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EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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Phoenix  Civil  Docket 
Civ-863  Phx. 

PATSY  O 'ROURKE  KENDIG,  A  Widow, 

Plaintiff, 
vs. 

MARY  BOONE  KENDIG,  a  widow,  and  UNITED 
STATES  OF  AMERICA, 

Defendants. 

FILINGS-PROCEEDINGS 
Date 
1946 
May  15 — File  plaintii¥'s  complaint 
May  15 — File  plaintiff's  praecipe  for  summons 
May  15 — Issue  summons 
June  19 — File  sununons  to  United  States  of  America 

returned  by  Marshal  showing  service  on 

defts. 
June  20 — File  deft.  Kendig's  Answer 
July  15 — File  Answer  of  United  States  of  America 

by  F.  E.  Flynn,  U.  S.  Atty. 
1947 
Mar.  31— File  plaintiff's  Motion  to  Set  for  trial  and 

notice  for  hearing  for  April  7,  1947. 
Apr.    8 — Docket  proceedings  had  4/7/47.  Plaintiff's 

Motion  to  set  trial  on  reg.  for  hearing. 

Linton   pres.    for   plaintiff    and   requests 

jury  trial.    McAlister  pres.  for  Govt.  No 

appearance  for  deft.  ]^.[ary  Boone  Kendig. 

Order  set  for  trial  Sept.  9,  1947,  at  ten 

o'clock  a.m. 
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1947 

Apr.    8 — Issue  notice  to  counsel 

Sept.  2 — Harold  Divelbess  pres.  for  y)ltf.  Gene 
Cunningham  pres.  for  deft.  Mary  Boone 
Kendig.  On  stipulation  of  eoimsel  order 
vacate  order  setting  this  case  for  trial 
Sept.  9,  1947,  and  order  set  for  trial  Tues., 
Oct.  7,  1947,  at  ten  a.m. 

Sept.  25 — Harold  Divelbess  for  pltf.  Gene  Cunning- 
ham for  deft.  Mary  Boone  Kendig.  Chas. 
B.  McAlister,  for  Govt.  On  motion  Mc- 
Alister,  opposing  counsel  consenting 
thereto.  Order  vacate  order  setting  this 
case  for  trial  Oct.  7,  1947,  and  order  set 
for  trial  Oct.  28,  1947,  at  ten  a.m. 

Oct.     2 — File  Deposition  of  Geo.  Kendig 

Oct.  28 — On  reg.  for  trial.  Pltf.  pres.  with  counsel 
Harold  Divelbess  and  Walter  Linton. 
Deft.  Mary  Boone  Kendig  pres.  with  her 
counsel  Gene  S.  Cunningham  and  Wm. 
Messinger.  Chas.  B.  McAlister  pres,  for 
Govt.  Billar  pres.  as  reporter.  Lawful  jury 
of  12  persons  empaneled  to  try  case.  Enter 
proceedings  of  trial.  File  pltf's  Exhibits 
Nos.  1  to  3  inch  aUd  deft.  Kendig 's 
Exhibit  A.  Counsel  for  deft.  Kendig  now 
moves  to  strike  portions  of  pltf's  Exhibit 
1,  on  ground  same  is  hearsay  and  conclu- 
sions of  witness  and  moves  for  dismissal 
of  cause  of  action  on  account  of  insuffi- 
cient evidence.  Order  motions  submitted 
and  taken  under  advisement.  At  3:15  p.m. 
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1947 

recess  to  10  a.m.  Oct.  29,  1947.  On  motion 
McAlister,  order  allow  veterans  Adm.  to 
withdraw  deft.  Kendig's  Exhibit  A  on 
substituting  of  Photostat  copy  thereof. 

Oct.  28— File  jury  list 

Oct.  29 — On  reg.  for  further  trial.  All  pres.  pur- 
suant to  recess  and  further  trial  now  had. 
Enter  proceedings  of  trial.  Cimningham 
on  behalf  of  deft.  Mary  Boone  Kendig 
now  moves  for  directed  verdict;  Order 
motion  for  directed  verdict  granted.  Jury 
is  now  instructed  to  return  verdict  for 
defts.  Foreman  of  jury  appointed,  and 
verdict  signed,  and  presented:  "We,  the 
jury,  duly  empaneled  and  sworn  in  the 
above  entitled  action,  upon  our  oaths,  do 
tind  for  the  defendants."  Verdict  re- 
corded, and  jury  discharged. 

Oct.  29 — Enter  and  file  verdict  "for  defendants" 

Nov.  7 — Order  form  of  judgment  for  defts.  ap- 
proved as  to  form  by  all  counsel  herein, 
be  filed,  entered  and  spread  on  minutes 
as  the  judgment  in  this  case,  as  follows. 

Nov.  7 — Enter  and  file  judgment  for  defts.  on  di- 
rected verdict.  (Notation  of  judgment 
made  in  Civil  docket  11/7/47). 

Nov.  15 — File  Plaintiff's  Motion  for  New  Trial  and 
Memo,  in  Support  thereof. 

Nov.  25 — File  Memo,  of  deft.  Mary  Boone  Kendig, 
in  reply  to  Memo,  of  pltf.  on  Motion  for 
New  Trial 


i 
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1948 

Jan.  13 — Pltf  s  Motion  for  a  New  Trial  having  been 
submitted  and  taken  under  advisement,  it 
is  ordered  that  said  motion  for  New  Trial 
be  and  it  is  denied.  (Notation  made  in 
civil  docket  1/13/48.) 

Jan.  13 — Issue  notice  to  counsel. 

Mar.  30 — File  reporter 's  transcript  in  duplicate 

Mar.  30— File  pltf's  Notice  of  Appeal 

Mar.  30 — Fwd.  copy  of  Notice  of  Appeal  to  F.  E. 
Fh^nn,  IT.  S.  Atty.  and  Cunningham  and 
Carson,  att^^s.  for  deft.  Kendig. 

Mar.  30 — File  bond  on  Appeal  in  sum  of  $250.00 
v/ith  Fidelit}^  and  Deposit  Co.  of  Mary- 
land as  surety  thereon. 

Mar.  31 — File  pltf's  Designation  of  Portions  of 
Eecord  and  Proceedings  to  be  contained  in 
Record  on  Appeal. 

May  4 — Enter  and  file  Order  for  Transmittal  of 
Certain  Original  Exhibits  and  Reporter's 
Transcript  to  Circuit  Court  of  Appeals. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  Civil  863,  Phoenix 

PATSY  O'ROURKE  KENDIG,  a  Widow, 

Plaintiff, 
vs. 

MARY  BOONE  KENDIG,  a  Widow,  and  UNITED 
STATES  OF  AMERICA, 

Defendants. 

COMPLAINT 

Comes  now  the  plaintiff,  and  for  cause  of  action 
alleges : 

I. 

That  plaintiff  and  defendant,  Mary  Boone  Ken- 
die:,  are  residents  of  Phoenix,  ^laricopa  County, 
Arizona ; 

That  this  action  is  brought  by  the  plaintiff  as  the 
surviving  widow  of  Wiley  SoRelle  Kendig,  deceased, 
to  recover  as  beneficiary  under  a  National  Service 
Life  Insurance  Policy  issued  on  the  life  of  Wiley 
SoRelle  Kendig,  pursuant  to  the  provisions  of  the 
National  Service  Life  Insurance  Act  of  1940,  c. 
757,  Title  VI,  Part  1,  54  Stat.  1014;  38  U.S.C.A. 
Ch.  13;  that  both  the  j^laintiff,  Patsy  O'Rourke 
Kendig  and  the  defendant,  Mary  Boone  Kendig, 
claim  to  be  the  beneficiary  under  said  policy;  that 
the  claim  of  plaintiff  has  heretofore  been  filed  with 
the  Director  of  Insurance,  Veterans  Administration, 
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and  denied;  that  sixty  (60)  days  have  not  elapsed 
since  the  date  of  disallowance  of  plaintiff's  claim. 
That  hy  reason  of  the  foregoing  facts,  the  jurisdic- 
tion of  this  court  is  invoked  pursuant  to  the  provi- 
sions of  Sec.  38  U.S.C.A.  817  and  38  U.S.C.A.  445. 

II. 

That  Wiley  SoRelle  Kendig  enlisted  in  the 
United  States  Navy  in  July,  1941;  that  thereafter, 
upon  application,  he  v^as  granted  Ten  Thousand 
($10,000.00)  Dollars  National  Service  Life  Insur- 
ance, effective  August  21,  1941,  for  which  his 
mother,  the  defendant,  Mary  Boone  Kendig  was 
designated  beneficiary. 

That  thereafter,  on  November  29,  1943,  the  said 
Wiley  SoRelle  Kendig  and  the  plaintiff.  Patsy 
O'Rourke  Kendig  were  married;  that  subsequent 
to  his  marriage  to  plaintiff,  the  said  Wiley  SoRelle 
Kendig  changed  the  beneficiary  on  his  policy  of 
National  Service  Life  Insurance,  designating  his 
wife,  Pats}"  O'Rourke  Kendig,  plaintiff  herein,  as 
beneficiary. 

III. 

That  on  March  23,  1944,  the  said  Wiley  SoRelle 
Kendig  was  killed;  that  thereafter,  both  the  plain- 
tiff and  the  defendant,  Mary  Boone  Kendig,  filed 
claims  for  said  insurance.  That  the  Director  of 
Insurance,  Veterans  Administration,  has  denied  the 
claim  of  plaintiff. 

That  plaintiff  has  been  informed,  and  believes, 
and  u])on  such  information  and  belief  alleges  that 
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the  said  Wiley  SoRelle  Kendig  took  such  steps  as 
were  necessary  to  effect  a  change  of  beneficiary  on 
his  policy  of  National  Service  Life  Insurance  from 
the  defendant,  Mary  Boone  Kendig  to  the  plaintiff. 

IV. 

That  subsequent  to  the  death  of  the  said  Wiley 
SoRelle  Kendig,  there  was  born  to  the  plaintiff  as 
the  issue  of  the  marriage  of  plaintiff  and  said  Wiley 
SoRelle  Kendig,  a  son: 

That  National  Service  Life  Insurance  was  made 
available  by  the  United  States  Government  to  pro- 
vide benefits  for  the  dependents  of  those  killed 
while  serving  in  the  armed  forces  of  the  United 
States;  that  the  [7]  marriage  of  plaintiff  with  the 
said  Wiley  SoRelle  Kendig,  and  the  subsequent  birth 
of  a  son,  the  issue  of  said  marriage,  notwithstanding 
the  rules  and  regulations  of  the  Director  of  Insur- 
ance, Veterans  Administration,  as  a  matter  of  law 
constitutes  a  revocation  of  the  designation  of  bene- 
ficiary made  by  the  said  Wiley  SoRelle  Kendig, 
prior  to  his  said  marriage. 

Wherefore,  plaintiff  prays  judgment  of  this 
court : 

(1)  Finding  and  declaring  plaintiff  to  be  the 
beneficiary  of  the  policy  of  National  Service 
Life  Insurance  issued  on  the  life  of  Wiley 
SoRelle  Kendig,  now  deceased; 

(2)  Or,  that  the  designation  of  benificiary  made 
by  the  said  Wiley  SoRelle  Kendig,  prior  to 
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his  marriage  with  plaintiff  was,  by  reason  of 
his  marriage  and  the  birth  of  a  son,  revoked 
as  a  matter  of  law; 
(3)  And  for  such  other  orders  as  are  proper  in 
the  premises. 

GUST,  ROSENFELD, 
DIVELBESS,  ROBTNETTE 
and  LINTON, 
By  HAROLD  L.  DIVELBESS, 

Attorneys  for  Plaintiff. 

State  of  Arizona, 
County  of  Maricopa — ss. 

Patsy  O'Rourke  Kendig,  being  first  duly  sworn 
upon  oath  deposes  and  says: 

That  she  is  the  plaintiff  herein ;  that  she  has  read 
the  foregoing  complaint  and  knows  the  contents 
thereof;  that  the  matters  and  things  therein  alleged 
are  true;  except  as  to  such  matters  as  are  alleged 
upon  information  and  belief,  and  as  to  those,  she 
believes  them  to  be  true. 

PATSY  O'ROURKE  KENDIO. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  May,  1946. 

[Seal]  HAROLD  L.  DIVELBESS, 

Notary  Public. 
My  Commission  expires  Dec.  27,  1948. 

[Endorsed]:     Filed  May  15,  1946.  [8] 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant  Mary  Boone  Kendig, 
a  widow,  by  her  attorneys  Messrs.  Cunningham  & 
Carson  and  answering  plaintiff's  complaint  admits, 
denies  and  alleges  as  follows: 

I. 

Admits  the  allegations  contained  in  Paragraph  I 
of  plaintiff's  complaint. 

II. 

Admits  that  Wiley  SoRelle  Kendig  enlisted  in 
the  United  States  Navy  in  July,  1941,  and  that  he 
was  thereafter  granted  Ten  Thousand  Dollars 
($10,000)  National  Service  Life  Insurance  effective 
August  21,  1941,  for  which  his  mother,  the  defend- 
ant Mary  Boone  Kendig,  was  designated  beneficiary, 
and  admits  that  on  November  29,  1943,  the  said 
Wiley  SoRelle  Kendig  and  the  plaintiff  Patsy 
O 'Rourke  were  married,  but  denies  that  subsequent 
to  his  marriage,  or  at  any  time,  the  said  Wiley 
SoRelle  Kendig  changed  the  benficiary  on  his  policy 
of  National  Service  Life  Insurance  to  his  wife. 
Patsy  O 'Rourke  Kendig,  the  plaintiff,  or  to  any 
other  person.  [9] 

III. 

Admits  that  the  said  Wiley  SoRelle  Kendig  was 
killed  on  or  about  March  23,  1944,  and  that  both  the 
plaintiff  and  the  defendant  Mary  Boone  Kendig 
filed  claims  for  said  insurance  and  that  the  Director 


Mary  Boone  Kendig,  and  U.  S.A.  11 

of  Insurance,  Veterans'  Administration,  has  denied 
the  claim  of  plaintiff,  but  denies  that  the  said  Wiley 
SoRelle  Kendig  took  such  steps  as  are  necessary  to 
effect  a  change  of  beneficiary  on  his  policy  of  Na- 
tional KService  Life  Insurance  from  the  defendant 
Mary  Boone  Kendig  to  the  plaintiff,  and  in  con- 
nection therewith  alleges  that  the  said  Wiley 
SoRelle  Kendig  failed  to  sign  and  forward  a  writ- 
ten notice  of  change  of  beneficiary  to  the  Veterans' 
Administration  as  required  by  the  rules  and  regu- 
lations of  the  Administrator  of  Veterans'  Affairs, 
which  said  rules  and  regulations  constitute  part  of 
the  contract  for  the  said  National  Service  Life  In- 
surance. 

IV. 
Admits  that  subsequent  to  the  death  of  said  Wiley 
SoRelle  Kendig  there  w^as  born  to  plaintiff  as  the 
issue  of  the  marrige  of  plaintiff  and  said  Wiley 
SoRelle  Kendig,  a  son,  but  denies  that  the  designa- 
tion of  beneficiary  by  the  said  Wiley  SoRelle  Ken- 
dig, prior  to  his  marriage  with  plaintiff,  was  re- 
voked as  a  matter  of  law  by  reason  of  his  marriage 
and  the  birth  of  a  son. 

V. 

Further  answering  said  complaint  defendant  de- 
nies each  and  every  allegation  not  specifically  ad- 
mitted or  qualified. 

Wherefore,  defendant  Mary  Boone  Kendig  prays 
for  judgment  that  plaintiff  take  nothing  and  be 
given  no  relief  under  her  complaint  and  that  judg- 
ment be  given  declaring  the  defendant  Mary  BooiiG 
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Keiidig,  a  widow,  to  be  the  beneficiary  of  the  policy 
of  National  Service  Life  Insurance  carried  on  the 
life  of  Wiley  [10]  SoRelle  Kendig,  deceased,  for 
her  costs  herein  expended  and  for  such  other  and 
further  relief  as  to  the  Court  may  seem  proper. 

CUNNINGHAM  &  CARSON, 
By  GENE  S.  CUNNINGHAM, 
Attorneys  for  Defendant, 

Mary  Boone  Kendig,  a  Widow. 

State  of  Arizona, 
County  of  Maricopa — ss. 

Mary  Boone  Kendig,  being  first  duly  sworn  upon 
her  oath,  deposes  and  says: 

That  she  is  one  of  the  defendants  herein ;  that  she 
has  read  the  plaintiff's  complaint  in  the  above  num- 
bered and  entitled  cause  and  knows  the  contents 
thereof;  that  she  has  read  the  fore-anstver  and  knows 
the  contents  thereof;  that  the  matters  and  things  in 
said  complaint  alleged  which  are  in  the  foregoing 
answer  denied,  are  untrue  and  that  the  matters  and 
things  affirmatively  alleged  in  the  foregoing  answer 
are  true,  except  as  to  those  matters  alleged  upon  in- 
formation and  belief,  and  as  to  those,  she  believes 
them  to  be  true. 

MARY  BOONE  KENDIG. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  June,  1946. 

[Seal]  G.  S.  CUNNINGHAM, 

Notary  Public. 
My  Commission  expires  5/18/50. 
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Received  copy  of  the  within  this  19th  day  of  June, 
1946. 

GUST,  ROSENFELD, 

DIYELBESS,  ROBINETTE 
&  LINTON, 
By  HAROLD  L.  DIVELBESS. 

Copy  received  this  20th  day  of  June,  1946. 
CHARLES  B.  McALISTER, 
Assistant  U.  S.  Attorney. 
By  M.  CRAWFORD, 
Secretary.  [11] 

[Endorsed]  :     Filed  June  20,  1946. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Now  comes  this  defendant.  United  States  of 
America,  by  F.  E.  Flynn,  United  States  Attorney 
in  and  for  the  District  of  Arizona,  and  Francis  J. 
McGan,  Attorney,  Department  of  Justice,  and  for 
its  answer  to  the  complaint  filed  herein  says : 

I. 

This  defendant  admits  the  allegations  of  para- 
graph numl^ered  1  of  plaintiff's  complaint. 

II. 

This  defendant  denies  the  allegations  of  para- 
graph numbered  II  of  plaintiff's  complaint  except 
to  admit  and  allege  that  Wiley  SoRelle  Kendig  en- 
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tered  the  naval  service  of  the  United  States  August 
21,  1941  as  an  Aviation  Cadet  under  serial  number 
114,398-2;  that  he  was  granted  $10,000  National 
Service  Life  Insurance  under  policy  N-5,004,911  on 
August  21,  1941  and  named  Mary  Boone  Kendig,  de- 
cribed  as  mother,  as  sole  beneficiary ;  that  he  married 
Patricia  E.  O'Rourke,  November  29,  1943;  that  he 
was  killed  in  service  in  an  airplane  crash  March  23, 
1944,  and  on  said  date  his  policy  aforesaid  was  in 
full  force  and  effect. 

III. 
Defendant  denies  the  allegations  of  paragraph 
numbered  III  of  plaintiff's  complaint  except  to 
admit  and  allege  that  Mary  Boone  Kendig  [12]  filed 
claim  at  the  Veterans  Administration  for  the  bene- 
fits of  the  aforesaid  policy,  on  April  5,  1944,  and 
on  March  17,  1945  was  awarded  benefits  thereof  at 
the  rate  of  $55.10  per  month  effective  March  23, 
1944  and  that  such  award  was  suspended  September 
13,  1945;  that  Patsy  O'Rourke  filed  her  claim  as 
widow  of  the  insured  for  the  benefits  of  his  policy 
N-5,004,911  on  July  18,  1944  and  said  claim  was  de- 
nied by  the  Veterans  Administration  February  2, 
1946  of  which  she  was  notified  by  the  Veterans  Ad- 
ministration March  27,  1946. 

IV. 

Defendant  denies  the  allegations  of  paragraph  IV 
of  plaintiff's  complaint. 

Wherefore  this  defendant,  the  United  States  of 
America,  prays  that  the  court  upon  final  hearing; 
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(1)  Adjudge  whether  this  defendant  is  obligated 
to  pay  the  proceeds  of  policy  N-5,004,911  to 
the  plaintiff,  Patsy  O'Rourke  Kendig  (in- 
sured's widow)  or  to  Mary  Boone  Kendig 
(his  mother)  and  that  this  defendant  be  cred- 
ited with  a  set-off  in  either  event  for  the 
monthly  insurance  payments  heretofore  made 
to  the  latter. 

(2)  Discharge  this  defendant,  the  United  States 
of  America,  from  any  and  all  liability  on  pol- 
icy N-5,004,911  except  to  the  person  or  per- 
sons who  shall  be  adjudged  to  be  entitled  to 
receive  such  insurance  benefits. 

(3)  For  its  costs  and  such  further  relief  as  to 
the  court  may  seem  just  and  proper. 

/s/  FRANK  E.  FLYNN, 

United  States  Attorney. 

/s/  CHARLES  B.  McALISTER, 
Assistant  U.  S.  Attorney. 

/s/  FRANCIS  J.  McGAN, 

Attorney,  Department  of 
Justice. 

Receipt  of  copy  of  within  pleading  acknowledged 
this  15th  day  of  July,  1946. 

GUST,  ROSENFELD, 
DIVELBESS,  ROBINETTE, 
&  LINTON, 

IVAN  ROBINETTE, 

Attorneys  for  Plaintiff. 

[Endorsed]:     Filed  July  15,  1946.  [13] 
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[Title  of  District  Court  and  Cause.] 

Minute  Entry  of  Tuesday,  October  28,  1947 

PROCEEDINGS  OF  TRIAL 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding 

This  case  comes  on  regularly  for  trial  this  day. 
The  parties  herein  are  present  with  their  counsel. 
Harold  Divelbess,  Esquire,  and  Walter  Linton 
Esquire,  appear  as  counsel  for  the  plaintiff.  Gene 
S.  Cunningham,  Esquire  and  William  Messinger, 
Esquire,  appear  as  counsel  for  the  defendant  Mary 
Boone  Kendig.  Charles  B.  McAlister,  Esquire,  As- 
sistant LTnited  States  Attorney,  appears  as  counsel 
for  the  LTnited  States  of  America.  Louis  L.  Billar 
appears  as  official  court  reporter. 

A  lawful  jury  of  twelve  persons  is  now  duly  em- 
paneled and  sworn  to  try  this  case. 

Thereupon,  It  Is  Ordered  that  all  Jurors  not  em- 
paneled in  the  trial  of  this  case  be  excused  until 
further  order. 

Walter  Linton,  Esquire,  now  reads  the  complaint 
to  the  Jury.  Gene  S.  Cunningham,  Esquire,  reads 
the  answer  of  the  defendant  Mary  Boone  Kendig 
to  the  Jury.  Charles  B.  McAlister,  Esquire,  now 
reads  the  answer  of  the  defendant,  United  States 
of  America  to  the  Jury. 

Walter  Linton,  Esquire,  now  states  the  plaintiff's 
case  to  the  jury.  Counsel  for  the  defendant  reserve 
statement  to  the  jury. 
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Plaiiitife's  Case: 

Patsy  O'Roiirke  Kendig  is  now  sworn  and  exam- 
ined in  her  own  behalf. 

Plaintiff's  exhibit  1,  deposition  of  George  A.  Ken- 
dig,  is  now  admitted  and  read  in  evidence,  subject 
to  objections  to  be  made  by  defendants. 

And  thereupon,  at  the  hour  of  twelve  o  'clock  noon, 
It  Is  Ordered  that  the  further  trial  of  this  case  be 
continued  until  two  o'clock  p.m.  this  date  to  which 
time  the  Jury,  being  first  duly  admonished  by  the 
Court  the  [17]  parties  and  their  counsel  are  excused. 

Subsequently,  at  the  hour  of  tv/o  o'clock  p.m.,  the 
Jury  and  all  members  thereof,  the  parties  and  coun- 
sel being  present  pursuant  to  recess,  further  pro- 
ceedings of  trial  are  had  as  follows: 

Plaintiff's  Case  Continued: 

Patsy  O'Rourke  Kendig  is  now  recalled  and  fur- 
ther examined  in  her  own  behalf. 

The  defendant  Mary  Boone  Kendig 's  exhibit  A, 
letter,  is  now  admitted  in  evidence. 

Plaintiff's  exhibit  2,  photostatic  copy  of  affidavit 
is  now  admitted  in  evidence. 

Plaintiff's  exhibit  3  for  identitication,  photostatic 
copy  of  confidential  report  is  now  read  in  evidence 
and  restored  to  file  of  Veterans  Administration. 

Ralph  E.  Palmer  is  now  sworn  and  examined  for 
the  plaintiff^ 

Whereupon,  the  plaintiff  rests. 

And  thereupon,  at  the  hour  of  2:35  o'clock  p.m., 
the  Jury,  being  first  duly  admonished  bv  the  Court, 
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is  excused  until  Wednesday,  October  29,  1947,  at  ten 
o'clock  a.m. 

Counsel  for  the  defendant,  Mary  Boone  Kendig, 
now  moves  to  strike  portions  of  plaintiff's  exhibit 
1  on  ground  that  same  is  hearsay  and  conclusion  of 
witness  and  moves  for  dismissal.  Charles  B.  Mc- 
Alister,  Esquire,  counsel  for  the  Government,  joins  | 
in  said  Motion  to  Strike  and  moves  for  dismissal 
of  cause  of  action  on  account  of  insufficient  evi- 
dence. 

It  Is  Ordered  that  the  said  motions  be  submitted 
and  by  the  Court  taken  under  advisement. 

Aiid  thereupon,  at  the  hour  of  3:15  o'clock  p.m. 
It  Is  Ordered  that  the  further  trial  of  this  case  be 
continued  to  ten  o'clock  a.m.,  Wednesday,  October 
29,  1947,  to  which  time  the  parties  and  coimsel  are 
excused. 

On  motion  of  Charles  B.  McAlister,  Esquire. 

It  Is  Ordered  that  the  Veterans  Administration  be 
allowed  to  withdraw  Exhibit  A  of  the  defendant, 
Mary  Boone  Kendig,  on  substitution  of  a  photostatic 
copy  thereof.  [18] 
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[Title  of  District  Court  and  Cause.] 

Minute  Entry  of  Wednesday,  October  29,  1947 

ORDER  GRANTING  DIRECTED  VERDICT 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding 

The  Jury  and  all  members  thereof,  the  parties 
and  their  counsel  being  present  pursuant  to  recess, 
further  proceedings  of  trial  are  had  as  follows: 

Gene  Cunningham,  Esquire,  on  behalf  of  the  de- 
fendant, Mary  Boone  Kendig,  now  moves  for  di- 
rected verdict,  and 

It  Is  Ordered  that  motion  for  directed  verdict 
be  and  it  is  granted  and  the  jury  is  instructed  to 
return  a  verdict  for  the  defendants.  Whereupon, 
Robert  W.  Goldwater  is  now  appointed  as  Foreman 
and  signs  and  presents  the  following  verdict: 

*' Patsy  O'Rourke  Kendig,  a  widow,  plaintiff, 
against  Mary  Boone  Kendig,  a  widow,  and 
United  States  of  America,  Defendants. 

VERDICT 

We,  The  Jury,  duly  empaneled  and  sworn  in 
the  above-entitled  action,  upon  our  oatlis,  do 
find  for  the  defendants. 

ROBERT  W.   GOLDWATER, 
Foreman. ' ' 

Tlie  verdict  is  read  as  recorded  and  the  Jury  is 
discharged  from  the  further  consideration  of  this 
case  and  excused  until  further  order.  [19] 
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[Title  of  District  Court  and  Cause.] 

Minute  Entry  of  Friday,  November  7, 1947 

ORDER  APPROVING  FORM 
OF  JUDGMENT  FOR  DEFENDANTS 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 

It  is  ordered  that  the  form  of  judgment  for  the 
defendants,  approved  as  to  form  by  all  counsel 
herein,  be  filed,  entered  and  spread  ui^on  the  min- 
utes as  the  judgment  herein  as  follows : 

Civ.  863.  Patsy  O'Rourke  Kendig,  Plaintiff, 
vs.  Mary  Boone  Kendig,  a  widow,  and  United 
States  of  America,  Defendants. 

Judgment  for  Defendants 
On  Directed  Verdict 

This  cause  came  on  for  trial  before  the  court 
and  a  jury  on  the  28th  day  of  October,  1947, 
all  parties  appearing  by  counsel ;  and  the  court, 
on  motion  of  the  defendants,  having  directed 
the  jury  to  render  a  verdict  for  the  defendants, 
and  the  jury  having  done  so,  in  words  as 
follows : 

"We,  The  Jury,  duJy  empaneled  and 
sworn  in  the  above-entitled  action,  upon 
our  oaths,  do  find  for  the  defendants.", 

It  Is  Hereby  Ordered,  Adjudged  And  De- 
creed that  the  plaintiff  take  nothing,  that  the 
action   be   and  it  herebv   is   dismissed   on   the 
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merits;  that  the  defendants  have  and  recover 
from  the  plaintiff  their  costs  in  the  action ;  and 
that  the  defendants  have  exe-cution  thereof. 

Done  in  open  court,  this  7  day  of  November, 
1947. 

DAVE  W.  LING, 
Judge. 

Approved  as  to  form : 

GUST-EOSENFELD- 

DIVELBESS-ROBINETTE 
&  LINTON, 
By  HAROLD  L.  DIVELBESS, 
Attorneys  for  Plaintiff. 

CUNNINGHAM,  CARSON, 
MESSINGER  &  CARSON 
By  GENE  CUNNINGHAM, 

Attorneys  for  Defendant, 
Mary  Boone  Kendig. 

FRANK  E.  FLYNN, 

United  States  Attorney  for 
the  District  of  Arizona, 

By  CHARLES  B.  McALISTER, 

Attorney  for  Defendant, 
United   States  of  America. 


22  Patsy  O^'Bourke  Kendig,  vs. 

[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

Comes  now  the  plaintiff,  Ratsy  O'Rourke  Kendig, 
and  moves  the  court  to  set  aside  the  verdict  and  the 
judgment  entered  herein,  and  to  grant  plaintiff  a 
new  trial,  for  the  following  reasons: 

1.  The  verdict  is  contrary  to  the  law. 

2.  The  verdict  is  contrary  to  the  evidence. 

3.  The  verdict  is  contrary  to  the  law  and  evi- 
dence in  the  case. 

4.  The  court  erred  in  granting  the  defendants' 
motion  for  a  directed  verdict,  upon  the  ground 
that  the  evidence  offered  by  the  plaintiff  was 
insufficient,  for  the  reason  that  the  evidence 
v;as  sufficient  to  require  sulDUiitting  the  case 
to  the  jury  on  the  question  of  whether  or  not 
Wiley  SoRelle  Kendig  had  sent  in  to  the 
Veterans'  Administration  a  change  of  bene- 
ficiary from  his  mother,  Mary  Boone  Kendig 
to  his  wife,  Patsy  O'Rourke  Kendig. 

OUST,  ROSENFELD, 
DIVELBESS,  ROBINETTE 
&  LINTON 
By  /s/  HAROLD  L.  DIVELBESS, 
Attorneys  for  Plaintiff. 

Received  copy  of  within  this  15th  day  of  Novem- 
ber, 1947. 

CUNNINGHAM  &  CARSON 
CHARLES  B.  McALISTER, 
Att.  U.  S.  Atty. 

[Endorsed] :     Filed  Nov.  15,  1947.     [24] 
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[Title  of  District  Court  and  Cause.] 

Minute  Entry  of  Tuesday,  January  13,  1948 
ORDER  DENYING  PLAINTIFF'S  MOTION 
FOR  NEW  TRIAL 
Honorable  Dave  W.  Ling,  United  States  District 
Judge,  presiding. 

Plaintiff's  Motion  for  New  Trial  having  been 
submitted  and  by  the  Court  taken  under  advise- 
ment, 

It  Is  Ordered  that  said  Motion  for  New  Trial  be 

and  it  is  denied. 

(Notation  entered  in  civil  docket  1/13/48.)   [25] 


[Title  of  District  Court  and  Cause.] 
NOTICE  OF  APPEAL 
Notice  Is  Hereby  Given  that  Patsy  O'Rourke 
Kendig,  the  plaintiff,  does  hereby  appeal  to  the 
United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  from  that  certain  Judgment  rendered 
in  the  above  entitled  Court  and  cause  on  the  7th 
day  of  November,  1947,  said  judgment  being  en- 
titled, "Judgment  for  Defendants  on  Directed  Ver- 
dict," and  from  the  Order  denying  plantiff's 
Motion  for  New  Trial,  made  and  entered  on  the 
13th  day  of  January,  1948. 

Dated  the  30th  day  of  March,  1948. 

GUST,  ROSENFELD, 
DIVELBESS,  ROBINETTE 
&  LINTON 
By  /s/  HAROLD  L.  DIVELBESS, 
Attorneys  for  Appellant, 
Patsy  O'Rourke  Kendig. 
[Endorsed]:     Filed  Mar.  30,  1948.  [26] 
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[Title  of  District  Coui't  and  Cause.] 

BOND  ON  APPEAL 

Know  All  Men  By  These  Presents: 

That  I,  Patsy  O'Rourke  Kendig,  the  plaintiff 
above  named,  as  principal,  and  Fidelity  and  De- 
posit Company  of  Maryland,  as  Surety,  am  held 
and  firmly  bound  unto  Mary  Boone  Kendig,  a 
widow,  and  United  States  of  America,  defendants 
above  named,  in  the  sum  of  Two  Hundrd  Fifty 
($250.00)  Dollars,  lawful  money  of  the  United 
States,  to  be  paid  to  the  said  Mary  Boone  Kendig, 
a  widow,  and  the  United  States  of  America,  for 
which  pa^^ment  well  and  truly  to  be  made  I  bind 
myself  and  my  heirs,  representatives  and  assigns, 
firmly  b}"  these  presents. 

The  Condition  of  This  Obligation  Is  Such  That, 
Whereas,   a  certain  Judgment,   entitled,   "Judg- 
ment for  Defendants   on   Directed  Verdict,"  was 
rendered  and  entered  on  the  7th  day  of  November, 

1947,  in  the  above  entitled  court  and  cause,  and 
Whereas,  the  Court  on  the  13th  day  of  January, 

1948,  [27]  entered  an  order  denying  plaintiff's  mo- 
tion for  a  new  trial;  and 

Whereas,  the  judgment  and  order  were  in  favor 
of  the  above  named  defendants  and  against  the 
principal  on  this  bond;  and 

Whereas,  the  said  principal  has  appealed  to  the 
United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  from  said  n^idgment,  and  from  the 
order  denying  plaintiff's  motion  for  a  new  trial; 
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Now,  Therefore,  if  the  said  principal  above  named 
shall  prosecute  her  said  appeal  with  effect,  and 
shall  pay  all  costs  which  have  accrued  in  the  United 
States  District  Court  for  the  District  of  Arizona, 
and  which  may  accrue  in  the  United  States  Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit,  then  this 
obligation  shall  be  void;  otherwise,  it  shall  remain 
in  full  force  and  effect. 

In  Witness  Whereof,  said  principal  and  surety 
have  executed  these  presents  on  this  27th  day  of 
March,  1948. 

/s/  PATSY   O'ROURKE   KENDIG, 
(Principal). 
GUST,  ROSENFELD, 
DIVELBESS,  ROBINETTE 
&  LINTON 
By  /s/  HAROLD  L.  DIVELBESS, 
Attorneys  for  Appellant, 
Patsy  O'Rourke  Kendig. 

FIDELITY  AND  DEPOSIT 
COMPANY  OF  MARYLAND, 

Surety. 
[Seal]         By  C.  A.  DRUMMOND, 
Attorney-in-Fa<^t. 

[Endorsed] :    Filed  Mar.  30,  1948.  [28] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  PORTIONS  OF  THE 
RECORD  AND  PROCEEDINGS  TO  BE 
CONTAINED  IN  RECORD  ON  APPEAL. 

Comes  now  the  above  named  plaintiff  and  ap- 
pellant, and  designates  the  following  portions  of 
the  record  and  proceedings  to  be  contained  in  the 
record  on  appeal: 

1.  Complaint. 

2.  Answer  of  Defendant,  Mary  Boone  Kendig, 
to  Complaint. 

3.  Answer    of    Defendant,    United    States    of 
America,  to  Complaint. 

4.  Verdict  of  Jury. 

5.  Judgment  for  Defendants  on  Directed  Ver- 
dict. 

6.  Plaintiff's  motion  for  new  trial. 

7.  The    Clerk's   notation   of   Judgment   in   the 
civil  docket. 

8.  Final  Judgment,  as  entered  by  the  Clerk  in 
the  Civil  Order  Book. 

9.  All   Exhibits   marked   for   identification,    or 
received  in  evidence,  in  the  case. 

10.  The  Reporter's  Transcript. 

11.  All  Minute   Entries  made   by   the   Clerk   in 
said  cause.  [29] 

12.  Notice  of  Appeal. 

13.  Bond  on  Appeal. 

14.  This   Designation. 


Mary  Boone  Kendig,  and  U.  S.A.  27 

Dated  this  31st  day  of  March,  1948. 

GUST,  ROSENFELD, 

DIVELBESS,  ROBINETTE 
&  LINTON, 
By  /s/  JAMES  C.  ENGDAHL, 

Attorneys    for    Plaintiff    and 
Appellant. 

[Endorsed] :     Filed  Mar.  31,  1948.  [30] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  TRANSMITTAL  OF  CERTAIN 
ORIGINAL  EXHIBITS  AND  REPORT- 
ER'S TRANSCRIPT  TO  CIRCUIT  COURT 
OF  APPEALS. 

Counsel  for  the  appellant  having  designated  that 
all  exhibits  marked  for  identification  or  received  in 
evidence  herein,  together  with  the  Reporter's  Tran- 
script, be  contained  in  the  record  on  appeal  in  this 
case,  and  it  appearing  to  the  court  that  the  original 
of  defendants'  exhibit  A  in  evidence  has  been  with- 
drawn from  the  files  and  a  photostatic  copy  sub- 
stituted in  lieu  thereof;  that  plaintiff's  exhibit  3 
for  identification  has  been  read  into  the  record  and 
restored  to  the  files  of  the  Veterans  Administration, 
and  that  plaintiff's  exhibit  1  in  evidence,  to  wit,  the 
Deposition  of  George  Kendig  is  fully  set  out  in  the 
Repoi'ter's  Transcript  filed  herein. 

It  Is  Oi'dered  that  the  Clerk  of  this  Court  be  and 
he  is  authorized  and  directed  to  transmit  to   the 
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United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  as  a  part  of  the  record  on  appeal 
herein,  the  original  of  the  Reporter's  Transcript, 
the  original  of  plaintiff's  exhibit  2 — photostatic  copy 
of  Affidavit  of  George  Kendig;  and  the  substituted 
photostatic  copy  of  defendants'  exhibit  A — letter 
dated  February  28,  1944  to  Bureau  of  Naval  Per- 
sonnel from  Patsy  Kendig,  in  lieu  of  copies. 

Dated  at  Phoenix,  Arizona,  this  4  day  of  May, 
1948. 

DAVE  W.  LING, 

United  States  District  Judge. 

[Endorsed]  :     Filed  May  4,  1948.  [31] 
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[Title  of  District  Court  and  Cause.] 

CLERK'S    CERTIFICATE    TO    TRANSCRIPT 
OF  RECORD 

United  States  of  America, 
District  of  Arizona. — ss. 

I,  William  H.  Loveless,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Arizona, 
do  hereby  certify  that  I  am  the  custodian  of  the 
records,  papers  and  files  of  the  said  Court,  including 
the  records,  papers  and  files  in  the  case  of  Patsy 
O 'Rourke  Kendig,  a  widow,  Plaintiff  vs.  Mary 
Boone  Kendig,  a  widow,  and  United  States  of 
America,  Defendants,  numbered  Civ-863  Phoenix, 
on  the  docket  of  said  Court. 
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I  further  certify  that  tlie  attached  pages  nuiTi- 
bered  1  to  32,  inclusive,  contain  a  full,  true  and 
correct  transcript  of  the  proceedings  of  said  cause 
and  all  the  papers  filed  therein,  together  with  the 
endorsements  of  filing  thereon,  called  for  and  desig- 
nated in  the  Designation  filed  in  said  cause  and 
made  a  part  of  the  transcript  attached  hereto,  as 
the  same  appear  from  the  originals  of  record  on 
file  in  my  office  as  such  Clerk,  in  the  City  of  Phoe- 
nix, State  and  District  aforesaid,  excepting  the  Re- 
porter's Transcript  and  all  exhibits  marked  for 
identification  or  received  in  evidence  in  the  case. 

I  further  certify  that  the  original  of  the  Re- 
porter's Transcript  and  the  original  of  plaintiff's 
exhibit  2,  and  the  substituted  photostatic  copy  of 
defendants'  exhibit  A  are  transmitted  herewith  and 
made  a  part  of  the  record  on  appeal  in  said  case 
pursuant  to  order  of  the  court. 

I  further  certify  that  the  Clerk's  fee  for  prepar- 
ing and  certifying  to  this  said  transcript  of  record 
amounts  to  the  sum  of  $8.00  and  that  said  sum  has 
been  paid  to  me  by  counsel  for  the  appellant. 

Witness  my  hand  and  the  seal  of  said  Court  this 
5th  day  of  May,  1948. 

[Seal]        /s/  WM.  H.  LOVELESS, 

Clerk. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

No.  Civil  863 

PATSY  O 'ROURKE  KENDIG,  a  widow, 

Plaintiff, 
vs. 

MARY  BOONE  KENDIG,  a  widow,  and  UNITED 
STATES  OF  AMERICA, 

Defendants. 

REPORTER'S  TRANSCRIPT 
Phoenix,  Arizona,  October  28,  1947 
Appearances : 

For  the  Plaintiff :  Messrs.  Gust,  Rosenf eld,  Divel- 
bess,  Robinette  &  Linton,  by  Mr.  Linton  and  Mr. 
Divelbess. 

For  the  Defendants:  Messrs.  Cunningham,  Car- 
son, Messinger  &  Carson,  by  Mr.  Cunningham  and 
Mr.  Messinger;  Mr.  Charles  B.  McAlister,  Assistant 
United  States  Attorney. 

Louis  L.  Billar,  Shorthand  Reporter,  Phoenix, 
Arizona. 

The  above  entitled  and  numbered  cause  came  on 
duly  and  regularly  for  hearing  before  the  Honor- 
able Dave  W.  Ling,  Judge,  United  States  District 
Court,  at  Phoenix,  Arizona,  presiding  with  a  jury, 
commencing  at  the  hour  of  10:00  o'clock,  a.m.,  on 
the  28th  day  of  October,  1947. 

The  plaintiff  was  present  and  represented  by  her 
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attorneys,  Messrs.  Walter  Linton  and  Harold  Divel- 
bess,  of  Messrs.  Gust,  Rosenfeld,  Divelbess,  Robi- 
nette  &  Linton. 

The  defendant,  Mary  Boone  Kendig,  was  present 
and  represented  by  Messrs.  Gene  S.  Cunningham 
and  W.  H.  Messinger,  of  Messrs.  Cunningham,  Car- 
son, Messinger  &  Carson. 

The  defendant,  L^nited  States  of  America,  was 
represented  by  Mr.  Charles  B.  McAlister,  Assistant 
United  States  Attorney. 

The  following  proceedings  were  had: 

The  Clerk:  Civil  863,  Phoenix.  Patsy  O'Rourke 
Kendig,  plaintiff,  versus  Mary  Boone  Kendig  and 
the  United  States  of  America.   The  case  is  for  trial. 

The  Court:     Ready? 

Mr.  Linton:     The  plaintiff  is  ready. 

Mr.  Cunningham:  The  defendant,  Mary  Boone 
Kendig,  is  ready,  if  the  Court  please. 

Mr.  McAlister:  The  defendant.  United  States, 
is  ready,  your  Honor. 

The  Court :  Call  the  names  of  18  jurors.  As  your 
names  are  called,  come  forward. 

(Thereupon  18  jurors  were  called,  examined 
on  their  voir  dire  by  the  Court  and  counsel, 
after  which  12  jurors  were  selected  to  preside 
during  the  trial  after  being  first  duly  sworn.) 

The  Court:     You  may  proceed,  gentlemen. 

Mr.  Linton:  May  it  please  the  Court,  and  ladies 
and  gentlemen,  at  this  time  I  will  read  you  the  com- 
plaint in  this  action,  omitting  the  caption  which  you 
have  heard  before. 
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(Thereupon  the  complaint  was  read  to  the 
jury  by  Mr.  Linton.)    [2*] 

Mr.  Cunningham:  May  it  please  the  Court,  I 
will  read  the  answer  of  the  defendant,  Mary  Boone 
Kendig. 

(Thereupon  the  answer  of  the  defendant 
Mary  Boone  Kendig  was  read  to  the  jury  by 
Mr.  Cunningham.) 

Mr.  McAlister:  Gentlemen,  I  will  read  the 
answer  of  the  United  States  on  the  complaint  that 
was  filed. 

(ThereupcTU  the  answer  of  the  defendant 
United  States  of  America  was  read  to  the  jury 
by  Mr.  McAlister.) 

The  Court:  Do  you  wish  to  make  an  opening 
statement  *? 

Mr.  Linton:     I  do,  your  Honor. 

The  Court:     All  right. 

Mr.  Linton:  May  it  please  the  Court,  and  ladies 
and  gentlemen  of  the  jury,  I  want  to  make  a  brief 
statement  generally  on  what  the  evidence  of  the 
plaintiif  in  this  case  will  prove. 

The  complaint  has  been  read  to  you  and  the 
answer  has  been  read. 

At  this  time  I  want  to  give  you  the  facts  on  the 
allegations  in  the  plaintiff's  complaint,  and  the  facts 
which  we  intend  to  prove. 

Our  evidence  will  show  that  Wiley  Kendig  and 
Patsy  O'Rourke  had  gone  together  as  sweethearts 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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some  time  before  the  war;  tliey  were  college  sweet- 
hearts at  Tempe.  He  went  into  the  Service  in  about 
1941  and  was  a  Naval  flyer.  He  was  a  Lieutenant 
Jimior  Grade  at  the  time  of  his  death.  In  '43,  in 
November,  he  came  to  [3]  Phoenix  and  he  and 
Patsy  O'Rourke  were  married.  At  that  time  they 
went  back  to  where  he  was  stationed,  I  believe  in 
Norfolk,  and  that  he  was  killed  on  March  23rd, 
1944,  about  four  months  after  their  marriage. 

As  I  stated  in  the  complaint,  a  child  was  born  in 
November,  1944.  Our  evidence  will  show  that,  and 
as  some  of  you  know,  a  confidential  report  of  flyers 
is  filed  with  the  Commanding  Officer.  Our  evidence 
will  show  a  confidential  report  was  filed  before  the 
marriage,  which  said  the  beneficiary  was  his  mother : 
^'Are  you  satisfied  with  the  beneficiary?"  The  an- 
swer is,  "No."  We  will  also  show  that  shortly  after 
their  marriage;  in  fact,  in  January,  1944,  the  de- 
ceased had  a  crash  in  an  airplane,  but  miraculously 
escaped  without  anything  more  than  minor 
scratches.  Prior  to  that  time  our  evidence  will  show 
that  he  discussed  with  his  wife  that  he  was  intend- 
ing to  immediately  change  the  beneficiary  to  his 
wife,  and  that  this  air  crash  brought  the  realization 
to  him  that  such  things  did  happen,  and  that  shortly 
thereafter  he  told  his  wife  he  made  a  change  of 
beneficiary,  and  informed  his  wife  that  same  day 
that  he  had  sent  in  t]ie  forms  to  the  Government 
to  change  the  beneficiaiy  to  his  wife.  Patsy 
O'Rourke  Kendig. 

Our  evidence  will  further  show  that  a  few  dnys 
before  his  death,  his  brother  George  Kendig,  his 
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younger  brother,  who  was  stationed  somewhere 
over  in  Atlantic  City,  somewhere  in  New  York, 
came  down  one  day  to  visit  him  and  he  had  not  seen 
him  for  some  time,  and  our  evidence  will  show  that 
he  told  his  own  brother  that  day,  the  son  of  the 
defendant,  that  he  had  sent  in  a  change  of  benefi- 
ciary form  to  the  Government  to  change  the  bene- 
ficiary from  his  mother  to  Patsy  O'Rourke  Kendig. 

Our  evidence  will  further  show  that  there  was 
considerable  trouble — probably  still  is  confusion — 
in  the  Veterans  Administration  National  Service 
Life  Insurance  Department,  that  Wiley  Sorrell 
Kendig  did  everything  in  his  power  to  change  the 
beneficiary  to  his  wife.  For  some  reason  those  forms 
cannot  be  located,  but  our  evidence  will  further 
show  that  there  was  a  confidential  report  which  was 
opened  by  the  Commanding  Officer  in  the  presence 
of  his  wife  two  days  after  his  death.  In  that  report 
it  said:  "Who  is  the  beneficiary  of  your  National 
Service  Life  Insurance *?"  And  it  said,  "Patsy 
O'Rourke  Kendig,  Wife." 

That,  ladies  and  gentlemen,  will  be  the  main 
issues  of  the  case,  that  he  sent  in  a  form  to  the 
Government,  that  he  made  that  statement  immedi- 
ately thereafter  to  his  wife  that  he  had  sent  the 
change  of  beneficiary  form ;  that  the  first  time  upon 
seeing  his  brother  after  that,  he  told  his  brother, 
"I  sent  in  the  form  [5]  changing  the  beneficiary 
from  my  mother  to  my  wile,"  which  the  brother 
will  testify  to,  and  that  on  the  confidential  report 
it  showed  that  the  beneficiary  was  Patsy  O'Eourke 
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Kendig,  and  that,  ladies  and  gentlemen,  will  be  the 
evidence  given  you  by  the  plaintiff  in  this  case. 

Mr.  Cunningham:  If  the  Court  pleases,  could 
the  defendant,  Mary  Kendig,  be  permitted  to  re- 
serve a  statement  until  the  close  of  her  case"? 

Mr.  McAlister:  The  same  for  the  defendant, 
United  States  Government. 

The  Court:     Yes.   Call  your  first  witness. 

PATSY  O'ROURKE  KENDIG 

was  called  as  a  witness  in  her  own  behalf,  and  being 
first  duly  sworn,  testified  as  follows: 
Direct  Examination 

By  Mr.  Linton: 

Q.     Will  you  state  your  name  to  the  jury? 
A.     Patricia  O'Rourke  Kendig. 

Q.     And  you  are  the  plaintiff  in  this  suif? 

A.     I  am. 

Q,     You  are  a  widow?  A.     I  am. 

Q.     In  other  words,  you  have  not  remarried?  [6] 

A.     I  have  not. 

Q.     And  you  are  the  widow  of  Wiley   SoRelle 
Kendig?  A.     I  am. 

Q.     And  Wiley  SoRelle  Kendig  is  now  deceased? 

A.     He  is. 

Q.     When  did  you  first  know  Wiley  ? 

A.     We  met  October  9th,   1939,  shortly  after  I 
went  to  Tempe  to  school. 

Q.     And  where  was  he  at  that  time? 

A.     He  was  in  school  at  Tempe. 

Q.     Did  you  see  him  often  after  that  date? 
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A.     Practically  constantly. 

Q.     Do  you  know  of  your  own  knowledge  when 
he  went  into  the  Service? 

A.     Yes,  it  was  around  July  15th,  1941,  before 
Pearl  Harbor. 

Q.     Had  he  finished  his  college  education? 

A.     He  had,  yes,  just  prior  to  that. 

Q.     And  when  did  you  graduate? 

A.     I  didn't. 

Q.  Were  you  a  freshman  in  college  when  you 
first  met  him?  A.     Yes,  I  was. 

Q.  Did  you  see  him  often  after  he  went  into  the 
Service  m  1941? 

A.  Only  on  his  leaves.  I  think  they  were  about 
every  six  months. 

Q.  Did  you  have  any  correspondence  with  him 
while  he  was  gone? 

A.  At  times.  Most  of  the  time.  I  still  retain 
such  correspondence. 

Q.  And  do  you  know  of  your  own  knowledge 
where  he  was  located  from  1941  until,  say,  Novem- 
ber, 1943? 

A.  For  about  three  months  of  his  primary  train- 
ing he  was  in  Long  Beach  and  then  he  was  sent 
first  to  Miami,  I  believe,  and  then  to  Norfolk,  where 
he  entered  fighter  training,  and  shortly  after  that 
he  didn't  go  on  for  fighter  training,  he  became  an 
instructor  at  Jacksonville,  and  in  November  of  1942, 
I  believe,  he  was  transferred  to  Cuba  as  a  patrol — 
in  a  patrol  squadron,  and  he  was  there  for  13 
months. 
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Q.  Did  he  get  home  any  time  while  he  was  in 
Cuba? 

A.  No,  he  was  there  all  the  time.  I  only  saw 
him  on  his  transfer  from  Cuba  to  Norfolk.  He  came 
to  Phoenix  and  we  were  married  and  we  went  to 
Norfolk. 

Q.     When  was  the  date  of  your  marriage? 

A.     November  29th,  1943. 

Q.     And  was  that  here  in  Phoenix? 

A.     Yes. 

Q.     Then  from  here  you  say  you  left  for  Norfolk  ? 

A.     Yes. 

Q.     How  long  were  you  in  Norfolk?  [8] 

A.     We  were  there  one  month. 

Q.     And  where  did  you  go  from  Norfolk? 

A.     We  were  transferred  to  Atlantic  City. 

Q.  Then  you  went  to  Atlantic  City  about  the 
first  of  the  year,  1944? 

A.  Yes,  it  was  January  1st,  to  be  exact,  1st 
or  2nd. 

Q.  What  was  his  rate  in  the  Navy  at  the  time 
you  married  him,  do  you  remember? 

A.     Lieutenant,  Junior  Grade. 

Q.     And  he  was  a  flyer?  A.     Yes. 

Q.  Was  his  brother  also  in  the  Navy,  his  younger 
brother  George? 

A.  Yes,  George  was  a  Midshipman  at  the  time 
he  talked  to  Wiley  prior  to  his  being  commissioned 
as  an  Ensign. 

Q.  When  you  went  to  Atlantic  City  where  was 
George  stationed  ? 
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A.     George  was  at  Itliica  at  Cornell  University. 

Q.  I  understand  Geoi'ge  was  ^^ounger  than 
Wiley?  A.     Yes. 

Q.     Approximately  how  much  younger  ? 

A.     Oh,  let's  see,  three  or  four  years,  I  believe. 

Q.  Now,  prior  to  January,  1944,  between  the 
date  of  your  marriage  in  November  and  January, 
1944,  did  you  have  any  discussion  with  your  hus- 
band regarding  [9]  National  Service  Life  Insur- 
ance"? A.     Prior  to  January? 

Q.     Yes. 

A.  Only  slightly — only  slightly.  We  were  to  be 
transferred  soon,  and  at  one  time  he  said,  "Well, 
I  am  going — I  must  get  my  papers  all  cleared  up 
before  I  go  out."  At  that  time  that  is  what  he 
stated. 

Q.     That  was  before  January?  A.     Yes. 

Q.  Now,  did  anything  happen  in  the  month  of 
January,  unusual,  in  his  training? 

A.  January  5th  he  had  a  terrible  crash,  mid-air 
collision.  Both  of  the  boys  came  out  of  it  fine,  and, 
oh,  approximately  a  week  after  that,  he  made  the 
statement  again,  well 

Mr.  Cunningham:  Just  a  moment,  we  object  to 
that  as  hearsay,  if  the  Court  please. 

Mr.  Divelbess:  Your  Honor,  if  you  have  any 
doubt  in  mind  about  the  admissibility  of  this,  we 
would  like  to  argue  on  the  matter. 

The  Court:     Oh,  I  think  it  is  admissible. 

Mr.  Cunningham:  May  I  have  the  Court's 
ruling  ? 
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The  Court:     She  may  answer. 

A.  He  had  this  crash  and  he  said,  well,  some- 
thing to  the  effect  that,  "Well,  I  guess  it  could 
happen  to  me."  He  was  very  confident  in  his  flying 
and  he  felt  [10]  just  as  sure,  I  guess,  as  everybody 
else,  that  nothing  was  going  to  happen.  He  was 
never  a  bit  afraid  of  flying,  and  this  crash,  I  believe, 
certainly  had — well,  I  wouldn't  say  it  frightened 
him  exactly 

Mr.  Cunningham :  I  object,  that  is  merely  a  con- 
clusion of  the  witness. 

The  Court:     Yes. 

Mr.  Linton:     Yes. 

The  Court:     That  is  not  material. 

A.  He  said  he  was  going  to  change  it  right  away, 
though. 

Mr.  Cunnmgham:  We  move  to  strike  tliat  for 
the  reason  it  it  hearsay. 

The  Court:     Yes,  that  is  a  voluntary  statement. 

Mr.  Cunningham:     We  move  to  strike  it. 

The  Court:     All  right,  it  may  be  stricken. 

Q.  (By  Mr.  Linton)  :  Patsy,  do  you  know  from 
any  conversation  that  you  may  have  had  during  the 
month  of  January  or  February  whether  or  not  the 
benefiiciary  on  this  life  insurance  policy  had  been 
changed?  A.     He  came  to  me 

Mr.  Cunningham:  Just  a  moment,  please — ex- 
cuse me.   May  I  have  that  read? 

(The  question  was  read  by  the  i^eporter.) 

Mr.  Cunninghain:     I  withdraw  the  objection. 
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The  Witness:  He  stated — he  came  to  me  and 
made  [11]  the  statement  to  me 

Mr.  Cunningham :  No,  the  question  was  did  you 
have  any  discussion. 

Q.  (By  Mr.  Linton)  :  Did  you  have  any  discus- 
sion? A.     Yes,  yes. 

Q.  You  had  some  discussion  with  Wiley  about 
that  change?  A.     I  did. 

Q.     Do  you  know  when  that  was  ? 

A.     Well,  it  was  in  latter  January. 

Q.     When  you  were  in  Atlantic  City? 

A.     Yes. 

Q.  Do  you  know  whether  or  not  the  beneficiary 
on  the  policy  was  changed  at  that  time? 

A.     From — only  from  what  he  said. 

Q.     Will  you  state  the  conversation? 

Mr.  Cunningham:  Now,  we  object  to  it  as  call- 
ing for  hearsay,  if  the  Court  please. 

The  Court :     She  may  answer. 

A.  He  stated — he  came  to  me  and  he  stated, 
*'I  have  changed" — "that  the  insurance  has  been 
changed,  I  have  made  the  change.  Everything  is 
settled." 

Mr.  Cuimingham:  I  move  to  strike  it,  if  the 
Court  please,  on  the  ground  it  is  hearsay. 

The  Court:     It  may  stand. 

Mr.  Cunningham:  May  I  request  that  excep- 
tioiis  be  [12]  preserved  ? 

The  Court:  It  is  not  required  under  the  new 
rules. 

Q.     (By   Mr,    Linton)  :     Did   you   ever   see   the 
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beneficiary  form  at  any  time  he  was  talking  about 
it?  A.     No,  I  didn't. 

Q.  Did  Wiley,  to  your  knowledge,  at  any  time 
during  his  service  with  the  Government,  have  any 
clerical  positions  1 

A.  Yes,  most  of  the  officers,  I  believe,  that  do 
become  officers,  are  given  certain  desks 

Mr.  Cunningham:  If  the  Court  please,  we  ob- 
ject to  that  as  not  responsive  to  the  question. 

The  Court:     Yes,  it  may  be  stricken. 

Mr.  Linton:     Will  you  read  the  question'? 
(The  question  was  read  by  the  reporter.) 

The  Witness:     Yes. 

Q.  Do  you  know  of  your  own  knowledge  what 
that  consisted  of? 

A.  Yes,  he  worked  on  the  books  in  Ship  Service 
in  Cuba. 

Q.  Do  you  know  of  your  own  knowledge  whether 
or  not  he  had  any  clerical  position  requiring  him  to 
be  familiar  with  the  National  Service  Life  Insur- 
ance? A.     I  do  not. 

Q.  Now,  after  your  marriage  to  Wiley,  when 
was  the  first  time  you  saw  George  Kendig?  [13] 

A.  George  accompanied  me  home  with  Wiley's 
father. 

Q.  You  had  not  seen  him,  then,  until  November, 
until  after  the  crash?  A.     No,  I  had  not. 

Q.  Do  you  know  whether  or  not,  of  your  own 
knowledge,  whether  Wiley  and  George  had  seen 
each  other  from  the  time  of  your  marriage  until 
the  date  of  Wiley's  death?  A.     Yes. 
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Q.     Do  you  know  where  that  was? 

A.     Atlantic  City. 

Q-     Do  you  know  approximately  the  date"? 

A-     Yes,  I  know  exactly  the  date,  March  11th. 

Q.     Were  you  there  at  that  time? 

A.     I  was  not. 

Q.     And  where  were  you? 

A.  I  had  gone  and  spent  the  weekend  with 
friends  in  Philadelphia. 

Q.  Then,  as  I  gather  it,  George  spent  the  week- 
end with  Wiley?  A.     Wiley,  alone,  yes. 

Q.  Patsy,  where  was  this  crash  in  which  Wiley 
was  killed?  A.     Near  Tucahoe,   New  Jersey. 

Q.  And  he  was  killed  as  a  result  of  an  airplane 
crash?  A.     Yes.  [14] 

Q.     And  what  was  that  date? 

A.     March  23rd,  1944. 

Q.  Did  you  at  any  time  thereafter  have  occasion 
to  check  the  records  or  check  with  the  Commanding 
Officer  of  the  Base  there  regarding  Wiley's  death 
and  his  papers,  or  anything  of  that  nature? 

A.     Yes,  we  discussed  them. 

Q.     Will  you  relate  generally  what  you  learned? 

Mr.  Cunningham:  Just  a  moment,  please.  I 
don't  want  to  stop  you  until  you  finish  your  question. 

Mr.  Linton:     Go  ahead. 

A.     I 

Mr.  Cunningham:  Just  a  moment,  please.  Have 
you  finished  your  question? 

Mr.  Linton:     Yes. 
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Mr.  Cunningham:  If  the  Court  please,  I  object 
to  that  as  calling  for  hearsay. 

The  Court:     She  may  answer. 

A.  I  learned,  first,  that  the  widow  of  a  deceased 
Naval  veteran  was  the  natural  beneficiary  to  his  six 
months — well,  they  call  it  "death  gratuity,"  six 
months  death  gratuity.  That  is  the  regular  contin- 
uation of  their  pay  for  six  months,  that  I  would 
receive  any  and  all  funds  that  he  had  left  in  his 
account.  They  had  a  regular  account  where  they 
drew  out  their  salary,  and  they  could  leave  it  in  a 
sort  of  a  bank  account  [15]  until  they  wished  to 
use  it.  I  learned  that  I  would  receive  that  just  nat- 
urally, and  that  on  my  question  to  the  Commanding 
Officer  as  to  what  condition  the  life  insurance  was 
in,  was  that  taken  care  of,  he  said 

Mr.  Cunningham:  Just  a  moment,  please,  I  ob- 
ject to  the  answer,  to  this  portion  of  it  as  relating 
to  hearsay  testimony.  She  is  now  going  from  what 
she  learned  to  relating  what  was  stated  to  her  by 
some  person. 

The  Witness:     Well,  he  made  the  statement. 

The  Court:  Just  a  minute.  Did  you  see  any  of 
his  papers  that  contained  that  statement?  Did  you 
read  his  confidential  report  *? 

A.     Yes,  he  showed  me  the  confidential  report. 

Q.  What  did  that  say  about  life  insurance 
l)enefits  ? 

A.  It  said — well,  to  the  question  which  said,  "Do 
you  have  insurance?"  he  said,  "Yes."  "With  which 
Company?"  or  approximately  that.  He  said,  "Gov- 
ernment."  It  says  "beneficiary?" — "wife." 
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Q.  (By  Mr.  Linton)  :  Do  you  recall,  in  seeing 
that  report,  whether  or  not  it  was  dated — do  you 
recall  whether  that  report  was  dated"? 

A.     I  don't  remember. 

Q.  And  when  was  the  conversation,  and  when 
was  the  time  that  you  saw  the  confidential  report"? 

A.  It  was  March  25th,  two  days  after  Wiley 
was  killed.  [16] 

Q.     Where  was  that  located? 

A.  In  the  Commanding  Officer's  office  at  At- 
lantic City. 

Q.     What  was  the  name  of  the  field? 

A.     Pomona,  yes,  they  call  it  Pomona. 

The  Court:  We  will  have  a  brief  recess  at  this 
time.  During  the  recess,  you  are  not  to  discuss  this 
case  among  yourselves  or  permit  anyone  to  discuss 
it  with  you,  also  avoid  forming  or  expressing  any 
opinion  upon  any  subject  connected  with  it. 

(Thereupon  a  short  recess  was  taken.) 

PATRICIA  O'ROURKE  KENDIG 

resumed  the  witness  stand  and  testified  further  as 
follows : 

Mr.  Linton:    You  may  cross-examine. 

Mr.  Cunningham:  No  cross-examination,  if  the 
Court  please. 

Mr.  McAlister:  I  believe  I  would  like  to  ask 
some  questions — (conferring  inaudibly  with  coun- 
sel)— no  questions. 

The  Court :    That  will  be  all. 

(The  witness  was  excused.) 


Mwry  Boone  Kendig,  and  U.  S.A.  45 

Mr.  Linton:  At  this  time  I  would  like  to  offer 
in  evidence  the  deposition  of  George  Kendig. 

Mr.  Cunningham:  We  have  no  objection  to  it 
going  into  the  record,  except  pursuant  to  the  agree- 
ment under  [17]  which  it  was  taken,  that  in  the 
reading  of  it  we  will  be  permitted  to  make  such 
objections  to  questions  as  they  are  propounded,  and 
answers,  as  we  go  along.  Do  you  see  any  objection 
to  that? 

Mr.  McAllister:    No. 

Mr.  Cunningham:  If  the  Court  please,  the  dep- 
osition is  preceded  by  the  usual  agreement,  that 
the  objections  may  be  reserved  until  introduction. 

The  Court :    All  right. 

(The  document  was  received  as  Plaintiff's 
Exhibit  No.  1  in  evidence.) 

Mr.  Dive'bess:  I  will  take  the  stand  and  let  Mr. 
Linton  propound  the  questions  to  me  and  you  can 
make  your  objections. 

Mr.  Cunningham:    Either  way,  it  is  all  right. 

(The  following  is  Plaintiff's  Exhibit  1  ad- 
mitted in  evidence,  being  the  deposition  of 
George  Kendig,  taken  on  the  24th  day  of 
September,  1947,  before  L.  W.  McCreight,  a 
Notary  Public  in  and  for  Dallas  County, 
Texas,  at  Dallas,  Texas:) 

"Agi-eement.  It  is  further  agreed  by  and  be- 
tween the  parties  hereto  through  the  attorneys 
appearing  herein  that  any  and  all  objections  as  to 
any  questions  or  answers  contained  herein  may  be 


46  Patsy  O^'Rourke  Kendig,  vs. 

made  upon  the  offering  of  this  deposition  in  evi- 
dence upon  the  trial  of  this  cause  with  the  same 
force  and  effect  as  [18]  through  the  witness  were 
present  in  person  and  testifying  from  the  witness 
stand. 


"GEOEGE  KENDIG, 

the  witness  named  in  the  caption  hereof,  being  first 
duly  cautioned  and  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Churchill : 

Q.     Would  you  state  your  full  name  please? 

A.     George  Kendig.     (Spelling)  K-e-n-d-i-g. 

Q.     How  old  are  you?  A.     Twenty-five. 

Q.     You  are  married?  A.     I  am. 

Q.     What  is  your  mfe's  nam.e? 

A.     Johnnie  A.  Kendig,     Do  you  want  it  full? 

Q.     Yes.  A.     Anderson. 

Q.     Where  do  you  live? 

A.     2823  Hawthorne. 

Q.     That  is  here  in  Dallas?  A.     Yes. 

Q.     What  do  you  do  here  in  Dallas? 

A.     I  am  a  dental  student,  Baylor  Dental  College. 

Q.     Were  you  in  the  Service  during  the  recent 
war?  A.     I  was.  [19] 

Q.     In   what   branch?  A.     Navy. 

Q.     Was    your    brother  Wiley    Sorrell    Kendig, 
was  he  in  the  Navy  also?  A.     He  was. 

Q.     Where  were  3'ou  stationed  when  you  were  in 
the  Navy? 
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A.     Do  you  want  a  list  of  the  various  stations? 

Q.    Were  you  stationed  at  Atlantic  City? 

A.    I  was  not. 

Q.    Were  you  there  at  any  time  ? 

A.     I  was,  to  visit  him. 

Q.     Your  brother  was  stationed  there? 

A.    Yes,  he  was. 

Q.     You  visited  with  him  there? 

A.     That  is  true. 

Q.     And  you  talked  to  him  ?  A.     Yes. 

Q.  Did  you  discuss  with  him  or  did  he  discuss 
with  you  his  government  life  insurance  ? 

A.  It  was  not  a  topic  of  discussion.  It  was  made 
just  a  point  in  the  conversation.  I  wouldn't  say  it 
was  a  topic  of  conversation. 

Q.     But  did  he  mention  it? 

A.  It  was  mentioned  during  the  course  of  the 
conversation.  [20] 

Q.     But  he  did  say  something  about  it  ? 

A.    Yes. 

Q.  Would  you  briefly  state  what  he  mentioned 
about  the  life  insurance?" 

Mr.  Cunningham:  I  object  to  that,  if  the  Court 
please,  that  is  objectionable  on  the  ground  it  is 
hearsay. 

The  Court :    He  m.ay  answer. 

Mr.  Linton:    Do  you  want  to  read  the  obje^*tion? 

Mr.  Cunningham:  I  wasn^t  really  depending  on 
that.  I  made  the  original  objection  and  the  Court 
oveiTuled  it. 
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"A.  I  am  not  sure  any  more  than  you  are  of 
remembering  what  was  said  three  years  ago.  Maybe 
you  can,  but  I  can't.  I  can  state  what  is  on  that 
affidavit,  if  you  would  like  I  will  read  it  off. 

Q.  What  did  you  say  during  that  conversation, 
if  you  remember? 

A.  I  will  read  it  off  the  affidavit  if  that  is  all 
right.  I  can't  remember  it.  My  mind  isn't  that 
sufficient  and  I  think  it  would  be  much  more  ap- 
propriate if  I  would  just  read  it.  That  certainly 
is  more  pertinent  than  what  I  say  now  because  it 
was  two  years  since  I  made  the  affidavit.  That 
sounds  logical  to  me.  I  don't  know  whether  it  is 
to  you  or  not. 

Mr.  Churchill:  I  was  just  wondering  if  it  would 
be  [21]  all  right  for  him  to  read  it?" 

Mr.  Cunningham:  Yes.  I  don't  know  whether 
the  Court  would  permit  it  or  not.  I'd  say  "yes" 
quickly,  but  if  you  will  explain  to  the  Court  what 
it  is. 

Mr.  Linton:  There  Is  a  conversation  between 
counsel  during  the  taking  of  this  deposition.  If  it 
is  agreeable  we  <3an  leave  most  of  that  out. 

Mr.  Cunningham:  I  think  so,  because  I  do  not 
make  any  objection  that  w^e  can  rely  on  at  this  time. 

The  Court:    All  right. 

"Q.  Can  you  state  about  what  he  said  during 
the  conversation? 

A.  I  just  read  the  affidavit.  If  I  remember  cor- 
rectly I  made  some  statement  to  the  effect  that  he 
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-lad— That  statement  is  so  much  better,  the  affidavit ; 
,vhy  not  let  me  read  it?     I  will  let  it  refresh  my 
iiemory.    I  don't  think  that  is  out  of  the  question." 

Mr.  Linton:  Then  will  you  read  the  answer  on 
Line  7?    I  think  that  is  still  a  part  of  the  answer. 

"A.  The  best  I  remember  is  what  is  on  that 
affidavit. 

Q.     Well,  can  you  just  say  that? 

A.     If  I  can  see  the  affidavit. 

Mr.  Churchill:  I  think  the  other  attorney  would 
object  to  it.  A.     Do  you  object?  [22] 

Mr.  Seay:    Yes,  we  object." 

Mr.  Linton:     Eead  the  next  line,  14. 

"All  I  have  to  say  is  I  don't  remember  anything 
I  said. 

Q.  Shortly  after  3^ou  talked  to  your  brother 
there  in  Atlantic  City — that  was  about  in  1944? 

A.     Yes,  about. 

Q.     And  then  shortly  after  that  he  was  killed? 

A.     That  is  correct. 

Q.     How  was  he  killed? 

A.     In  a  plane  crash. 

Q.  After  that  do  you  know  who  was  receiving 
the  proceeds  of  his  insurance  policy? 

A.  I  don't  know  when  I  was  informed  of  that. 
I  was  informed  of  that  by  my  wife  while  T  was 
overseas. 

Q.     What  were  you  informed? 

A.  That  my  mother  was  receiving  the  benefits 
from  the  National  Life  Insurance  policy. 
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Q.     Was  that  sort  of  a  surprise  to  you  that  she 
was  receiving  the  proceeds'? 

A.     In  view  of  the  conversation,  yes. 

Q.     What  was  the  conversation? 

A.     The  conversation  with  my  brother. 

Q.     What  did  he  say  then?" 

Mr.    Cunningham:     We   object   to   that,    if    the 
Court  please,  calling  for  hearsay.  [23] 
The  Court :    He  mav  answer. 


"Q.     What  did  he  say? 

A.  He  objects  to  letting  me  have  the  statemen 
I  hope  I  can  reduplicate  it  but  I  will  say  it  was 
his  intention  to  submit  some  form  of  notification 
to  the  National  Life  Insurance  Company  to  the 
effect  of  the  change  of  the  beneficiary. 

Q.     From  whom? 

A.  From  his  mother  Mary  Sorrell  Kendig  to 
his  wife  Patsy  O'Rourke  Kendig.  Does  that  sound 
like  the  affidavit? 

Q.  Well,  he  stated  to  you  in  that  conversation 
that  he  had  an  intention  of  filing  this  change  of 
beneficiary  ? 

A.  No.  I  had  better  say  he  said,  ''I  sent  in  a 
form  to  change  the  beneficiary",  and  his  intentions 
with  that  form  was  to  cliange  the  beneficiary.  It 
was  the  purpose  of  the  form.  Does  that  sound 
better? 

Mr.  Churchill:     I  believe  that's  all. 

Cross-Examination 
Mr.  Seay: 

Q.     Mr.  Kendig,  was  your  brother  Wiley  Sorrell 
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Kenclig  older  or  younger  than  you"?  A.     Older. 

Q.     How  much  older  than  you  was  he?  [24] 

A.     3  years  and  7  months  if  I  figure  it  correctly. 

Q.  About  how  old  would  that  make  him  when 
he  was  killed? 

A.  I  think  he  was  24  when  he  was  killed;  his 
birthday  was  in  March. 

Q.     Had  he  been  in  the  Navy  long? 

A.     Since  1941. 

Q.     What  was  his  rank  in  the  Navy  ? 

A.     Lieutenant  J.  G.,  Lieutenant  Junior  Grade. 

Q.     He  was  commissioned  a  Naval  Officer? 

A.     Yes,  sir. 

Q.     Did  he  have  wings?  A.     He  did. 

Q.     He  was  a  Naval  pilot?  A.    Yes. 

Q.     Where  had  he  gone  to  school? 

A.     Arizona  State  College,  Phoenix,  Arizona. 

Q.  Did  he  specialize  in  any  particular  type  of 
study  or  was  it  a  B.A.  degree? 

A.  It  was  a  Bachelor  of  Arts.  I  don't  know 
whether  he  majored — I  think  he  majored  in  geology. 

Q.     He  did  get  a  degree  in  that  college? 

A.     Yes,  he  did. 

Q.  As  a  matter  of  fact  to  be  a  Naval  Officer  you 
have  got  to  have  a  degree  from  some  college  ? 

A.  No,  that  is  incorrect.  They  took  them  in  the 
[25]  last  part  of  the  war,  they  took  them  with  two 
years  of  college. 

Q.  Before  you  can  become  an  officer  you  have 
to  go  through  a  course  and  qualify.  Certainly  in  a 
pilot's  school  you  have  to  take  a  training-  course? 
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A.     I  think  it  applies  to  all  courses. 
Q.     After   he   graduated   from   this   college   had 
your  brother  taken  any  further  post  graduate  work 
in  schools  of  any  kind  before  applying  to  the  Navy? 
A.     No.    He  entered  the  Navy  soon  after  he  re- 
ceived his  degree. 

Q.     Did  he  do  any  work  that  you  remember  after 
he  got  his  degree? 

A.     Well,  only  in  so  far  as  his  college  training — 
I  mean  he  didn't  enter  any  occupation  of  any  kind. 
Q.     He  didn't  enter  any  business?  A.     No. 

Q.     Had  he  done  any  work  along  in  the  college? 
A.     Yes,  he  had  at  least  partial  support  by  work- 
ing at  what  was  called  a  Varsity  Inn,  a  place  where 
the  students  hang  out. 

Q.     In  the  Navy  did  he  have  any  particular  oc- 
cupation before  he  got  through  the  pilot   school? 
A.     No,   he    entered   in   the    pilot    training    and 
emerged  a  pilot  and  carried  on  as  a  pilot  after  that. 
Q.     In  the  Army  Air  Corps  it  takes   the  pilot 
something  [26]  like  9  weeks  of  pre-flight  and  nine 
weeks  of  primary  and  nine  weeks  of  basic  and  nine 
weeks  of  advanced,  that  is  36  weeks  and  ten  more 
even  before  they  get  their  wdngs  and  after  they  get 
their  wings  they  take  some  patrol  training-,  maybe 
transition  training  on  heavy  type  aircraft  and  then 
they  take  a  specialized  combat  course  and  of  course 
went  on  the  aircraft  carriers  so  it  would  take  him — • 
A.     13  months  of  training,  that  is  correct. 
A.     And  he  was  a  regular  Naval  pilot? 
A.     Reserve  Naval  pilot. 
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Q.  He  had  gone  through  all  that  training  and 
Deen  stationed  at  bases  after  getting  his  wings'? 

A.     Uh-huh. 

Q.     You  saw  him  you  say  up  there  at 

A.    at  Atlantic  City. 

Q.     at  Atlantic  City.    By  the  way,  what  was 

yrour  position  in  the  Navy?  A.     Ensign. 

Q.     Were  you  a  line  officer?  A.     Yes. 

Q.  Were  you  commissioned  at  the  time  you  saw 
aim?  A.     Yes,  I  was.    I  was  on  duty. 

Q.     Were  you  down  there  on  just  a  short  visit? 

A.  That's  correct,  very  short.  I  don't  think  I 
i^isited  with  him  over  one  day.  [27] 

Q.     Did  you  hop  a  ride  down  there? 

A.    Yes,  I  went  down  to  see  him. 

Q.     Did  you  get  a  ride  on  a  Navy  plane  ? 

A.     No,  I  didn't. 

Q.     You  just  went  down  to  the  base? 

A.     Uh-huh. 

Q.     Were  yovi  married  at  the  time? 

A.     No,  I  was  not. 

Q.  Of  course,  this  time  that  you  saw  him  some- 
time in  1944  had  been  a  long  time  ago,  hasn't  it? 

A.     That  is  correct. 

Q.  And  very  naturally  you  can't  remember 
exactly  what  was  said  ? 

A.  I  can't  remember  anything  that  was  said 
and  I  wouldn't  say  that  because  I  did  make  some 
statement. 

Q.  As  a  matter  of  fact,  you  can't  say  positively 
anything  that  was  said  on  that  occasion? 
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A.     No,  not  now,  I  couldn't. 

Q.     In  other  words,  your  mind  is  blank  on  it? 

A.  Well,  not  blank,  no.  I  still  have  facility  to 
remember  three  years  ago.  I  can  remember  when 
I  was  a  child.    It  certainly  isn't  a  blank. 

Q.     Sure,  but  as  to  exact  words'? 

A.     Exact  words  is  correct. 

Q.  And  of  course,  what  independent  recollection 
you  have  of  it  now  is  solely  based  on  your  discus- 
sion with  [28]  Mr.  Churchill  prior  to  this  deposi- 
tion? 

A.  I  would  say  refreshed  prior  to  reading  the 
affidavit. 

Q.  Before  you  came  into  the  deposition  you  did 
read  some  affidavit  you  mentioned,  is  that  correct? 

A.     Not  before;  I  had  that  after  I  got  here? 

Q.  After  you  got  in  the  office  where  we  are 
taking  the   deposition  you  did  read  the   affidavit? 

A.  Yes,  I  did.  Is  that  contrary  to  anything, 
Mr.  Churchill? 

Q.  You  are  not  asking  Mr.  Churchill  to  tell  you 
what  to  say,  are  you? 

A.     No.    I  just  want  to  know  what  he  said. 

Q.  You  don't  want  to  do  anything  to  hurt  his 
feelings  but  are  you  relying  on  him  to  tell  you 
what  to  say  up  here  in  the  hearing? 

A.     I  can  make  a  short  answer :    No. 

Q.  Mr.  Kendig,  you  don't  profess  to  be  able  to 
say  what  is  in  another  man's  mind,  do  you? 

A.     No,  I  am  not  capable  of  that. 

Q.  Don't  you  know  none  of  us  can  say  what  is  in 
another  man's  mind,  frankly? 
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A.     I  am  not  capable.    Perhaps  you  are. 

Q.  I  don't  think  I  am  either.  Of  course,  I  am 
asking  you  as  a  witness  under  oath. 

A.     I  made  the  statement ' '  No. ' '     [29] 

Q.  You  would  not  attempt  to  testify  what  was 
in  another  man's  mind,  would  you? 

A.     No.    Would  .you'? 

Q.  In  your  studies  in  the  Navy  you  learned 
through  your  contact  with  the  Navy  that  the  armed 
forces  of  the  United  States  had  a  death  gratuity 
for  relatives  of  people  killed  in  the  Service? 

A.     Would  you  be  more  explicit? 

Q.  You  know  about  the  death  gratuity  is  six 
months  pay  after  a  man  being  in  the  Service  is 
killed,  his  dependents  or  beneficiaries  are  advanced 
six  months  of  his  base  pay  including  his  flying  pay 
and  longevity  that  he  would  get  as  subsistence? 

A.     Yes,  I  thhik  I  have  heard  it. 

Q.  That  and  the  base  pay;  you  remember  that 
that  is  a  benefit  which  a  man  is  entitled  to  from 
being  in  the  Service.  You  knew  about  that,  in  the 
Service,  the  enlisted  man? 

A.    Yes,  the  base  pay. 

Q.  Six  months  advanced  base  pay  after  his 
death,  did  you  know  about  that?  A.     Yes. 

Q.  What  I  mean  is  on  a  man's  death  did  you 
know  that  he  was  entitled  to  get  six  months'  ad- 
vance pay?  A.     Yes,  I  did. 

Q.  Did  you  know  that  some  time  in  1944  your 
brother   [80]   Wiley   Sorrell    Kendig  changed   this 
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death  gratuity  from  his  mother  to  his  wife?    Did 

you  know  about  that?  A.     No,  I  didn't. 

Q.  You  yourself  never  saw  any  written  letter 
or  written  instrument  of  any  kind  pertaining  to  any 
beneficiary  of  your  brother,  did  you  ? 

A.     No,  I  didn't. 

Q.  Of  course,  you  are  not  testifying  that  any 
such  instrument  was  posted  in  the  United  States 
mails  or  by  the  Army  base,  you  know  nothing  about 
that?  A.     Nothing  about  that. 

Q.  All  that  you  know  and  now  recall  is  what 
you  have  testified  on  direct  examination  as  to  your 
impression  as  to  what  AViley  Sorrell  Kendig 's  in- 
tention was? 

A.  No.  That  is  incorrect.  I  can  testify  to  the 
statement  he  made  to  me  to  the  effect  that  he  had 
sent  in  a  change  of  beneficiary  from  his  mother  to 
his  wife,  sent  that  form  in  to  the  National  Insur- 
ance Agency  or  whatever  the  agency  is. 

Q.  You  say,  "Whatever  it  is."  What  do  you 
mean  by  National  Insurance  Agency? 

Mr.  Churchill:  Do  you  mean  the  National  Life 
vService  ? 

A.     Yes. 

Q.  (By  Mr.  Seay) :  On  Mr.  Churchill's  sugges- 
tion you  now  testify  National  Service?  [31] 

A.  Not  Mr.  Churchill's  suggestion.  The  reason 
I  didn't  say  it  correctly  is  I  am  not  sure  what 
the  correct  name  of  it  is.  I  am  not  sure  and  if  you 
are  sure  I  would  like  to  be  enlightened  on  it. 

Q.     As  far  as  you  are  concerned  you  don't  re- 
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member  what  agency  was  mentioned  at  the  time, 

do  you? 

A.  Yes,  the  agency  with  which  he  and  I  both 
and  every  man  in  the  Armed  Forces  had  a  policy 
which  it  is,  I  think  it  is  the  National  Life  Insurance 
something,  I  don't  know.  Agency.  I  maintained  the 
same  policy.   I  had  the  same  policy. 

Q.  Well,  your  policy  wasn't  mentioned  in  the 
conversation?  A.     No,  sir. 

Q.  And  as  to  any  form  that  you  talked  about, 
you  never  saw  any  form  and  don't  know  what  form 
was  being  referred,  do  you? 

A.  Only  in  that  there  was  a  special  form  which 
is  called  a  change  of  beneficiary  form  with  which 
you  are  supposed  to  change  your  beneficiary,  and  I 
assume  that  is  what  he  meant.  I  can't  say  what  it 
was,  as  you  say,  I  never  saw  any  instrument  to  that 
effect. 

Q.  And  you,  as  a  matter  of  fact,  don't  know 
whether  the  reference  w^as  to  the  form  for  this 
death  gratuity? 

A.  I  certainly  do.  He  said  his  policy  with  the 
National  Life  Company.  [32] 

Q.  Now,  you  are  repeating  something.  You  say 
"he  said."  You  didn't  say  that  at  first  on  your 
direct  examination.  You  said  you  couldn't  re- 
peat it. 

A.  You  are  confusing.  Will  you  make  that  state- 
ment over  agaiii  ? 

Q.  I  asked  you  if  you  said  that  on  direct  exam^'- 
nation  as  to  his  exact  words.   You  are  now  quoting 
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some  exact  words.   Is  that  what  you  are  now  doing  ? 
Are  you  quoting  the  exact  words,  or  is  that  your 
impression  % 

A.  I  repeat,  on  meeting  my  brother  some  time 
in  1944  during  the  course  of  the  conversation  my 
brother  made  the  statement  he  had  sent  in  a  form 
to  change  his  life  insurance  policy  with  the  Na- 
tional Life  Insurance  Company  or  Agency,  I  might 
as  well  make  it  that  because  I  am  not  sure,  from 
his  mother  Mary  Sorrell  Kendig  to  his  wife  Patri- 
cia O'Rourke  Kendig,  unquote. 

Q.  Where  were  you  when  that  conversation  took 
place  ? 

A.  Riding  in  a  1942  Chevrolet  in  some  street  in 
Atlantic  City. 

Q.  What  makes  you  place  that  so  positive  as 
to  where  you  were? 

A.  I  made  the  statement  where  I  was.  I  don't 
know  what  makes  me  remember  that.  You  asked 
me  a  statement  and  I  gave  you  all  a  correct  an- 
swer. 

Q.  You  say  you  couldn't  remember  exactly  what 
was  said  but  you  do  remember  exactly  where  it  was 
said,  is  [33]  that  right? 

A.  I  can't  remember  the  exact  words,  that  is 
correct,   but  I  can't   remember  the   streets   either. 

Q.  As  far  as  your  memory  goes  at  this  time 
you  could  have  said,  "I  am  going  to  send  it?" 

A.     No,  I  couldn't;  he  said,  ''I  did." 

Q.  Now,  you  are  positive  about  that,  although 
you  have  been  telling  us  you  can't  remember  it? 
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A.     Those  aren't  his  exact  words. 

Q.     That  was  your  impression  ? 

A.  No,  it  wasn't  an  expression.  It  was  a  state- 
ment. 

Q.  Of  course,  nothing  was  said  about  when  that 
was  done,  was  there?  A.     Certainly  not. 

Q.  Nothing  w^as  said  about  where  he  was  when 
he  did  it?  A.     No. 

Q.  And  nothing  was  said  about  whether  he  made 
it  out  or  somebody  else  made  it  out? 

A.  He  said,  "I."  "I  sent  the  form  in."  He 
used  the  first  person. 

Q.     He  said  ''I  sent?" 

A.     That's  correct,  he  said,  "I  sent." 

Q.  He  didn't  say,  "I  made  it  out,"  or  anything 
like  that? 

A.     I  can't  remember  the  exact  words.  [34] 

Q.  So  when  you  can't  remember  exactly;  it  is 
very  possible  he  said  he  was  doing  it,  isn't  it? 

A.  No,  he  said,  "I  sent,"  or  to  that  effect.  No, 
I  will  leave  it  he  said,  "I  sent." 

Q.     You  are  now  remembering  the  exact  words? 

A.     Yes,  sir. 

Q.     Those  two  ?  A.     I  will  testify  to  that. 

Q.     "I  sent"?  A.     Uh-huh. 

Q.  But  you  don't  want  to  testify  to  any  other 
words  after  this  long  period  of  time  now,  do  you? 

A.     Must  I  repeat  it  again? 

Q.  You  don't  have  to  ask  Churchill  for  your 
answers. 

A.     I  wasn't  talkino-  to  Mr.  Churchill. 
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Q.  You  were  looking  right  at  him.  You  pointed 
at  him. 

A.  Did  I  address  him  or  did  I  say  Mr. 
Churchill? 

Q.     It  looked  like  to  me  you  did. 

A.     Did  I? 

Q.  You  didn't  say  Mr.  Churchill,  but  you 
pointed  at  him  and  asked  him  the  question. 

A.  Nevertheless,  I  could  have  been  pointing  at 
the  wall. 

Q.  Maybe  you  were.  How  did  you  happen  to 
be  talking  [35]  about  this  subject? 

A.  I  repeat  again  in  the  course  of  the  conver- 
sation the  subject  arose. 

Q.  You  don't  know  how  you  happened  to  be 
talking  about  it?  You  didn't  ask  him  this  specific 
question,  did  you? 

A.  No,  in  the  course  of  the  conversation  the 
subject  arose. 

Q.  You  don't  remember  any  of  the  other  con- 
versation ?  A.     No. 

Q.  You  won't  testify  as  to  any  other  conver- 
sation you  had  with  him  at  the  tin:ie? 

A.     No. 

Q.     Either  before  or  after A.     No. 

Q.     this  conversation.    This  form  or  paper 

referred  to  you  yourself  don't  know  w^hat  was  in 
it,  do  you? 

A.     You  will  have  to  be  more  exj^licit. 

Q.  You  said  something  about  your  brother  said 
something  about  a  form.  You  don't  know  what  was 
in  the  form  because  you  never  saw  it? 
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A.  I  never  saw  the  instrument,  that's  correct. 
We  discussed  that  previously. 

Q.  You  don't  know  actually  that  there  was  any 
such  form,  do  you"?  Actually  now  you  don't  know*? 
A.  Now,  we  are  going  back.  Shall  we  go  back  to 
the  instance  of  my  brother?  Shall  we  do  that?  My 
brother  made  the  statement  to  me  and  trusting  me 
and  I  will  trust  my  brother  and  certainly  I  am 
not  going  to  distrust  him.  I  would  have  no  rea- 
son to. 

Mr.  Fonville:  What  was  the  question  in  that 
connection  ? 

(The  question  referred  to  was  read  by  the 
reporter  as  follows:  "You  don't  know  ac- 
tually that  there  was  any  such  form,  do  you? 
Actually  now  you  don't  know?) 

Q.  (By  Mr.  Seay)  :  There  was  nothing  said 
about  how  any  form  was  sent,  was  there  ? 

A.  He  could  have  sent  by  pony  express,  I  sup- 
pose, I  don't  know. 

Q.  There  was  nothing  said  about  how  it  was 
sent,  was  there?  A.     No. 

Q.  By  wliat  means  and  what  method,  whether 
by  pony  express  or  what? 

A.  I  certainly  don't  know.  The  natural  as- 
sumption is  always   by  mail,  United   States  Mail. 

Q.  I  am  not  asking  you  for  your  natural  as- 
sumptions, of  course.  Have  you  been  giving  us 
your  assumptions  of  those  facts? 

A.  As  a  statement  of  fact,  I  think  you  impli- 
cate it. 
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Q.  Of  course,  you  don't  want  to  testify  anything 
was  sent  by  IT.  S.  Mail,  do  you "?  [37] 

A.     I  certainly  don't. 

Q.  There  was  no  statement  made  to  that  effect 
whatsoever  ? 

A.     The  answer  is  again  '^no." 

Q.  There  wasn't  any  more  discussion  about  that 
other  than  in  the  course  of  the  conversation  this 
came  np  and  you  told  us  all  that  was  said? 

A.     That  is  correct. 

Q.  And  you  don't  recall  that  positively,  do  you, 
except  the  words,  "I  sent'"? 

A.  I  made  a  statement  of  fact  and  I  will  repeat 
the  statement  of  fact  if  necessary. 

Q.  Well,  do  you  now^  want  to  say  when  you 
told  us  you  couldn't  recall  exactly,  do  you  want 
to  say  you  do  recall  exactly  and  positively'? 

A.  Naturally  not.  I  said  I  can't  recall  the  exact 
v/ords  and  I  repeat  I  can't  recall  the  exact  words 
of  the  entire  conversation;  I  can't  recall  the  exact 
words.    I  can't  recall  the  street  v/e  were  riding  on. 

Q.  You  recall  nothing  else  about  the  particular 
transaction  1  A.     Pardon  ? 

Q.  You  recall  nothing  else  about  it,  about  this 
particular  transaction  ? 

A.     What  do  you  mean,  "Nothing  else*?" 

Q.     Other  than  what  you  have  already  told  us? 

A.  Tliat's  right.  I  am  making  a  deposition  on 
that  affidavit.    Is  that  not  correct? 

Q.     Makino'  what? 
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A.  A  deposition  on  the  affidavit.  Is  that  not 
correct  ? 

Q.  You  mean  you  are  just  repeating  now  what 
you  recall  what  in  an  affidavit  that  you  looked  at? 

A.  No.  I  understood  I  was  to  appear  this  after- 
noon at  five  o'clock  and  make  a  deposition  on  an 
affidavit.   Am  I  correct?" 

Mr.  Cunningham:  I  would  like  at  this  point,  if 
the  Court  please,  to  reserve,  and  I  think  to  save 
time  at  this  point,  where  the  answer  is:  "No,  I 
understood  I  was  to  appear  this  afternoon  at  five 

o'clock  and  make  a  deposition  on  an  affidavit " 

and  again  in  the  four  lines  ahead  of  it — "That's 
right.  I  am  making  a  deposition  on  that  affidavit." 
May  I  reserve  the  right  to  make  my  objection  at 
the  close  of  this  deposition  when  I  will  again  point 
your  Honor's  attention  to  that?  I  have  a  motion 
to  make  and  it  will  save  time. 

The  Court:     All  right. 

"Q.     Were  you  served  with  a  subpoena? 

A.     I  was  not  served  with  a  subpoena,  no. 

Q.  Did  somebody  tell  you  to  appear  here  and 
give  your  deposition  on  an  affidavit? 

A.     That's   right.    Mr.    Churchill [39] 

Mr.  Churchill:     I  don't  believe  I  said 

Q.  (By  Mr.  Seay)  :  That  is  what  you  under- 
stood you  were  doing? 

A.     Yes.  that  is  correct. 

Q.  The  affidavit  you  have  reference  to  is 
some 
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A.  The  purpose  of  my  being  here  was  to  make 
a  deposition  on  an  affidavit.  It  was  the  purpose  of 
my  presence  here. 

Q.  And  so  what  you  have  given  us  in  this  tes- 
timony is  based  on  that  purpose? 

A.  Yes.  That  is  my  main  purpose  to  give  my 
deposition  on  the  affidavit,  my  main  and  only 
purpose. 

Q.     Did  you  say  you  were  attending  school  here? 

A.     That  is  correct. 

Q.     Where  are  you  going? 

A.     Baylor  Dental  School. 

Q,  Are  you  now  a  resident  of  Dallas  or  here 
just  taking  that  course? 

A.  Well,  what  differentiates  residence  from  a 
non-residence  ? 

Q.  I  am  not  trying  to  be  technical  with  you. 
What  I  want  to  know^  is  where  you  say  you  live. 
Where  is  your  home? 

A.  I  reside  in  or  board  out  here  at  2823  Haw- 
thorne. 

Q.     Do  you  consider  yourself  a  Texan 

A.     I  was  ]:>orn [40] 

Q.     or  Arizonian? 

A.  I  was  born  in  Escondido,  California,  Sep- 
tember 21,  1922. 

Q.  Are  you  a  Calif ornian?  All  I  want  to  know 
is  where  you  call  your  home,  your  permanent  ad- 
dress. 

A,  I  Avould  rather  not  make  that  statement.  Do 
I  have  to  ? 
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Q.     No,  if  you  want  to  refuse. 

A.  I  don't  think  it  is  pertinent.  I  don't  think 
I  will  answer  it. 

Q.     All  right.    You  then  refuse  to  answer  it. 

A.     Is  it  possible  to  get  a  drink  of  water? 

Mr.  Seay:  That  is  all  right  with  me.  Let's 
adjourn  a  minute. 

(At  this  time  a  short  recess  was  taken.) 

Mr.  Seay:     That  is  all. 

Cross-Examination 
By  Mr.  Fonville : 

Q.  Mr.  Kendig,  did  I  correctly  understand  you 
on  direct  examination  to  testify  you  had  no  inde- 
pendent recollection  of  the  conversation'? 

A.  Will  you  clarify  that?  I  perhaps  understood 
you  but  don't  understand  your  statement. 

Q.  What  I  mean  by  that,  I  will  say  this,  did  I 
understand  you  to  testify  on  direct  examination 
you  [41]  had  no  other  recollection  of  the  conver- 
sation ? 

A.  If  I  made  the  statement  naturally  it  is  en- 
tered. 

Q.  Maybe  ,you  didn't  understand  my  question.  I 
don't  think  I  quite  finished.  Let  me  repeat  it.  I 
stated  that  I  understood  on  direct  examination  you 
testified  that  except  as  it  appears  in  the  af^davit, 
in  other  words  by  reading  the  affidavit  you  have 
now  no  independent  lecol lection  of  the  conversa- 
tion   A.     I  am  not  sure. 

Q. 1  didn't  finish  my  question.  Did  I  cor- 
rectly understand  you? 
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A.     You  want  a  correct  answer  on  it? 

Q.     Yes.  Maybe  I  am  mistaken. 

A.  Well,  it  could  be  proven  ]}y  this  little  docu- 
ment here,  I  suppose. 

Q.     I  don't  think  you  understood  me. 

A.     You  said  did  I  understand  you 

Q.     You  mean  the  reporter's  notes? 

A.     Yes. 

Q.  It  will  take  time  to  refer  back  to  it.  That 
is  the  reason  I  asked  you. 

A.     I  imagine  I  might  sa.y  it. 

Q.  Will  you  go  back  to  the  direct  examina- 
tion, the  latter  part  and  advise  me  whether  your 
notes  show  the  witness,  in  answer  to  the  question 
as  to  a  conversation  with  his  brother,  what  answer 
he  made  to  that.  There  [42]  were  several  questions 
and  answers  and  I  wish  you  would  read  that 
passage. 

Mr.  Seay:  Mr.  McCreight,  I  might  suggest  that 
it  was  covered  on  direct  examination. 

A.  Let  me  ask  a  question,  what  is  direct  exami- 
nation '? 

Mr.  Fonville:     That  is  the  first  one. 

A.     And  the  rest  is  superfluous? 

Mr.  Fonville:  The  first  is  direct  examination 
and  the  other  examinations  are  called  cross. 

(The  direct  examination  beginning  with 
Page  6,  Line  22,  and  ending  with  Page  8,  Line 
1,  was  read  by  the  Notary.) 

Q.     (By  Mr.  Fonville)  :     Do  you  have  an  inde- 
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pendent  recollection  of  the  conversation  of  which 

we  have  been  talking  about? 

A.  On  direct  examination  as  you  say  I  made  the 
statement  "No." 

Q.  I  will  ask  you,  without  reference  to  direct 
examination,  affidavits,  or  any  other  instruments  of 
any  kind,  do  you  now  independently  have  any  recol- 
lection of  the  conversation? 

A.     Upon  refreshment  may  I  ask  you  a  question  ? 

Q.  If  you  will  listen  to  my  question,  I  think 
you  can  answer  it.  Let  me  ask  it  again:  Do  you 
now,  at  this  time,  independently  of  affidavits  or  any 
refreshment  [43]  of  your  memory,  have  any  inde- 
pendent recollection  of  that  conversation? 

A.  I  must  give  a  direct  answer,  either  "yes" 
or  "no"? 

Q.  I  would  like  one.  That  is  what  my  question 
is  designed  to  ask,  "yes"  or  "no."  If  you  can't 
answer  it  "yes"  or  "no,"  you  can  so  state. 

A.  Would  you  rnind  restating  it  after  I  ask  a 
question  of  you? 

Q.     Yes,  you  can  ask  it. 

A.  Do  you  think  it  is  possible  for  a  person, 
without  refreshing  his  memory,  after  two  years,  re- 
call, we  will  say,  recall  pertinent  happenings,  recall 
those  happenings? 

Q.  We  are  getting  into  a  very  interesting  dis- 
cussion but  that  is  not  the  function  of  this  exami- 
nation. My  question  is:  Independent  of  any  re- 
freshment of  your  recollection  by  that  affidavit  or 
otherwise,  have  you  now,  at  this  moment,  an  inde- 
pendent recollection  of  this  conversation? 
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A.     I  will  make  the  statement  "No." 

Q.  During'  your  examination  on  direct,  I  forget 
whether  it  w^as  on  direct  or  cross,  I  believe  it  was 
on  cross 

A.     In  other  words  I  said  the  words  "I  sent." 

Q.  Those  you  refer  to  specifically  you  remember. 
Will  you  repeat  to  me  now  what  you  repeated  at 
that  time?  [44] 

A  The  thing  I  can't  understand  is  if  I  made 
one  statement 

Q.     Will  you  answer  my  question! 

A.  You  want  me  to  make  a  statement  and  if  I 
make  this  statement  it  will  be  in  direct  contradiction 
of  the  last  statement  I  made. 

Q.  Are  you  concerned  with  the  effect  of  your 
testimony  ? 

A.  No.  I  am  concerned  with  the  statement  I 
make.    I  want  to  tell  the  truth. 

Q.  I  just  asked  you  a  question.  Would  you  re- 
peat for  us  ?  A.     Repeat  what  I  said '? 

Q.     Yes. 

A.  I  told  you,  Mr.  Seay,  is  that  your  name — 
that  the  words  "I  sent"  I  remembered.  I  remember 
the  words  "I  sent"  independent  knowledge. 

Q.  Let  me  ask  you  that,  are  you  quoting  the 
affidavit  to  us  *? 

A.     I  can't  quote  that  affidavit. 

Q.     Are  you  attempting  to  quote  that  affidavit? 

A.     No,  I  am  not  attempting  to  quote  the  affidavit. 

Q.  Will  you  repeat  in  full  what  you  recall  of  the 
conversation  with  your  brother?  A.     Yes. 
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Q.     Will  you  repeat  it?  [45] 

A.  Quote:  While  meeting  with  my  brother  in 
Atlantic  City  sometime  in  1944 — It  may  not  be  a 
good  sentence — During  the  course  of  the  conversa- 
tion my  brother  made  the  statement  I  have  sent  in 
a  form  to  change  my  life  insurance  policy — I  will 
continue — Change  my  National  Life  Insurance  pol- 
icy from  the  beneficiary  which  is  my  mother  Mary 
Sorrell  Kendig  to  my  present  wife  Patricia 
O'Rourke  Kendig.  Unquote. 

Q.  You  began  your  statement  there  with  quota- 
tion marks  and  ended  it  with  quotation  marks.  Are 
you  quoting  your  recollection  of  your  affidavit "? 

A.     No,  that  is  myself.   I  made  the  statement. 

Q.  When  you  began  with  the  quotation  marks 
and  ended  with  the  quotation  marks  do  you  mean 
for  us  to  understand  that  is  a  quotation  from  your 
brother  ? 

A.     No,  I  don't  mean  that.   That  is  my  quotation. 

Q.  Will  you  tell  us  as  well  as  you  recollect  now 
the  words  that  he  used,  as  well  as  you  recollect 
them?  I  realize  it  has  been  a  long  time  but  will  you 
tell  us  as  well  as  you  recollect  the  words  he  used  in 
telling  us  what  you  have  told  us  in  the  answer  to 
the  last  questi<Hi'? 

A.  I  am  confused,  but  I  will  make  a  statement. 
I  sent  in  a  form  to  the  National  Life  Insurance 
Company  to  change  the  beneficiary  of  my  policy 
from  my  mother  Mary  Sorrell  Kendig  to  my  wife 
Patsy  O'Rourke  Kendig,  or  probably  I  had  better 
say  Patricia.  [46] 
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Q.     His  mother  is  also  yoimg,  is  she? 

A.     Yes. 

Q.     Is  she  your  mother  ? 

A.  With  my  study  of  genetics  and  eugenics  I 
think  a  person  is  only  capable  of  having  one  mother. 
Maj^be  I  may  be  wrong. 

Q.  You  perhaps  misunderstood  me.  Is  she  your 
natural  mother  or  your  stepmother^  You  could 
have  a  stepmother,  I  don't  know,  and  that  is  the 
reason  I  asked  it. 

A.     My  mother. 

Q.  Mr.  Kendig,  whom  did  you  first  tell  after  that 
conversation  that  your  brother  had  told  you  this'? 

A.  Undoubtedly — No,  wait  a  minute — Now  you 
are  making  me — My  wife,  my  wife. 

Q.  How  came  you  to  give  an  affidavit  in  the 
matter  ? 

A.     To  express  the  wishes  of  my  brother — No 

Q.  You  are  giving  me  your  reasons.  If  you  will 
listen  to  my  question  you  will  find  the  particular 
answer  I  desire.  My  question  is  how  came  you, 
not  your  reasons'? 

A.     That  would  certainly  be  a  reason. 

Q.  All  right.  At  whose  request  did  you  give  the 
information  ? 

A.     Patsy  O'Rourke  Kendig. 

Q.     That  is  your  brother's  widow? 

A.     Yes,  sir.  [47] 

Q.     When  did  she  request  you  to  do  that? 

A.  That,  I  can't  answer;  I  don't  know.  She 
made  a  request. 
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Q.  What  did  she  ask  you  in  respect  to  that? 

A.  I  don't  remember. 

Q.  When  did  she  ask  you? 

A.  I  don't  remember. 

Q.  How  did  she  know,  if  you  know,  that  you  had 
any  such  information  to  include  in  an  affidavit? 

A.  I  don't  remember  that. 

Q.  Do  you  know?  A.     No,  I  don't  know. 

Q.  This  conversation  with  your  brother  in  At- 
lantic City,  what  was  the  date  of  that  conversation  ? 

A.  The  exact  date? 

Q.  The  best  you  can  do  for  us. 

A.  Oh,  I  will  say  February  15th,  1944. 

Q.  What  time  of  day  or  night  did  it  occur  ? 

A.  I  don't  remember. 

Q.  Would  it  be  in  the  daytime? 

A.  I  don't  remember. 

Q.  If  you  don't  remember  whether  it  was  in  the 
daytime,  do  you  recall  it  was  night? 

A.  It  would  have  to  be  one  of  the  two. 

Q.  And  you  don't  remember?  A.     Yes. 

Q.  And  you  were  in  an  automobile  at  the  time? 

A.  Yes. 

Q.  Who  was?  driving?  A.     He  was. 

Q.  Was  it  his  automobile?  A.     It  was. 

Q.  Where  were  you  going? 

A.  Down  a  street  in  Atlantic  City. 

Q.  I  understand  that,  but  your  destination? 

A.  No  destination. 

Q.  Where  had  you  been  ? 

A.  No  recollection  of  previous  activities. 
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Q.  How  come  the  subject  of  the  conversation  of 
your  brother's  National  Service  Life  Insurance 
policy  ? 

A.  I  can't  recall  why  it  was  brought  up.  It  was 
in  the  course  of  the  conversation. 

Q.  You  can't  recall  any  other  point  in  the  con- 
versation 1  A.     No. 

Q.  Are  you  interested  in  the  outcome  of  this 
particular  lawsuit  % 

A.  I  am  certainly  not  interested  in  the  outcome 
in  any  way.  You  can  underscore  that  if  you  wish. 

Mr.  Fonville :     I  have  no  further  questions.  [49] 

Redirect  Examination 
By  Mr.  Churchill : 

Q.  I  will  just  ask  you  a  couple  or  three  ques- 
tions, Mr.  Kendig,  in  order  to  simplify  maybe  a 
a  few^  of  the  statements  you  made.  In  regard  to  the 
residence  which  you  now  have  I  don't  know  whether 
Mr.  Seay  meant  domicile  or  residence.  A  residence 
means  where  you  hang  your  hat. 

A.  That  is  what  he  asked ;  he  asked  where  I  was 
now  residing. 

Q.     That  means  where  you  would  hang  your  hat? 

A.     That's  right. 

Q.  Domicile  means  something  else,  physically 
present  where  you  make  your  home,  but  you  are  just 
residing  at  the  place  you  stated  before  ? 

A.     That's  correct. 

Q.  Another  question,  in  regard  to  the  type  of 
insurance  which  you  had  or  your  brother  rather  had, 


Mary  Boone  Kendig,  and  U.  S.A,  73 

(Deposition  of  George  Kendig.) 

now,  we  veterans  call  it  flat  G.I.  insurance.   That  is 

what  you  were  receiving?  A.     Yes. 

Q.     The  common  name  of  the  G.I.  insurance "? 

A.  I  said  it  was  identical  to  that  type  of  insur- 
ance I  had. 

Q.     And  you  had  just  the  plain  G.I.  insurance? 

A.     That's  right.  [50] 

Q.  Now,  in  regard  to  this  when  you  were  talk- 
ing about  we  were  going  to  take  a  deposition  on 
your  affidavit  this  afternoon? 

A.  Yes,  sir.  In  the  first  place  I  don't  know  the 
connotation  of  depositions. 

Q.  A  deposition  is  what  we  are  doing  now,  just 
a  lot  of  questions  and  you  know  there  is  a  lot  more 
to  it  than  was  in  the  affidavit.  You  are  giving  your 
answers  on  direct  and  cross  examination  ? 

A.     I  realize  that  now. 

Q.  Did  you  have  the  impression  when  you  came 
down  here  that  you  were  just  supposed  to  memorize 
an  affidavit,  just  recite  it?  A.     No. 

Q.  You  knew  that  you  were  just  going  to  be 
asked  questions  regarding  your  brother? 

A.  I  think  I  asked  you  what  a  deposition  was 
and  you  furnished  the  information  it  was  to  de- 
termine my  character,  not  character,  no,  determine 
who  I  am  possibly,  I  think  you  said  that. 

Q.     That  is  part  of  the  deposition. 

A.  You  also  said  something  about  confirming 
that  I  made  that  deposition. 

Q.     The  statement? 

A.     Confirm  the  statements  in  the  deposition. 
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Q.  Just  to  see  if  you  remember  things  that  had 
been  [51]  said  by  your  brother  to  you? 

A.     No,  I  don't  think  you  said  that. 

Q.  Now,  in  regard  to  what  Mr.  Fonville  asked 
you  about  independent  recollection,  in  other  words, 
do  you  remember  what  your  brother  said  to  you'? 

Mr.  Seay:  Just  a  minute.  We  object  to  counsel 
going  l)ack  over  the  testimony  in  such  away  as  to 
put  the  words  in  the  witness's  mouth  as  to  what  he 
wants  him  to  testify.  We  think  that  is  a  conclusion 
and  suggestion  and  if  you  have  any  direct  questions 
I  won't  object  to  it. 

Mr.  Churchill:  I  was  trying  to  clarify  the  ques- 
tion; that  was  confusing  at  the  time.  He  was  using 
technical  words. 

Mr.  Seay:  You  can  ask  him  the  question  what 
his  independent  recollection  is." 

Mr.  Cunningham:  Just  a  minute.  We  object  to 
it  as  leading. 

The  Court:     You  what? 

Mr.  Cunningham:     I  say,  we  won't  insist  on  that. 

"A.  I  asked  you,  Mr.  Fonville,  what  the  defini- 
tion of  it  was. 

Q.  (By  Mr.  Churchill)  :  What  was  your  under- 
standing, independent  recollection,  about  ? 

A.  Independent  recollection,  I  believe  you  said 
was  without  the  aid  of  any  instrument,  refreshers 
or  any  [52]  form  of  instrument  that  would  recall 
the  subject  to  me.    Is  that  right? 

Mr.  Fonville:  You  are  quoting  one  of  my  ques- 
tions to  you? 


Mary  Boone  Kendig,  and  U.  S.A.  75 

(Deposition  of  George  Kendig.) 

A.  Yes,  and  I,  in  turn,  asked  yon  to  please  define 
independent  recollection,  and  that  yon  did. 

Q.  (By  Mr.  Chnrchill) :  Yon  can  remember 
what  your  brother  said  to  yon? 

Mr.  Seay:  Just  a  minute.  We  object  to  that  as 
leading. 

A.     Independent  recollection?   No. 

Q.  (By  Mr.  Churchill)  :  You  do  remember,  do 
yon  remember  just  about  what  your  brother  said 
to  you? 

Mr.  Seay:  We  object  to  that  as  going  back  over 
the  same  thing,  Mr.  Churchill,  and  a  conclusion. 

Mr.  Churchill:     That  is  enough  questions. 

Recross-Examination 
By  Mr.  Seay : 

Q.     I  have  just  another  question. 

A.     This  is  cross-exammation,  perhaps? 

Q.  Yes,  it  will  be  cross-examination.  You  have 
testified  in  response  to  Mr.  Fonville's  question  that 
you  made  an  affidavit  at  the  request  of  Patsy 
O'Rourke  Kendig? 

A.     Yes,  yes,  that's  correct.  [53] 

Q.  Did  she  make  that  request  in  person  or  talk- 
ing to  you  orally  or  did  she  write  you  fibout  it? 

A.     I  am  unable  to  say. 

Q.  You  don't  remember  the  circumstances  about 
it?  A.     That's  correct. 

Q.  But  you  do  remember  she  asked  you  to  make 
an  affidavit? 

A.     (Witness  nods  head.) 

Q.     Speak  out.  A.     Yes. 
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Mr.  Fonville :     He  can't  get  the  nod  of  your  head. 

Q.  (By  Mr.  Seay)  :  Mr.  Kendig,  who  actually 
prepared  this  affidavit  you  refer  to? 

A.  I  don't  recall  the  man's  name,  the  officer's 
name. 

Q.  Was  it  typewritten  when  handed  to  you?  Do 
you  remember  that? 

A,  Well,  I  remember  making  the  statements  on 
the  affidavit  and  they  were  verbal,  to  a  yeoman. 

Q.  The  point  is  you  didn't  write  it  out  in  long- 
hand yourself?  A.     No,  no,  I  didn't,  no. 

Q.  And  you  have  always,  in  response  to  Mr. 
Fonville 's  questions,  stated  you  were  riding  in  an 
automobile  and  you  remember  your  brother  was 
driving  and  you  remember  nothing  of  the  event 
leading  up  to  this  conversation.  I  will  ask  you 
whether  or  not  you  recall  anything  [5.4]  subse- 
quent to  the  conversation  as  to  where  you  went 
or  anything  pertaining  to  that  activity  with  your 
brother  ? 

A.  Well,  he  asked  me  specifically  where  I  was, 
where  I  was  going,  and  I  can't  remember  that. 
I  can  remember  while  visiting  him  I  went  to  his 
house  and  we  went  to  dinner  somewhere  and  came 
back  to  his  house  and  we  drove  on  the  Atlantic 
City  streets  during  that  time  and  we  drove  in  his 
automobile  and  he  drove  the  automobile. 

Q.     And  that  is  all  you  remember  about  it? 

A.     Yes. 

Q.  You  only  stayed  a  day  on  the  visit  down 
there  with  your  brother,  I  believe  you  said? 

A.     24  hours. 
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Q.  Are  there  any  other  persons  yon  have  talked 
to  abont A.     Yes,  my  wife. 

Q.     Is  that  all? 

A.  The  person  who  took  the  affidavit,  Mr. 
Chnrchill,  Mr.  Fonville,  Mr.  Seay,  and  yonr  name, 
we  are  discussing  it  now. 

Q.  Of  course,  when  you  talked  to  Mr.  Fonville 
and  Mr.  Seay  and  Mr.  McCreight  you  never  saw 
us  before  we  walked  in  this  door  taking  the  depo- 
sition ? 

A.     No,  but  we  discused  it  now. 

Q.  YoTi  have  never  discussed  it  with  us  previ- 
ously?    [55]  A.     No. 

Q.  And  the  only  persons  you  recall  discussing 
the  affidavit  with  before  this  deposition  hearing 
was  your  wife  and  the  officer  that  took  the  affidavit, 
and  Mr.  Churchill  ? 

A.  And  one  other.  I  don't  remember  his  name. 
He  was  a  Chaplain  on  the  base. 

Q.     He  was  what?  A.     The  Chaplain. 

Q.     How  did  you  happen  to  talk  to  him  about  it  ? 

A.     I  don't  remember  the  incidents  that  preceded. 

Q.  AVere  you  doing  it  for  advice  or  something 
like  that  about  whether  you  should  make  such  an 
affidavit?  A.     No,  I  didn't. 

Q.  You  don't  remember  why  you  happened  to 
talk  to  him?  A.     No. 

Q.     Was  it  before  or  after?  A.     Before. 

Q.     Before  you  made  the  affidavit? 

A.     Yes. 

Mr.  Seay:     That's  all. 
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Mr.  Fonville:     That's  all. 
Mr.  Churchill:     That's  all. 

(Signed)   GEORGE  KENDIG.     [56] 

Subscribed  and  sworn  to  before  me  by  the  said 
witness,  George  Kendig  on  this  the  29  day  of  Sep- 
tember, A.  D.  1947. 

[Seal]   (Signed)  L.  W.  McCREIGHT. 
Notary  Public  in  and  for  Dallas  County,  Texas." 

The  Court:  We  will  suspend  until  two  o'clock. 
Keep  in  mind  the  Court's  admonition. 

(Thereupon    a    recess   was    taken    at    12:00 
o'clock  noon). 

2:00  o'clock  P.M. 
(All    parties,    as    heretofore    noted    by    the 
Clerk's  record  being  present,  the  trial  resumed 
as  follows:) 

The  Court:     Call  your  next  witness. 

Mr.  Cunningham:  If  the  Court  please,  before 
we  get  too  far  away  from  a  point  that  occurred  to 
me  during  the  lunch  hour,  may  I  be  permitted  to 
ask  one  or  two  questions  of  Mrs.  Kendig? 

The  Court:     Yes. 

Mr.  Cunningham:  It  is  something  I  really  over- 
looked, and  I  apologize  for  it,  but  I  would  like  to 
ask  one  or  two  questions  of  Mrs.  Kendig  before 
I  get  too  far. 

Mr.  Linton :     You  mean  the  plaintiff  ? 

Mr.  Cunningham:     Yes,  the  plaintiff.     [57] 
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resumed  the  \Yitness  stand  and  testified  further  as 
follows: 

Cross-Examination 
Mr.  Cunningham: 

Q.  Mrs.  Kendig,  on  your  examination  and  the 
testimony  you  gave  before  the  lunch  hour,  you 
stated,  I  believe,  that  you  had  a  conversation  with 
your  husband  at  a  time  when  he  told  you  that  the 
insurance  had  been  changed,  or  things  had  been 
taken  care  of?  A.     Yes. 

Q.     Words  to  that  effect?  A.     Yes. 

Q.  Do  you  recall  where  that  conversation  might 
have  been  had? 

A.  Well,  I  said  before  I  thought  it  was  in 
February — wait — January,  but  on  reconsidering,  it 
was  around  in  the  middle  part  of  February  and  at 
that  time  it  was  made  in  the  presence  of  a  friend 
who  also 

Q.  Afterwards,  however,  say,  in  the  month  of 
March,  1945,  you  wrote  to  the  Department,  the 
Insurance  Department  at  Washington,  didn't  you, 
the  Bureau  of  Naval  Personnel? 

A.     I  beg  your  pardon? 

Q.     Concerning  this  subject? 

A.     When  was  that?  [58] 

Q.  That  was  about  March,  say,  March — well, 
say  the  20th  of  March,  1945. 

A.  I  had  a  great  deal  of  correspondence  with  the 
Department,  and  I  believe  it  was  ai'ound  in  that 
time. 

Q.     Do  you  recall  writing  to  the  Bui'eau  of  Naval 
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Personnel  about  the  same  subject  on  the  probability 
of  the   insurance  having  been  changed  as   to   the 
beneficiary  named*?  A.     Yes,  I  do. 

Q.  And  at  the  time  you  wrote  to  the  Department, 
it  was  after,  of  course,  you  had  had  the  conversa- 
tion with  your  husband  *?  A.     Yes. 

Q.  So  that  you  recall — first,  may  I  show  you  an 
instrument,  please,  and  ask  you  whether  or  not 
this  is  in  your  handwriting? 

A.     Yes,  that  is  in  my  handwriting. 

Q.     That  is  in  your  handwriting?  A.     Yes. 

Q.     And  that  is  dated  February 

A.     28th. 

Q.     28th,   1944?  A.     Yes. 

Q.  But  that  should  have  been  February  28th, 
1945,   shouldn't  it?  A.     Yes,   it  should  have. 

Q.  Now,  at  that  time,  when  you  wrote  this  letter 
to  the  Bureau  of  Naval  Personnel,  you  didn't  at 
that  time  advise  them  that  you  had  had  a  conversa- 
tion with  your  husband  to  the  effect  that  the  bene- 
ficiary had  been  changed,  had  you? 

A.     No,  I  don't  believe  I  advised  them  of  tliat. 

Q.  In  writing  to  the  Bureau  of  Naval  Personnel 
on  February  28th,  1945,  you  stated  that  your  in- 
formation   T'  '^^^ 

Mr.  Divelbess:     Do  you  offer  that  in  evidence? 

Mr.    Cunningham:     as    to    any   change    had 

come   from   George   Kendig,   the   brother   of   youi- 
husband,  didn't  you? 

A.  Well,  I  don't  remember  just  what  I  wrote  to 
them,  but  the  information  that  George  knew  about 
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it  came  to  me — didn't  come  directly  from  George, 
but  that  is  what  I  was  informing  them  in  trying  to 
back  up  my  statement  that  T  believe  the   change 
had  been  made. 

Mr.   Cunningham:     Well,  let  me  show  you  this 
instrument  again  and  just  read  it  or  familiarize 
yourself  with  it,  please,  Mrs.  Kendig.     It  is  very 
short,  (handing  document  to  the  witness). 
(The  witness  reads  the  document.) 

Mr.  Divelbess:  Your  Honor,  I  might  suggest 
that  the  letter  be  first  offered  in  evidence  and  he 
can  examine  her  concerning  it. 

The  Court :  All  right,  better  have  it  marked,  Mr. 
Cunningham.  [60] 

Mr.  Cunningham:    Yes,  I  think  that  is  right. 

The  Witness :    Well 

Mr.  Cunningham :  Just  wait  a  minute,  the  Court 
wants  me  to  ask  you  another  question. 

A.     All  right. 

Mr.  Cunningham:  Since  this  is  a  part  of  the 
official  file  we  will  ask  permission  that  it  be  photo- 
stated and  a  photostatic  copy  be  substituted  if  it  is 
agreeable  with  counsel  in  the  case. 

Mr.  Linton:    All  right. 

The  Court:     All  right. 

Mr.  Cunningham :  May  this  be  marked  then,  if 
the  Court  please,  as  a  part  of  Defendant  Mary 
Kendig 's  cross-examination? 

(Thereupon  the  document  was  marked  as 
Defendant  Kendig 's  Exhibit  A  for  identifica- 
tion.) 
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Mr.  Cunningham:     Well,  I  will  offer  it  in  evi- 
dence. 

Mr.  Divelbess:     No  objection. 

(The   document  was  marked   as   Defendant 
Kendig 's  Exhibit  A  in  evidence.) 
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Q.  (By  Mr.  Cunningham)  :  Now,  I  show  you 
Defendants'  Exhibit  No.  A,  Mrs.  Kendig,  and  ask 
you  again,  at  the  time  of  writing — this  is  a  letter 
from  you  to  the  Bureau  of  Naval  Personnel  at 
Washington,  D.   C,  is  it  not?  A.     Yes.  [61] 

Q.     And  it  is  dated  February  28th,  1944? 

A.     It  should  have  been   '45. 

Q.     But  that  should  have  been A.     '45. 

Q.     '45. 

A.     Because  I  didn't  find  out  about  it  until  '45. 

Q.  Now,  at  that  time  when  you  wrote  to  the 
Government  you  didn't  have — you  didn't  recall 
having  had  that  conversation  with  your  husband, 
to  the  effect  that  the  beneficiary  in  his  life  insurance 
policy  had  been  changed  to  you? 

A.  Had  been  changed.  Well,  I  hadn't  gotten 
direct  information  from  George — I  mean  I — he  had 
not  been  as  definite.  I  mean,  he  just  kept  repeating 
definitely  that  Wiley  said  he  had  changed  it,  and 
at  this  time  I  was  not  sure  he  had  made  such  a 
definite  statement,  but  I  am  positive  that  my  hus- 
band told  him  that  he  had  changed  it. 

Q.     Then A.     He  didn't  tell  me 

Q.  At  this  time  you  told  the  Department  that 
you  were  told  by  your  husband's  brother  that  he 
had  made  you  the  beneficiary  to  his  Government 
insui'ance  policy?  A.     Yes. 

Mr.  Cunningham :  That  is  all,  and  may  I  I'ead 
the  letter  as  a  part  of  the  cross-examination,  if  the 
Court  [62]  please? 

The  Court:     Yes. 
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(Thereupon  Defendant's  Exhibit  A  in  evi- 
dence was  read  to  the  jury  by  Mr.  Cunning- 
ham.) 

Mr.  Linton:    Are  you  through,  Mr.  Cunningham. 

Mr.  Cunningham:    Just  excuse  me  a  minute. 

Q.  Mrs.  Kendig,  was  that  the  time  when  you 
were  referring  to  in  this  Defendants'  Exhibit  A  as 
having  seen  the  report,  is  that  when  you  saw  the 
confidential  report  that  you  spoke  of  this  morning? 

A.  I  don't  quite  understand.  Would  you  repeat 
that  question,  please,  when  I  saw — yes. 

Q.     "P.S."  A.     Oh,  yes,  I  know  now. 

Q.     You  know  now*? 

A.  Yes,  that  was  the  time  I  saw  the  confidential 
report. 

Q.     That  VA^ns  the  time  1 

A.  That  was  the  only  time,  until  Representa- 
tive Harless  got  the  form  for  us  and  I  identified  it 
as  being  the  same  one  that  I  had  seen  at  the  base. 

Q.  But  that  was  the  time  when  you  saw  that 
file  which  you  testified  to  as  being  the  confidential 
report  this  morning? 

A.     Yes.    May  I  make  a  statement,  please? 

Q.     Yes.  [63] 

A.  At  the  time  that  I  said  this  possibly  was  in 
the  Naval  Personnel  files,  I  wasn't  aware  of  the 
fact  that  George  Kendig  had  said  that  he  had  sent 
it  in  to  the  Veterans  Administration. 

Q.  Wei],  Mrs.  Kendig,  as  you  say,  at  the  time 
you  were  not  aware.  You  made  an  affidavit  and  sent 
it   in   to   the   Department,   didn't   you,    w^hen   you 
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claimed  this  insurance,  or  made  a  claim  for  it,  didn't 
you  make  an  affidavit  and  send  it  in? 

A.     I  don't  recall.  I  sent  in  my  application  for  it. 

Q.  Well,  that  is — all  right,  you  made  an  applica- 
tion for  this  insurance?  A.     Yes. 

Q.  And  set  forth  such  facts  as  you  had  for  the 
purpose  of  supporting  your  claim?  A.     Yes. 

Q.  And  at  that  time  you  didn't  make  in  that 
affidavit  or  that  claim  any  statement  tluit  you  had 
had  such  a  conversation  with  your  husband,  did 
you? 

A.  I  thought  I  did  because  I  have  other  testi- 
mony here. 

Q.  Do  you  have  a  copy  of  that — is  it  conceded 
that  she  didn't  make  that  statement? 

A.     I  don't  believe  I  made  an  affidavit. 

Mr.  Cunningham:  Will  you  let  me  have  a  copy 
of  it,  or  will  you  concede  that  she  made  that  state- 
ment? Is  [64]  this  a  copy  of  it?  All  I  want  to  do 
is  let  her  look  at  it. 

Mr.  Linton:  It  is  perfectly  all  right  (handing 
document  to  attorney). 

Mr.  Cunningham:  Counsel  have  furnished  me 
with  a  carbon  copy  of  an  affidavit  that  they  say  I 
might  use  merely  for  the  purpose  of  getting  an 
answer  to  this  question. 

Q.  Do  you  recall  you  made  an  affidavit,  of  which 
this  seems  to  be  a  copy,  Mrs.  Kendig? 

A,     Yes,  I  made  this  affidavit. 

Q.     Do  you  recall  wlien  it  was  made? 

A.  Well,  it  was  made  after  I  started  receiving- 
counsel. 
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Q.     Some  time  in  October,  1945,  would  it  be  I 

A.     Yes. 

Q.  At  least,  it  was  in  the  month  of  O-ctober, 
1945?  A.     Yes. 

Q.  And  after  examination  of  that  would  you 
now  say  you  made  any  showing  or  statement  that 
you  had  had  the  conversation  wdth  your  husband 
that  the  beneficiary  in  the  insurance  had  been 
changed?  A.     Yes,  it  was  at  this  time. 

Q.  But  you  made  no  such  statement  at  that  time 
in  your  affidavit,  did  you;  you  made  no  such  state- 
ment that  you  had  had  a  conversation  with  your 
husband,  [65]  Wiley  Kendig? 

A.  Let  me  read  that  just  a  moment,  please  (look- 
ing over  document).  He  stated  to  me,  as  his  wife — 
that  is  my  affidavit — that  he  made  the  beneficiary  to 
me  as  his  wife,  and  my  friend  was  there  at  the  time, 
Mrs.  Tommie  Ruth  Faulkner.  That  is  my  affidavit 
that  he  made  that,  telling — where  he  said — I  mean 
we  had  this  conversation  in  the  presence  of  a 
witness. 

Mr.  Cunningham:  All  right,  that  is  all,  if  the 
Court  please. 

Redirect  Examination 
By  Mr.  Linton: 

Q.  Mrs.  Kendig,  in  other  words,  what  you  were 
referring  to  there  when  you  were  talking  to  Mr. 
Cunningham  is  this  second  paragraph? 

A.     Yes. 

Q.  Where  you  state:  "That  the  said  J.G.  Grade 
Wiley  Sorrell  Kendig,  during  his  lifetime  and  in 
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the  presence  of  Tonnnie  Ruth  Faulkner,  stated  that 
he  had  changed  the  beneficiary  in  his  National  Life 
Insurance  Policy  to  me  as  his  wife?" 

A.     Yes,  that  is  right. 

Q.     That  is  the  statement  you  are  referring  to  ? 

A.     Yes. 

Q.  In  other  words,  you  had  told  them  then  that 
you  [_QQ^  had  had  a  conversation  with  your  husband 
before  his  death  ? 

A.     I  did  in  that  affidavit. 

Q.  Now,  I  show  you  here  a  photostatic  copy  of 
an  affidavit  and  ask  you  if  you  can  identify  that 
signature,  if  you  know  anything  about  that  affi- 
davit? A.     Yes,  I  have  seen  the  affidavit. 

Q.  And  do  you  know  approximately  when  the 
affidavit  was  made?  A.     In  September,  1945. 

Q.  In  September,  1945,  and  whose  affidavit  is 
that?  A.     This  is  George  Kendig 's  affidavit. 

Q.  Then  that  was  after  your  letter  of  February, 
1945,  to  the  Naval  Personnel?  A.     Yes, 

Q.  And  was  that  affidavit  made  at  your  request, 
or  how  did  you  happen  to  come  into  possession  of 
the  original  of  that  photostatic  copy? 

A.  I  wrote  a  letter  to  my  brother-in-law  and 
asked  him  if  he  could  make  an  affidavit  on  what  he 
was  claiming  was  my  husband's  statement  on  that. 

Q.  And  do  you  know  where  the  original  of  that 
affidavit  is,  the  photostatic  copy  of  which  you  have 
in  your  hand? 

A.     It  is  in  the  file,  isn't  it? 

Q.     In  what  file?  You  mean  the  Government  fde? 

A.     Government  file. 
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Q.  In  other  words,  you  don't  have  it  in  your 
possession?  A.     I  have  not, 

Q.  That,  I  believe,  was  sent  in  to  the  Govern- 
ment along  with  your  claim  for  benefit "? 

A.     Yes. 

Mr.  Linton:  May  this  be  marked  for  identi- 
fication 1 

(The   document   was   marked   as   Plaintiff's 
Exhibit  2  for  identification.) 

Mr.  Linton:  We  offer  this  in  evidence,  your 
Honor,  to  show  that  the  affidavit  was  not 

Mr.  McAlister:     May  we  see  it? 

Mr.  Linton:  Certainly.  I  think  you  have  the 
original  there. 

Mr.  Cunningham:  V/e  object  on  the  ground  it  is 
purely  hearsay  and  it  is  covered  by  some  things  in 
that  deposition  read  this  morning,  being  an  affidavit 
made  by  George  Kendig  while  he  was  in  the  hospital 
in  San  Francisco,  if  1  recall,  and  refers  only  to  a 
conclusion  of  the  witness  according  to  the  statement 
contained 


Mr.  Linton:  Your  Honor,  my  purpose  in  offer- 
ing this  affidavit  is  to  show  that  the  plaintiff,  at 
the  time  of  writing  the  letter  of  February,  1945, 
did  not  at  that  time  have  definite  knowledge,  and 
it  was  not  until  September,  1945,  that  she  knew  of 
the  statements  [68]  of  her  brother-in-law  regarding 
the  change  of  beneficiary. 

The  Court:     All  right,  it  may  be  received. 

(The   document  was   received  as   Plaintiff's 
Exhibit  2  in  evidence.) 
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PLAINTIFF'S  EXHIBIT  No.  2 

AFFIDAVIT 

State  of  California, 

County  of  San  Francisco — ss. 

George  Kendig,  being  duly  sworn,  deposes  and 
says  : 

That  I  am  a  Lieutenant  (j.g.),  U.S.  Naval  Re- 
serve, presently  stationed  at  the  U.S.  Naval  Hos- 
pital, Treasure  Island,  San  Francisco. 

That  I  am  submitting  this  affidavit  in  support 
of  a  claim  for  insurance  filed  by  my  sister-in-law, 
Patricia  O'Rourke  Kendig,  widow  of  my  late 
brother,  Lieutenant   (j.g.)   Wiley  SoRelle  Kendig. 

That  on  or  about  March  18,  1944,  at  Atlantic 
City,  New  Jersey,  I  had  a  conversation  with  my 
brother,  who  was  stationed  at  said  city  as  a  United 
States  Naval  Pilot,  in  which  he  stated  that  he  had 
sent  in  a  form  to  the  United  States  Veterans' 
Bureau  requesting  said  bureau  to  change  the  bene- 
ficiary on  his  ten-thousand  (10,000.)  dollar  National 
Service  Life  Insurance  Policy  from  my  mother, 
Mary  SoRelle  Kendig,  to  his  wife,  Patricia 
O'Rourke  Kendig. 

That  on  March  24,  1944,  my  brother  was  killed 
in  a  plane  accident  and  since  that  time  my  mother 
has  been  receiving  payments  under  the  above  named 
insurance  policy. 

That  on  or  about  September  1,  1945,  payments 
on  said  policy  were  stopped  because  of  a  conflict 
between  my  mother  and  my  sister-in-law. 


94  Patsy  O'^Rourke  Kendig,  vs. 

(Testimony  of  Patricial  O'Rourke  Kendig.) 

That  I  am  submitting  this  affidavit  only  to  carry 
out  the  wishes  expressed  to  me  by  my  late  brother. 

/s/  GEORGE  KENDIG. 
[Seal] 

State  of  California, 

County  of  San  Francisco — ss. 

On  this  28th  day  of  September,  1945,  before  me, 
James  C.  Healey,  the  undersigned  officer,  person- 
ally appeared  George  Kendig,  known  to  me  (or  sat- 
isfactorily proven)  to  be  serving  in  or  with  the 
armed  forces  of  the  United  States  and  to  be  the 
person  whose  name  is  subscribed  to  the  within 
instrument  and  acknowledged  that  he  executed  the 
same.  And  the  undersigned  does  further  state  that 
he  is  at  the  date  of  this  certificate  a  commissioned 
officer  of  the  rank  stated  below  and  is  in  the  active 
service  of  the  armed  forces  of  the  United  States. 
/s/  JAMES  C.  HEALEY, 

Lieut,  D(L),  USNR,  328770, 
Legal  Assistance  Officer. 

[Endorsed]:     Filed  Oct.  28,  1947. 

Mr.  Linton:  I'd  like  to  read  this  to  the  jury  as 
a  part  of  the  plaintiff's  examination. 

(Thereupon  Plaintiff's  Exhibit  2  in  evidence 
was  read  to  the  jury.) 

Mr.  Linton:  At  this  time,  your  Honor,  I'd  like 
to  make  a  demand  on  the  defendant,  the  United 
States  Government,  to  produce  a  photostatic  copy 
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of  the  confidential  report  which  has  been  testified 
to  that  was  in  the  files  of  the  Commanding  Officer 
Vorse,  which  the  plaintiff  testified  she  talked  to 
a  day  or  so  after  the  death  of  her  husband.  I 
believe  that  is  on  file.  We  have  no  cojjies  of  it,  but 
the  United  States  Attorney  has  a  photostat  of  it 
and  I  w^ould  like  to  make  demand  for  the  produc- 
tion of  that  copy  to  use  and  mark  it  in  evidence. 

Mr.  Cunningham:  May  it  please  the  (  ourt,  we 
have  no  photostatic  copy  of  a  document  that  pur- 
ports to  be  the  confidential  report  that  was — that 
is  in  my  file.  It  is  not  a  jDart  of  the  usual  record 
in  Veterans'  cases,  I  am  informed  by  Mr.  Gross 
that  veterans'  information,  any  information  they 
obtain  from  another  [69]  division,  particularly  the 
Army  and  Navy,  and  it  cannot  be  revealed  by  them. 

The  Court:  Well,  Mr.  Harless  sent  this  witness 
a  copy  of  it,  why  couldn't  it  be  revealed'? 

Mr.  Cunningham:  Probably  the  Army  itself 
could  be  made  to  furnish  a  copy. 

The  Court:  Oh,  well,  you  can  read  that  irito  the 
record. 

Mr.  Cunningham:  This  is  not  the  original  and 
we  have  no  way  of  knowing  that  it  is,  although 
there  might  be  some  way  of  identifying  it,  and 
Mr.  Gross  would  like  to  know  if  it  is  an  order 
directing  him  to  produce  it,  as  it  is  in  his  custody 
actually  temporarily. 

The  Court:  Yes,  you  can  read  it  into  the  record 
and  give  it  back  to  Mr.  Gross. 

Mr.  Linton:     We  will  have  this  marked.     Your 


96  Patsy  0"Rourke  Kendig,  vs. 

(Testimony  of  Patricial  O'Rourke  Kendig.) 
Honor,  if  counsel  wishes  this  in  his  file,  we  will 
read  the  information  in  so  he  can  have  it  back  in 
his  file,  is  that  the  idea? 

The  Court:  Yes,  that  is  the  idea.  If  it  is  not 
supposed  to  he  divulged,  you  had  better  leave  those 
records  at  home  and  not  bring  them  into  Court. 

Mr.  Linton :  I  would  like  to  have  it  marked  for 
identification.     That  won't  hurt  this  file? 

The  Court:     No,  that  won't  hurt  it. 

Mr.  Cunningham:  Personally,  you  can  put  it 
in  the  [70]  file  and  withdraw  it  later. 

(The   document   was   marked   as   Plaintiff's 
Exhibit  3  for  identification.) 

Q.  (By  Mr.  Linton)  :  I  will  show  you  Plain- 
tiff's 3  for  identification  and  ask  you  if  j^ou  can 
recognize  the  signature  thereon? 

A.     Yes,  it  is  the  signature  of  my  husband. 

Q.  And  I  will  ask  you  if  you  have  ever  seen 
the  original  of  that  document,  if  there  is  anything 
about  that  that  will  identify  to  you  the  original 
document  of  which  this  is  purported  to  be  a  photo- 
static cop3"  at  this  time?  A.     Yes,  this  is 

Q.     Talk  louder  so  the  jury  can  hear  you. 

A.  This  is  the  photostatic  copy  of  the  original 
that  was  in  the  Bureau  of  Naval  Personnel  file, 
and  it  is  also  the  one  that  was  in  the — this  file  was 
the  one  that  was  with  Commander  Vorse,  my  hus- 
band's commanding  officer  in  Atlantic  City,  when  I 
looked  at  it.  It  was  just  a  paper  he  showed  me 
when   I   asked  him   if  the   Government   insurance 
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was  complete,  the  records  were  complete,  and  this 

is  the  one  he  showed  me. 

Q.  Is  that  instrument  dated — do  you  see  any 
date  on  that  that  would  indicate  when  it  was  filled 
out?  A.     February  5th,  1944. 

Q.  That  is  dated  at  the  upper  right  hand  corner 
of  [71]  the  first  sheet? 

A.     Yes,  July,  '44  or  '45. 

Q.     '44,  that  was  right,  wasn't  it? 

A.     Yes,  '44. 

Q.  I  will  ask  you  to  read  the  remaining  part 
of  Sheet  1,  beginning  with  the  words,  "I  hold  the 
following  insurance  policies:  Answer:  The  name 
of  Company:  Government;  amount,  $10,000;  Bene- 
ficiary, Wife;  Location  of  Policy:  Phoenix,  Ari- 
zona, with  Mrs.  Mary  Kendig." 

Mr.  Linton:     No  further  questions. 
(The  witness  was  excused.) 

Mr.  Linton:     Mr.  Palmer. 


RALPH  E.  PALMER 

was  called  as  a  witness  on  behalf  of  the  plaintiff, 
and,  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Linton: 
Q.     Will  you  state  your  name  to  the  jury,  please? 
A.     Ralph  E.  Palmer. 
Q.     What  is  your  residence? 
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A.     95  Yv^est  Cypress,  Phoenix. 

Q.     How  long  have  yon  lived  in  Phoenix? 

A.     Off  and  on  since  1925. 

Q.  Have  you  at  any  time  been  employed  by  the 
Veterans  Administration  in  the  Insurance  Division  ? 

A.     I  have. 

Q.     And  when  and  where  was  that  employment? 

A.  I  was  sworn  in  in  Washington  the  19th  of 
March,  1946,  and  left  the  employment  about  the  1st 
of  May  this  year. 

Q.     May,  1947?  A.     Eight. 

Q.  Now,  while  you  were  associated — what  was 
the  full  name  of  the  department  you  were  in,  I  may 
be  misquoting  names? 

A.     I  was  Insurance  Officer  for  this  local  office. 

Q.     Of  the  Veterans  Administration? 

A.     Right. 

Q.  And  as  Insurance  Officer,  do  you  know  any- 
thing about  the  National  Service  Life  Insurance 
Policies?  A.     Yes,  sir. 

Q.  I  believe  you  have  been  in  the  insurance  busi- 
ness before  you  went  into  the  Service  ? 

A.     Sin<?e  1920. 

Q.  How  long  were  you  in  Washington,  D.  C, 
when  you  first  went  with  the  Insurance  Division  ? 

A.     Four  weeks. 

Q.  And  were  you  working  there— did  you  have 
an  official  capacity  there,  or  what  was  your  purpose 
in  [73]  being  in  Washington  at  that  time  ? 

A.  We  went  back  there  for  school  instruction, 
which  lasted  about  two  weeks,  and  then  the  remain- 
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ing  two  weeks  we  were  around  the  various  depart- 
ments acquainting  ourselves  with  the  routine. 

Q.  During  your  time  there  in  Washington,  did 
you  have  any  occasion  to  observe  the  condition  of 
the  files  and  the  records  of  the  various  policyholders 
of  this  National  Service  Life  Insurance*? 

Mr.  McAlister:  Just  a  minute.  I  object  to  that 
as  it  has  no  particular  bearing  on  the  case  here,  no 
showing  that  any  change  of  beneficiary  had  ever 
reached  Washing-ton  as  the  rest  of  them  did.  I  don't 
see  that  there  is  any  materiality  to  the  testimony  of 
Mr.  Palmer  here  at  all. 

Mr.  Linton:  Your  Honor,  it  is  our  contention 
that  the  evidence  shows  that  such  change  was  sent 
in,  and  our  intention,  honestly,  in  producing  this 
witness,  is  to  show  that  some  state  of  confusion 
existed  in  Washington. 

The  Court:     It  always  exists  in  Washington. 

Mr.  Linton:  To  cherk  some  eigjiteeii  million 
policyholders  overnight. 

The  Court:     I  do  not  think  it  is  proper. 

Mr.  Linton:     No   further  questions. 

Mr.  McAlister:     You  do  not  think  it  is  proper? 

The  Court:     Yes. 

Mr.  Linton:  The  plaintiff  rests,  if  your  Honor 
please. 

(The  witness  was  excused). 

The  Court :  Well,  I  will  have  to  hear  some  argu- 
ments of  counsel.  I  think  I  will  excuse  you  until 
ten  in  the  morning,  and  we  may  dispose  of  this  case 
in  that  time  without  your  intervention,  so  keep  in 
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mind  the  admonition  I  gave  you  and  be  in  court  at 
ten. 

(Thereupon  the  jury  was  excused). 

Mr.  Cunningham:  Your  Honor  please,  may  I 
proceed  to  make  a  motion  ? 

The  Court:     Yes. 

Mr.  Cunningham:  We  believe  it  to  be  relevant 
at  this  time.  I  have  a  memorandum  brief  which  I 
would  like  to  give  to  the  Court  and  to  counsel  at 
the  time  I  am  making  my  argument,  and  it  will 
proba])]}'  allow  u\e  to  be  a  little  bit  more  brief  in  my 
argument. 

If  the  Court  please,  in  this  matter  I  have  rather 
concluded  that  as  to  the  motion  to  strike  portions 
in  that  deposition  because  it,  in  and  of  itself,  defeats 
itself,  and  for  the  further  reason  that  testimony  put 
on  in  the  case  might  better  be  considered  from  the 
standpoint  of  two  objections;  one,  that  it  is  purely 
and  wholly  hearsay,  and  second,  that  it  could  not 
be  other  than  a  conclusion  of  George — the  deponent, 
and  [75]  even  a  conclusion,  if  stated  in  that  manner 
by  Wiley,  the  deceased,  the  assured. 

In  this  case  we  have  a  few  words,  a  very  few 
words,  and  amplified,  it  is  true,  throughout  that  de- 
position, upon  an  assumption,  or  because  of  other 
things  that  are  identified  in  the  manner  of  testi- 
mony— irritator,  prompting  other  things,  many  of 
which  was,  in  its  final  analysis:  "I  am  making  this 
deposition  on  an  affidavit  and  l^ecause  of  the  affida- 
vit and  as  a  result  of  the  affidavit,"  but  as  to  this 
objection  on  hearsay  and  as  to  the  objection  of  it 
being  a  conclusion,  I  think  we  have  fully  set  out  in 
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this  brief  that  the  hearsay  character  of  this  testi- 
mony makes  it  wholly  inadmissible,  for  the  reason 
that  ill  tlie  event  the  words  "I  sent,''  o-  "He  said 
he  had  sent  in  a  form,"  that  is  far  short  of  being 
evidence  to  the  effect  that  he  had  made  the  change 
of  beneficiary.  All  of  the  conclusions,  all  of  tiie  re- 
sults, flow  from  that,  even  given  the  word  "form" 
a  presupposition  that  that  was  sent.  Of  course,  the 
requirements  under  the  Act  are,  first,  that  it  shall 
be  in  writing  and  shall  be  signed  and  shall  be  di- 
rected or  sent  to  the  War  Veterans  Bureau,  and 
that  it  shall  contain  information  sufficient  to  iden- 
tify the  person  asking  that  the  change  be  made,  but 
there  is  no  evidence  in  here  any  place  that  would 
support  that,  and  of  course,  there  can  be  no  judicial 
determination  on  that  [76]  unless  there  is  some  evi- 
dence on  which  the  Court  can  base  its  judgment,  so 
in  this  case  the  entire  testimony  as  given  is  purel}^ 
hearsay;  so  in  this  case  the  entire  testimony  as 
given  is  purely  hearsay.  Then,  if,  as  I  say,  there 
was  or  could  have  been  added  to  the  words  "had 
sent  in  a  form,"  and  in  some  place  in  the  deposition 
it  appeared  "for  the  purpose  of  changing  the  bene- 
ficiary from  the  mother  to  the  wife,"  if  that  could 
possibly  be  read  into  that  testimony,  then  that  part, 
of  course,  would  be  a  conclusion  on  the  part  of  the 
assured  himself. 

Now,  as  I  say,  we  have  rather  set  this  out  fully 
and  we  have  cited  the  authorities.  A  leading  case  is 
exactly  like  this,  on  all  fours,  which  is  Kingston 
versus  Hines,  and  it  is  cited  in  there,  if  the  Court 
please.    The  other  ease  is  one  on  all  fours,  that  is 
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the  case  of  Bradle}^  versus  United  States,  in  wliicli 
the  lower  court  felt  that  this  evidence,  similiar  to 
this,  where  this  same  confidential  report  was  ad- 
mitted to  be  in  dispute  would  support  the  intention, 
and  the  Court  found  in  the  trial  that  there  was 
something  there  to  permit  the  change  being  made, 
and  upon  goirig:  to  the  Circuit  Court  it  was  analyzed 
in  detail,  and  they  had  to  reverse  thc.t  and  send  it 
back. 

Now,  I  am  willing  to  submit  this  on  the  analysis 
of  these  facts  as  have  been  shown  in  this  brief  with- 
out [77]  taking  a  great  deal  of  time  of  the  Court. 
If,  liowrver,  we  see  fit  to  make  any  answer  to  coun- 
sel's argument,  why,  I  should  like  the  permission  to 
do  that. 

The  Court:     Very  well. 

(Thereupon  further  argument  between  coun- 
sel). 

Mr.  McAlister:  I  would  like  to  join  in  the 
motion  made  by  Mr.  Cunningham  on  the  matter  of 
hearsay  evidence,  and  I  would  rilso  like  to  further 
move  on  the  part  of  the  Government  that  the  case 
be  dismissed  on  the  ground  that  even  admitting  the 
hearsay  evidence,  there  has  not  been  sufficient  evi- 
dence introduced  to  state  a  cause  of  action  in  the 
complaint  for  the  relief  sought. 

(Further  argument  between  counsel). 

The  Court :  All  right,  I  will  read  your  cases  and 
rule  on  it  in  the  morning. 

(Thereupon    a    recess    w^as    taken    at    3:15 
o'clock,  p.m.)     [78] 
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10:00  o'clock,  A.M.,  October  29,  1947. 

All  parties,  as  heretofore  noted  by  the  Clerk's 
record  being  present,  including  the  jury,  the  trial 
proceeded  as  follows: 

Mr.  Cunningham:  If  the  Court  please,  for  the 
purpose  of  the  record,  may  I  be  permitted  to  en- 
large the  motion  I  made  yesterday  that  the  action 
be  dismissed  so  as  to  include  that  the  jury  be  in- 
structed  

The  Court :     Directed  to  return  a  verdict  ? 

Mr.   Cunningham :     Yes. 

The  Court:  All  right.  I  think  the  motion  should 
be  granted.  I  don't  think  the  plaintiff  has  made 
out  a  case,  so  if  you  will  prepare  the  verdict,  I  will 
appoint  Mr.  Goldwater  foreman  and  ask  him  to 
sign  it. 

(Thereupon  the  verdict  was  signed  by  the 
juror). 

The  Court:  All  right,  you  may  record  the  ver- 
dict. 

(Thereupon  the  trial  was  ended).  [79] 

I  hereby  certify  that  the  proceedings  had  upon 
the  trial  of  the  foregoing  cause  are  contained  fully 
and  accurately  in  the  shorthand  record  made  by  me 
thereof,  and  that  the  foregoing  79  typewritten  pages 
constitute  a  full,  true  and  accurate  transcript  of 
said  shoi'thand  record. 

,/s/  LOriS  L.  BILLAR, 
Official  Reporter. 

[Endorsed] :     Filed  March  30,  1948. 
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[Endorsed]:  No.  11927.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Patsy 
O'Rourke  Kendig,  Appellant,  vs.  Mary  Boone  Ken- 
dig,  and  United  States  of  America,  Appellee. 
Transcript  of  Record.  Upon  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  District  of 
Arizona. 

Filed    May  10,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11927 
PATSY   O'ROURKE  KENDIG, 


Appellant, 


vs. 


MARY  BOONE  KENDIG  and 
UNITED  STATES  OF  AMERICA, 

Appellees. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  AND  DES- 
IGNATION OF  RECORD  FOR  PRINTING 

Patsy  O'Rourke  Kendig,  the  appellant  in  the 
above-entitled  action,  pursuant  to  Subdivision  6  of 
Rule  19  of  the  Rules  of  the  above-named  Court, 
hereby  presents  the  following  statement  of  the 
points  on  which  she  intends  to  rely  on  this  appeal: 
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1.  That  the  Trial  Court  erred  in  refusing  to 
admit  the  testimony  of  Ralph  E.  Palmer  regarding 
the  condition  of  the  files  and  records  of  the  various 
policyholders  of  National  Service  Life  Insurance, 
for  the  reason  that  this  testimony  would  have 
shown  that  some  state  of  confusion  existed  in  the 
handling  of  Government  insurance  policies  and 
correspondence  and  that  on  occasions  forms  and 
correspondence  pertaining  thereto  were  lost  or  mis- 
filed. 

2.  That  the  Trial  Court  erred  in  granting  de- 
fendant's motion  to  direct  jury  to  return  a  verdict 
for  the  defendants,  for  the  reason  that  the  evidence 
offered  by  the  appellant  by  means  of  testimony, 
deposition  and  exhibits,  was  sufficient  to  require 
submitting  the  case  to  the  jury  on  the  question  of 
whether  or  not  Wiley  SoRelle  Kendig  had  sent  in 
to  the  Veterans'  Administration  a  change  of  bene- 
ficiary from  his  mother,  Mary  Boone  Kendig,  to 
his  mfe,  Patsy  O'Rourke  Kendig.  [82] 

This  appellant  hereby  designates  to  be  printed 
the  whole  of  the  record,  including  exhibits  and  Re- 
porter's Transcript,  forwarded  to  this  Court  by  the 
Clerk  of  the  United  States  District  Court,  except 
the  following  portions  of  said  record: 

Setting  case  for  trial,  at  page  14  of  Trans- 
cript of  Record 

Resetting  case  for  trial,  at  page  15  of  Trans- 
cript of  Record 

Resetting  case  for  trial,  at  page  16  of  Trans- 
cript of  Record 
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Verdict,  at  page  20  of  Transcript  of  Eecord 
Judgment,  at  page  22  of  Transcript  of  Re- 
cord 

Dated  this  7th  day  of  May,  1948. 

GUST,  ROSENFELD, 
DIVELBESS,  ROBINETTE 
&  LINTON. 
By  /s/  JAMES  C.  ENGDAHL, 

Attorneys  for  Appellant. 

Received  copy  of  the  foregoing  this  8th  day  of 
May,  1948. 

FRANK  E.  FLYNN, 

By  /s/  CHAS.  B.  McALISTER. 

Received  copy  of  the  foregoing  this  8th  day  of 
May,  1948. 

CUNNINGHAM,    CARSON, 
MESSINGER  &  CARSON, 

By  /s/  D.  EGGERT. 

[Endorsed] :     Filed  May  10,  1948. 
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IN  THE 


United  States 


Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


PATSY  O'ROURKE  KENDIG,  a  widow, 

Appellant, 


vs. 


MARY  BOONE  KENDIG,  a  widow,  and 
UNITED  STATES  OF  AMERICA, 

Appellees. 


No. 
11927 


Brief  of  Appellant 


In  this  brief,  the  parties  will  be  referred  to  by  their 
designations  in  the  District  Court,  viz:  Appellant  as 
plaintiff  and  appellees  as  defendants. 

References  to  the  printed  Transcript  of  Record  will 
be  indicated  by  the  letter  "T"  followed  by  numerals 
denoting  the  page  number. 

This  is  an  ai)peal  from  a  judgment  of  the  United 
States  District  Court,  for  the  District  of  Arizona,  giv- 
ing judgment  for  defendants  on  directed  verdict,  where 
plaintiff  was  seeking  to  be  declared  the  beneficiary  of 
the  National  Service  Life  Insurance  policy  of  her  de- 
ceased husband. 


JURISDICTION 

Plaintiff  filed  with  the  Director  of  Insurance,  Vet- 
erans Administration,  her  claim  to  recover  as  benefic- 
iary imder  a  National  Service  Life  Insurance  policy 
issued  on  the  life  of  her  deceased  husband,  Wiley  So- 
Relle  Kendig,  pursuant  to  the  provisions  of  the  Na- 
tional Service  Life  Insurance  Act  of  1940,  c.  757,  Title 
VI,  Part  I,  54  Stat.  1014;  38  U.S.C.A.  Ch.  13.  (T-6). 

Plaintiff's  claim  was  denied  thus  causing  a  disagree- 
ment between  plaintiff  and  the  United  States,  and 
within  sixty  (60)  days  from  the  date  of  disallowance 
of  her  claim,  plaintiff  brought  suit  in  the  District  Court 
of  the  United  States  for  the  District  of  Arizona,  invok- 
ing the  jurisdiction  of  said  Court,  pursuant  to  the  pro- 
visions of  c.  757,  Title  VI,  Part  I,  par.  617,  54  Stat. 
1014  as  amended;  38  U.S.C.A.  Sec.  817;  and  c.  320,  par. 
19, 43  Stat.  612  as  amended ;  38  U.S.C.A.  Sec.  445.  (T-7) 

Trial  of  this  matter  was  had,  and  on  November  7, 
1947,  judgment  for  defendants  on  directed  verdict  was 
entered.  (T-4,  T-19,  T-20) 

On  November  15,  1947  plaintiff  filed  Motion  for  a 
New  Trial  (T-4,  T-22)  which  motion  was  denied  on 
January  13, 1948.  (T-5,  T-23) 

The  judgment  thereby  became  a  final  judgment  and 
appeal  therefrom  to  the  Circuit  Court  of  Appeals  lies 
under  c.  517,  par.  6,  26  Stat.  828,  as  amended;  28 
U.S.C.A.  Sec.  225,  the  general  statute  on  appeal,  and 
within  the  time  limit  allowed  by  c.  517,  par.  11,  26  Stat. 
829,  as  amended;  28  U.S.C.A.  Sec.  230.  Notice  of  appeal 
was  seasonably  given  and  appeal  bond  filed.  (T-23, 
T-24) 


STATEMENT  OF  THE  CASE 

Wiley  SoRelle  Kendig  enlisted  in  the  United  States 
Navy  as  an  aviation  cadet  and  shortly  thereafter  he  was 
granted  Ten  Thousand  ($10,000.00)  Dollars  National 
Service  Life  Insurance  under  policy  N-5,004,911,  effec- 
tive August  21,  1941.  (T-7,  T-14) 

Wiley  SoRelle  Kendig  was  unmarried  at  this  time 
and  his  mother,  the  defendant  Mary  Boone  Kendig,  was 
designated  as  the  beneficiary  .(T-7,  T-14) 

Wiley  SoRelle  Kendig  received  his  commission  as  a 
Navy  officer  and  after  some  flying  duty  in  the  Carib- 
bean area  (T-36)  he  returned  on  leave  to  his  home  in 
Phoenix,  Arizona  and  on  November  29, 1943  he  married 
Patsy  O  'Rourke,  the  plaintiff,  whom  he  had  known  for 
some  time  before  the  war  and  who  had  been  his  sweet- 
heart while  both  were  attending  college  at  Tempe,  Ari- 
zona. (T-35,  T-37) 

After  their  marriage,  Wiley  SoRelle  Kendig  and 
Patsy  O 'Rourke  Kendig  went  together  to  his  station 
at  Norfolk,  Virginia  and  afterwards  to  his  new  station 
at  Atlantic  City,  New  Jersey.  (T-37) 

Less  than  four  months  after  their  marriage,  Wiley 
SoRelle  Kendig  was  killed  in  an  airplane  crash  near 
Tucahoe,  New  Jersey,  on  March  23, 1944.  (T-42)  Sub- 
sequent to  the  death  of  Wiley  SoRelle  Kendig,  a  son 
was  born  as  issue  of  the  marriage  of  Wiley  SoRelle 
Kendig  and  Patsy  O  'Rourke  Kendig.    ( T-8,  T-11 ) 

Shortly  before  his  death,  Wiley  SoRelle  Kendig 
had  told  Patsy  O  'Rourke  Kendig  that  he  had  changed 
the  beneficiary  of  his  life  insurance  (T-40)  and  two 
days  after  his  death  she  saw  a  confidential  report  dated 
February  5,  1944  and  signed  by  Wiley  SoReUe  Kendig 


which  was  shown  to  her  by  his  squadron  commander, 
in  which  she  was  name  as  beneficiary  of  his  govern- 
ment insurance.    (T-43,  T-97) 

On  April  5, 1944,  the  defendant,  Mary  Boone  Kendig 
filed  her  claim  with  the  Veterans  Administration  for 
the  benefits  of  the  National  Service  Life  Insurance  of 
Wiley  SoRelle  Kendig.  On  March  17,  1945  she  was 
awarded  the  benefits  thereof,  effective  March  23,  1944 
and  this  award  was  suspended  September  13,  1945. 
(T-14) 

On  July  18,  1944  the  plaintiff.  Patsy  O'Rourke 
Kendig,  filed  her  claim  as  widow  of  Wiley  SoRelle 
Kendig  for  the  benefits  of  his  policy  of  insurance.  She 
was  notified  by  the  Veterans  Administration  on  March 
27,  1946  that  her  claim  was  denied.     (T-14) 

Plaintiff,  Patsy  O'Rourke  Kendig,  filed  with  the 
United  States  District  Court  her  complaint  seeking 
to  be  declared  beneficiary  of  the  insurance  policy  of 
her  deceased  husband,  Wiley  SoRelle  Kendig,  on  May 
15,  1946.    (T-9) 

Mary  Boone  Kendig  and  the  United  States  of  Amer- 
ica each  filed  an  answer  (T-10,  T-13)  and  the  cause 
came  up  for  trial  on  October  28,  1947  .   (T-16) 

At  said  trial,  plaintiff  introduced  evidence  to  show 
that  Wiley  SoRelle  Kendig  had  made  her  the  benefic- 
iary of  his  National  Service  Life  Insurance.  Plaintiff 
testified  that  Wiley  SoRelle  Kendig,  shortly  prior  to 
his  death,  told  her  that  he  had  made  the  change  of 
beneficiary.  (T-40,  T-79,  T-90,  T-91)  Plaintiff  also 
testified  that  about  two  days  after  the  death  of  her  hus- 
band, Wiley  SoRelle  Kendig,  she  was  discussing  mat- 


ters  with  Commander  Vorse,  her  husband's  command- 
ing officer,  and  in  answer  to  her  question  as  to  whether 
the  government  insurance  was  complete,  Commander 
Vorse  showed  her  a  confidential  report  for  the  govern- 
ment files,  dated  February  5,  1944,  signed  by  Wiley 
SoRelle  Kendig,  in  which  he  said  he  had  $10,000  of  gov- 
ernment insurance,  beneficiary  was  his  wife,  and  policy 
was  located  at  Phoenix,  Arizona,  with  his  mother. 
(T-43,  T-96,  T-97)  Plaintiff  then  offered  the  deposi- 
tion of  George  Kendig,  the  brother  of  Wiley  SoRelle 
Kendig,  and  George  Kendig  testified  that  only  a  few 
days  before  his  death,  Wiley  SoRelle  Kendig  said  that 
he  had  sent  in  a  form  to  change  the  beneficiary  on  his 
government  insurance  from  his  mother,  Mary  Boone 
Kendig,  to  his  wife.  Patsy  O'Rourke  Kendig.  (T-50,  T- 
56,  T-58,  T-59,  T-69)  Plaintiff  further  offered  as  evi- 
dence the  testimony  of  one  Ralph  E.  Palmer  concerning 
the  state  of  the  files  of  the  Veterans  Administration  in 
Washington,  but  this  testimony  was  excluded  by  the 
court.    (T-99) 

Plaintiff  then  rested  her  case  and  thereafter  on 
motion  of  the  defendant,  Mary  Boone  Kendig,  the  court 
directed  the  jury  to  return  a  verdict  for  the  defendants 
on  the  ground  the  plaintiff  had  not  made  out  a  case  to 
show  that  Wiley  SoRelle  Kendig  had  changed  his 
beneficiary  from  his  mother  to  his  wife.  (T-19,  T-20, 
T-103) 


Thereupon,  plaintiff  filed  a  motion  for  a  new  trial, 
(T-22)  which  motion  was  denied  January  13,  1948 
(T-23)  and  plaintiff'  has  now  ajjpealed  to  this  court 
Order  denying  jjlaintiff 's  motion  for  a  new  trial.  (T-23) 
from  the  Judgment  on  Directed  Verdict  and  from  the 
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SPECIFICATIONS  OF  ERRORS 

I 

The  District  Court  erred  in  refusing  to  admit  the 
testimony  of  Ralph  E.  Palmer.  The  grounds  urged  at 
the  trial  for  the  objection  to  the  evidence  was  as  follows : 

^'Q.  During  your  time  there  in  Washington,  did 
you  have  any  occasion  to  observe  the  condition  of 
the  files  and  the  records  of  the  various  policy- 
holders of  this  National  Service  Life  Insurance  ? 

Mr.  McAlister:  Just  a  minute.  I  object  to  that  as 
it  has  no  particular  bearing  on  the  case  here,  no 
showing  that  any  change  of  beneficiary  had  ever 
reached  Washington  as  the  rest  of  them  did.  I 
don 't  see  that  there  is  any  materiality  to  the  testi- 
mony of  Mr.  Palmer  here  at  all. 

Mr.  Linton :  Your  Honor,  it  is  our  contention  that 
the  evidence  shows  that  such  change  was  sent  in, 
and  our  intention,  honestly,  in  producing  this 
witness,  is  to  show  that  some  state  of  confusion 
existed  in  Washington. 

The  Court:  It  always  exists  in  Washington. 

Mr.  Linton :  To  check  some  eighteen  million  policy- 
holders overnight. 

The  Court:  I  do  not  think  it  is  proper."  (T-99) 

The  substance  of  the  evidence  which  was  not  ad- 
mitted was  that  Ralph  E.  Palmer  would  have  testified 
to  the  state  of  confusion  that  existed  in  the  Veterans 
Administration  in  the  handling  of  government  in- 
surance policies  and  correspondence  because  of  the 
tremendous  volmne  of  work  being  handled,  and  that 
on  some  occasions  forms  and  correspondence  pertaining 
to  such  insurance  were  lost  or  misfiled. 


II 

The  District  Court  erred  in  granting  defendant's 
motion  to  direct  the  jury  to  return  a  verdict  for  the 
defendants,  set  forth  in  the  record  as  follows : 

''Mr.  Cunningham:  If  the  Court  please,  for  the 
purpose  of  the  record,  may  I  be  permitted  to  en- 
large the  motion  I  made  yesterday  that  the  action 
be  dismissed  so  as  to  include  that  the  jury  be  in- 
structed— 

The  Court:  Directed  to  return  a  verdict? 

Mr.  Cunningham:  Yes. 

The  Court :  All  right.  I  think  the  motion  should  be 
granted.  I  don't  think  the  plaintiff  has  made  out 
a  case,  so  if  you  will  prepare  the  verdict,  I  will 
appoint  Mr.  Goldwater  foreman  and  ask  him  to 
sign  it."  (T-103) 

for  the  reason  that  there  was  sufficient  evidence  offered 
by  plaintiff  to  require  submitting  the  case  to  the  jury 
on  the  question  of  whether  or  not  Wiley  SoRelle 
Kendig  had  changed  the  beneficiary  of  his  National 
Service  Life  Insurance  from  his  mother,  Mary  Boone 
Kendig,  to  his  wife.  Patsy  O'Rourke  Kendig. 

ARGUMENT 


Considering  first  Specification  of  Error  number  I, 
directed  to  the  refusal  of  the  District  Court  to  admit 
testimony  of  Ral})h  E.  Palmer  (T-99)  concerning  cer- 
tain confusion  in  the  Veterans  Administration  in  the 
handling  of  forms  and  correspondence,  it  is  plaintiff's 
contention  that  this  testimony  should  have  been  admitt- 
ed. Plaintiff  had  introduced  evidence  to  the  effect 
that  Wiley  SoRelle  Kendig  had  sent  in  a  form  to 
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change  his  beneficiary  from  his  mother  to  his  wife. 
(T-58,  T-69)  Since  the  Veterans  Administration  denies 
having  in  its  files  a  change  of  beneficiary  from  Wiley 
SoRelle  Kendig,  this  testimony  was  offered  to  explain 
why  it  might  not  be  in  said  files  by  showing  that  there 
was  confusion  in  the  Veterans  Administration  because 
of  the  great  amount  of  work  being  handled,  and  that 
on  occasions  forms  and  correspondence  relating  to  in- 
surance were  lost  or  misfiled  by  the  Veterans  Ad- 
ministration. 

In  the  case  of 

Gann  v.  Meek 

Fifth  Circuit 

165  Fed.  (2d)  857 
where  there  was  evidence  by  a  letter  from  the  deceased 
marine  that  he  had  changed  his  insurance,  the  court 
admitted  testimony  by  a  marine  who  had  served  in  the 
same  general  area,  but  not  in  the  same  company  or 
division,  at  about  the  time  decedent  was  killed,  to  the 
effect  that  mails  were  irregular  and  frequently  lost. 
The  court  went  on  to  say  at  165  Fed.  (2d)  858 : 

' '  Moreover,  it  was  a  well  known  fact  that,  during 
this  period,  mail  piled  up  in  the  offices  of  the  Vet- 
erans Administration  at  Washington  until  months 
elapsed  before  requested  changes  of  beneficiaries 
were  made,  and  during  the  interim  period  many 
letters  were  either  misplaced  or  lost. ' ' 

In  the  case  of 

Rutledge  v.   United   States 

D.C.W.D.  Louisiana 

72  Fed.  Sup.  352,  357 
the  court  said,  in  referring  to  conditions  prevalent  in 
processing  men  for  overseas  duty : 

''It  is  easy  to  miderstand  the  confusion  and  prob- 
ability of  mistakes,  omissions,  and  misplacing  of 


documents  and  records  in  such  circumstances." 
In  the  case  of 

Roberts  v.  United  States 

Fourth  Circuit 

157  Fed.  (2d)  906,  909 

Cert,  denied 

330  U.  S.  829 

67  Sup.  Ct.  870 

the  Court  said: 

a*  *  *  failure  of  the  change  of  beneficiary  to  reach 
its  destination  is  easily  understood  when  one  con- 
siders the  volume  of  business  transacted  at  military 
posts  and  the  character  of  the  administrative  or- 
ganization thrown  together  to  meet  the  emergency 
of  war." 

It  may  be  that  even  without  the  offering  of  evidence  as 
to  the  condition  of  the  records  of  the  Veterans  Ad- 
ministration, the  Court  could  take  judicial  notice  of 
the  conditions  prevalent  therein  at  the  time,  as  the 
court  in  Gann  v.  Meek,  supra,  Rutledge  v.  United 
States,  supra,  and  Roberts  v.  United  States,  supra, 
seemed  to  do,  and  as  the  District  Court  in  the  present 
case  indicated  in  saying  "It  (confusion)  always  exists 
in  Washington."  (T-99) 

II 

We  next  consider  Specification  of  Error  number  II, 
directed  to  the  granting  by  the  District  Court  of 
defendant's  motion  for  a  directed  verdict. 

It  is  plaintiff's  earnest  contention  that  sufficient 
evidence  was  offered  at  least  to  require  submission  to 
the  jury  the  question  of  whether  or  not  Wiley  SoRelle 
Kendig  changed  the  beneficiary  of  his  Government  In- 
surance from  his  mother  to  his  wife,  and  plaintiff 
further  contends  that  i)robably  the  evidence  was  suf- 
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ficient  to  require  a  finding  that  he  had  thus  changed  the 
beneficiary. 

The  pertinent  portion  of  the  statute  involving 
changes  of  beneficiaries  of  National  Service  Life  In- 
surance reads  as  follows: 

u  *  *  *  rjij^g  insured  shall  have  the  right  to  designate 
the  beneficiary  or  beneficiaries  of  the  insurance, 

*  *  *  and  shall,  subject  to  regulations,  at  all  times 
have  the  right  to  change  the  beneficiary  or  benefic- 
iaries of  such  insurance  without  the  consent  of 
such  beneficiary  or  beneficiaries  *  *  *." 

c.  757,  Title  VI,  Part  I,  par.  602 
54  Stat.  1009,  as  amended; 

38  U.S.C.A.  Sec.  802  (g) 

The  pertinent  portions  of  the  applicable  regulation 
of  the  Veterans  Administration  reads  as  follows : 

"*  *  *  A  change  of  beneficiary  to  be  effective  must 
be  made  by  notice  in  writing  signed  by  the  in- 
sured and  forwarded  to  the  Veterans  Adininistra- 
tion  by  the  insured  or  his  agent,  and  containing  suf- 
ficient information  to  identify  the  insured.  When- 
ever practicable  such  notices  shall  be  given  on 
blanks  prescribed  by  the  Veterans  Administration. 
Upon  receipt  by  the  Veterans  Administration,  a 
valid  designation  or  change  of  beneficiary  shall  be 
deemed  to  be  effective  as  of  the  date  of  execution 

*  *   *  n 

Regs.  Oct.  16,  1942 
7  Fed.  Reg.  8363 
Par.  10.3447 

The  cases  arising  under  this  statute  and  regulation 
have  in  their  language  and  holdings  been  clear  that 
there  would  not  be  strict  adherence  to  the  mamier  of 
changing  a  beneficiary  as  set  forth  in  the  regulation. 
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As  the  court  said  in  the  case  of 

Riitledge   v.   United   States 
D.C.W.D.  Louisiana 
72  Fed.  Sup.  352,  357 

"It  is  the  duty  of  the  courts  to  give  effect  to 
the  wishes  and  intentions  of  the  men  in  the  service, 
if  it  is  reasonably  possible  to  ascertain  them  from 
the  available  evidence,  which  they  leave  behind 
when  giving  their  lives  in  defense  of  their  country. 
It  is  not  required  that  the  rigid  forms  of  ordinary 
life  insurance  be  followed  but  sufficient  if  the  in- 
tention is  made  certain  and  affirmative  action 
taken  to  express  it." 
In  the  case  of 

Collins  V.  United  States 

Tenth  Circuit 

161  Fed.  (2d)  64,  69 

Cert,  denied 

331  U.  S.  859 

67  Sup.  Ct.  1756 

the  Court  said: 

''As  pointed  out,  attempts  by  an  insured  to 
change  the  beneficiary  will  be  liberally  construed 
if  the  intent  to  effect  the  change  is  clear  and  reason- 
able steps  are  taken  by  the  insured  to  bring  about 
such  a  change.  In  such  a  case,  technicalities  will 
not  be  permitted  to  thwart  the  express  desire  of  the 
insured,  and  a  court  of  equity  will  treat  as  done 
that  which  ought  to  be  done.  *  *  *  In  view  of  all 
this,  it  is  unreasonable  to  conclude  that  the  gov- 
ernment intended  to  encircle  the  right  to  change  the 
beneficiary  with  technicalities  and  make  such  a 
a  change  difficult  of  accomi)lishment.  It  is  more 
reasonable  to  assume  that  all  the  government  in- 
tended to  reciuire  was  satisfactory  evidence  show- 
ing positive  action  on  his  ])art  to  effectuate  such 
intent,  and  that  when  once  this  is  shown,  legal 
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technicalities  relating  to  ministerial  acts  or  per- 
functory acts  will  be  brushed  aside  in  order  to  carry 
out  the  expressed  will  and  intent  of  the  insured 
soldier." 

The  case  of 

Johnson  v.  White 

Eighth  Circuit 

39  Fed.  (2d)  793 
was  decided  under  the  statutes  pertaining  to  changes  of 
beneficiaries  of  government  insurance  during  the  first 
World  War  and  subsequent  thereto.  However,  the 
statutes  were  almost  identical  to  those  in  effect  in  1944, 
which  pertain  to  the  present  case.  The  court  in  the 
Johnson  case,  at  39  Fed.  (2d)  796,  said: 

"The  intention,  desire,  and  purpose  of  this 
soldier  should,  if  it  can  reasonably  be  done  be  given 
effect  by  the  courts,  and  substance,  rather  than 
form,  should  be  the  basis  of  the  decisions  of  courts 
of  equity.  The  clearly  expressed  intention  and 
purpose  of  the  deceased  to  have  his  wife  named  as 
the  beneficiary  in  this  insurance  should  control, 
and  should  not  be  thwarted  by  the  fact  that  all  the 
formalities  for  making  this  purpose  effective  may 
not  have  been  complied  with. ' ' 

And  at  39  Fed.  (2d)  797,  the  Court  said: 

"Great  latitude  should  be  allowed  in  order  to 
gives  effect  to  the  acts  and  intentions  of  those  in 
military  service  in  time  of  war.  This  has  become  a 
public  policy  of  practically  every  state  of  the  union 
where  statutes  w^ill  be  fomid  making  specific  pro- 
vision for  nuncupative  wills  by  soldiers  or  sailors 
in  time  of  war,  and  the  tendency  of  the  courts  is, 
and  should  be,  to  treat  the  soldiers  in  such  matters 
with  peculiar  indulgence." 

There  are  numerous  other  cases  expressing  the  same 
view  that  all  that  is  necessary  to  change  beneficiaries 
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is  for  the  soldier  to  express  clearly  his  intent  that 
there  be  a  change  and  to  take  some  affirmative  action 
to  effectuate  this  intent. 

Roberts  v.  United  States 

Fourth  Circuit 

157  Fed.  (2d)  906 

Cert,  denied  330  U.S.  829 

67  Sup.  Ct.  870 

Bradley  v.  United  States 
Tenth  Circuit 
143  Fed.  (2d)  573 
Cert,  denied  323  U.S.  793 
65  Sup.  Ct.  429 

Claffy  V.  Forbes 
280  Fed.  233 

Egleston  v.  United  States 
71  Fed.  Sup.  114 

Woods  V.  United  States 
69  Fed.  Sup.  760 

Citron  v.  United  States 
69  Fed.  Sup.  830 

Mitchell  V.  United  States 
Fifth  Circuit 
165  Fed.  (2d)  758 

McKewen  v.  McKewen 
Fifth  Circuit 
165  Fed.  (2d)  761 

Gami  V.  Meek 
Fifth  Circuit 
165  Fed.  (2d)  857 

According  to  Mitchell  v.  United  States,  supra,  the 
cases  are  unanimous  that  where  government  insurance 
is  concerned  and  a  change  of  beneficiary  is  involved,  the 
courts  will,  in  order  to  carry  out  the  intent  of  the  in- 
sured, sweep  aside  all  legal  technicalities. 
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Since  there  seems  to  be  unanimity  among  the  cases 
as  to  the  law  involved,  the  place  where  the  courts  differ, 
after  intent  to  change  has  been  shown,  is  as  to  the  degree 
of  affirmative  action  needed  to  carry  out  the  intent  and 
to  effect  a  change. 

It  is  our  purpose  to  go  into  the  fairly  recent  cases 
on  this  point  to  ascertain  what  these  cases  considered 
necessary  as  to  intent  for  a  change  and  the  affirmative 
action  needed  to  effectuate  this  intent,  and  compare 
these  cases  with  the  present  case  now  on  appeal. 

In  the  present  case,  the  following  evidence  was  pre- 
sented : 

The  plaintiff  testified  that  her  husband,  Wiley  So- 
Relle  Kendig,  told  her  when  they  were  nearly  ready 
to  be  transferred  that  he  had  to  get  his  papers  ''all 
cleared  up"  before  he  went  out.  (T-38)  Later  in 
January  1944  he  had  a  crash  and  about  a  week  later 
he  made  the  statement  again  and  said  that  it  could 
happen  to  him.  (T-38,  T-39)  Then  about  the  middle 
of  February,  1944,  in  the  presence  of  a  witness  (T-79), 
Wiley  SoRelle  Kendig  told  his  wife  that  he  liad 
changed  the  beneficiary  of  his  government  insurance 
and  everything  was  settled.     (T-40) 

On  March  25,  1944,  two  days  after  her  husband  was 
killed,  iDlaintiff  was  discussing  his  affairs  with  his 
Commanding  Officer,  Commander  Vorse.  She  asked 
what  condition  his  life  insurance  was  in.  Coimnander 
Vorse  showed  to  her  a  confidential  report  from  the 
squadron  files,  signed  by  Wiley  SoRelle  Kendig,  dated 
February  5,  1944,  in  which  Wiley  SoRelle  Kendig 
stated  that  he  had  government  insurance  in  the  sum  of 
$10,000,  that  the  beneficiary  was  his  wife,  and  that  the 
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policy  was  located  at  Phoenix,  Arizona  with  Mrs.  Mary 
Kendig.    (T-42,  T-44,  T-96,  T-97) 

Plaintiff  also  offered  in  evidence  the  deposition  of 
George  Kendig,  brother  of  Wiley  SoRelle  Kendig,  and 
son  of  defendant,  Mary  Boone  Kendig.  George  Kendig 
testified  that  in  1944,  shortly  before  his  brother's  death, 
he  had  spent  a  day  with  his  brother  in  Atlantic  City. 
(T-49)  During  the  course  of  their  conversation,  Wiley 
SoRelle  Kendig  told  George  Kendig  that  he  had  sent 
in  a  form  to  change  the  beneficiary  on  his  government 
insurance  from  his  mother,  Mary  Boone  Kendig  to  his 
wife.  Patsy  O'Rourke  Kendig.  (T-50,  T-56,  T-58,  T-59, 
T-69) 

Plaintiff  also  introduced  as  Plaintiff's  Exhibit  2  in 
Evidence  the  affidavit  of  George  Kendig,  dated  Sep- 
tember 25, 1945,  in  which  George  Kendig  on  oath  stated 
that  Wiley  SoRelle  Kendig  on  March  18, 1944,  said  that 
he  had  sent  in  a  form  to  the  Veterans  Administration 
asking  that  the  beneficiary  on  his  government  insurance 
policy  be  changed  from  their  mother,  Mary  Boone 
Kendig,  to  his  wife,  Patricia  O'Rourke  Kendig.  (T-93, 
T-94) 

Although  no  request  for  change  of  beneficiary  sent  in 
by  Wiley  SoRelle  Kendig  was  found  in  the  files  of  the 
Veterans  Administration,  plaintiff  contends  that  there 
was  sufficient  evidence  of  a  change  of  beneficiary  so  that 
the  jury  should  not  have  been  directed  to  return  a 
verdict  for  defendants. 

The  jury  could  reasonably  have  found  from  the  evi- 
dence that  Wiley  SoRelle  Kendig  sent  a  form  to  the 
Veterans  Administration  requesting  that  the  benefic- 
iary of  his  government  insurance  be  changed  from  his 
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mother  to  his  wife,  but  that  somewhere  this  request  was 
misplaced  or  lost. 

The  testimony  of  the  plaintiff  that  Wiley  SoRelle 
Kendig  told  her  he  had  changed  the  beneficiary  is  amply 
corroborated  by  the  testimony  of  Greorge  Kendig, 
brother  of  the  decedent.  George  Kendig  is  not  inter- 
ested in  the  outcome  of  this  lawsuit.  (T-72)  In  effect, 
when  he  testified  as  to  what  Wiley  SoRelle  Kendig  had 
said,  he  was  testifying  against  the  interest  of  his  own 
mother,  the  defendant,  Mary  Boone  Kendig.  Yet  in 
order  to  help  effectuate  the  expressed  desire  of  his 
brother,  Wiley  SoRelle  Kendig,  to  change  beneficiaries, 
George  Kendig  did  make  an  affidavit  as  to  his  brother's 
statements  and  further  submitted  to  the  taking  of  a 
deposition.  The  very  facts  surrounding  his  relation- 
ship to  the  parties  to  this  action  is  strong  circum- 
stantial evidence  as  to  the  truth  of  his  statements. 

A  further  corrboration  of  Wiley  SoRelle  Kendig 's 
statement  that  he  had  sent  in  a  change  of  beneficiary 
is  the  confidential  statement  signed  by  him  and  kept 
in  the  files  of  his  squadron.  In  this  statement  he  had 
written  that  his  wife  was  his  beneficiary.  This  certainly 
could  be  interj)reted  to  mean,  and  is  strong  evidence 
when  taken  with  his  statements  to  his  wife  and  to  his 
brother,  that  he  had  indeed  sent  in  a  form  to  the  Vet- 
erans Administration  to  change  beneficiaries  from  his 
mother  to  his  wife. 

The  circumstances  surrounding  his  statements  to  his 
wife  and  to  his  brother,  the  signed  confidential  state- 
ment i^lus  the  natural  inclination  of  a  man  to  provide 
for  his  wife,  especially  in  view  of  the  narrow  escape  he 
had  had  in  January  1944,  all  lend  credence  to  the  evi- 
dence that  he  liad  sent  in  a  change  of  beneficiary  to  the 
Veterans  Administration. 
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Plaintiff  believes  that  a  jury  could  and  would  reason- 
ably have  found  that  such  a  change  was  sent  in,  and 
this  being  so,  it  was  error  to  direct  a  verdict  for 
defendants. 

The  recent  cases  have  almost  uniformly  upheld  the 
claim  of  the  wife  to  be  declared  beneficiary,  and  in 
several  of  these  cases,  the  evidence  has  been  similar  to 
the  evidence  presented  in  the  present  case. 

In  the  case  of 

Mitchell  V.  United  States 
Fifth  Circuit 
165  Fed.  (2d)  758 

the  facts  were  like  those  in  the  present  case.  The 
soldier  at  the  time  of  taking  out  insurance  was  im- 
married  and  named  his  mother  his  beneficiary.  Sub- 
sequently he  married  plaintiff  and  after  his  death  the 
Veterans  Administration  decided  he  had  never  changed 
beneficiaries.  The  evidence  introduced  by  the  wife  to 
show  that  he  had  changed  the  beneficiary  on  his  in- 
surance to  her  was  very  similar  to  the  evidence  in  the 
present  case.  There  was  testimony  by  the  wife  that 
he  told  her  he  was  taking  out  a  policy  in  her  name  and 
later  asking  her  if  she  had  received  the  papers.  There 
was  a  copy  of  a  Grovernment  Insurance  Report  Form 
in  which  the  wife  was  named  as  beneficiary,  the  original 
apparently  having  been  lost,  and  there  was  testimony 
by  an  officer  friend  of  the  decedent  to  the  effect  that 
decedent  had  said  he  had  changed  the  beneficiary  from 
his  mother  to  his  wife.  The  Circuit  Court  upheld 
judgment  for  the  wife  as  given  by  the  district  court, 
reported  as  Rutledge  v.  United  States,  72  Fed.  Sup.  352. 
The  Circuit  (^ourt  found  that  decedent  had  intended 
to  change  beneficiaries  and  had  done  so.  The  filling 
out  of  the  insurance  report  form  strongly  corroborated 
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the  testimony  of  the  wife.  The  decedent  intended  that 
his  wife  should  be  his  beneficiary  and  thought  that  he 
had  made  her  such.  The  fact  that  no  actual  change  of 
beneficiary,  nor  even  the  insurance  report  form  was  in 
the  government  files  was  held  not  to  be  controlling  and 
did  not  mean  that  no  change  was  effectuated.  Since 
the  original  insurance  report  form  was  lost  by  the  gov- 
ernment, other  papers  such  as  the  change  of  beneficiary 
might  also  have  been  lost. 

The  Court  at  165  Fed.  (2d)  761  went  on  to  say: 
"These  insurances  cases  are  difficult  of  decision. 
Each  must  be  decided  in  the  light  of  its  own  facts. 
The  strict  law  is  that  a  change  of  beneficiary  must 
be  made  in  writing  and  in  proper  form.  Where 
this  has  not  been  done,  the  courts  will  brush  aside 
technicalities  to  give  efi^ect  to  the  intention  of  the 
insured.  It  is  said  that  a  combination  of  intent  and 
act  is  required,  but  to  say  in  these  insurance  cases 
that  though  intention  to  change  the  beneficiary  is 
proved  to  tlie  hilt,  no  effective  formal  act  having 
been  done  no  change  can  be  held  to  have  been  made, 
is  not  to  brush  technicalities  very  far  aside.  If  a 
man  possessing  the  degree  of  literacy  required  of 
an  officer  in  the  United  States  Army  Air  Corps 
writes,  "I  have  taken  out  insurance  and  I  have 
made  you  the  beneficiary"  surely  it  is  subserving 
technicality  to  say  that  this  is  not  sufficient  evi- 
dence of  an  exercise  of  his  right  to  change.  True, 
it  is  not  an  actual  change  but  it  is  strong,  almost  in- 
controvertible, evidence  of  a  change. 

In  the  case  at  bar  the  facts  in  combination  lead 
irresistibly  to  the  conclusion  that  the  insured, 
Hardwick,  not  only  intended  to  make  his  wife  the 
beneficiary  of  his  insurance,  but  had  also  affirma- 
tively acted  to  make  her  such." 

Plaintiff  earnestly  submits  that  where  the  court  on 
the  facts  and  evidence  in  the  Mitchell  case  was  ir- 
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resistibly  led  to  find  that  decedent  had  acted  to  make  a 
change,  certainly  in  the  present  case  the  jury  could 
reasonably  have  found  from  the  evidence  that  Wiley 
SoRelle  Kendig  had  affirmatively  acted  to  change 
beneficiaries  from  his  mother  to  his  wife. 

In  the  case  of 

McKewen   v.   McKewen,   et   al. 

Fifth  Circuit 

165  Fed.   (2d)   761 

the  question  was  again  between  the  wife  and  the  mother 
as  to  whether  the  beneficiary  had  been  changed.  The 
evidence  presented  by  the  wife,  to  show  that  her  hus- 
band had  changed  the  beneficiary  of  his  government 
insurance  from  his  mother  to  her,  was  three  documents : 
an  officer's  data  sheet,  a  government  insurance  report 
form  and  another  form  similar  to  the  data  sheet.  On 
each  of  these  he  merely  said  that  his  wife  was  the  benefic- 
iary. Nowhere  did  there  seem  to  be  any  written  request 
to  the  Veterans  Administration  nor  did  decedent  say 
in  so  many  words  to  anyone  that  he  had  changed  his 
beneficiary. 

The  court,  however,  indicated  that  in  view  of 
decedent's  statements  in  these  documents,  it  would  be 
looking  at  form  and  overlooking  substance  to  say  that 
there  was  no  statement  to  indicate  he  had  changed  the 
beneficiary. 

The  court  upheld  the  judgment  of  the  district  court 
for  the  wife,  saying  at  165  Fed.  (2d)  765,  766: 

*' Surely  the  three  official  documents  signed  by 
the  deceased  at  two  different  times  and  places, 
wherein  ho  stated  that  his  wife  was  the  beneficiary, 
constitutetl  substantial  evidence  justifying  the 
Court  below  in  drawing  the  inference  that  the  in- 
sured had  done  all  that  he  deemed  necessary  m 
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order  to  make  his  wife — to  whom  he  owed  the  legal 
obligation  of  furnishing  support — the  beneficiary 
of  his  insurance." 

Plaintiff  believes  that  the  evidence  presented  in  the 
present  case  is  fully  as  strong,  if  not  stronger,  than  the 
evidence  in  the  McKewen  case  as  to  change  of  benefic- 
iary. 

In  the  present  case,  not  only  was  there  the  statement 
on  a  government  form  that  his  wife  was  his  beneficiary, 
but  Wiley  SoRelle  Kendig  in  addition  made  statements 
that  he  had  changed  his  beneficiary. 

If  in  the  McKewen  case  there  was  substantial  evi- 
dence to  uphold  a  judgment  for  the  wife,  certainly  in 
the  present  case  the  jury  could  reasonably  have  found 
that  Wiley  SoRelle  Kendig  had  changed  the  beneficiary 
of  his  government  insurance  from  his  mother  to  his 
wife  and  where  a  jury  could  reasonably  have  so  found, 
it  was  error  to  direct  a  verdict  for  the  defendant. 

The  case  of 

Gann  v.  Meek 

Fifth  Circuit 

165  Fed.  (2d)  857 
was  between  the  wife,  who  was  named  as  beneficiary, 
and  the  mother  who  claimed  that  decedent  had  changed 
the  beneficiary  from  the  wife  to  tlie  mother.  The  evi- 
dence submitted  here  was  a  letter  written  by  decedent 
to  his  brother  in  which  he  said  that  he  had  changed  his 
insurance  and  if  anyone  gets  it  his  mother  would,  and 
the  testimony  of  a  marine  from  a  different  command, 
but  from  somewhat  the  same  area  as  that  in  which 
decedent  was  killed,  that  mail  was  frequently  lost.  The 
court  also  seemed  to  take  judicial  notice  of  the  fact 
that  Veterans  Administration  was  swamped  with  work 
and  many  letters  were  misplaced  or  lost. 
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The  Circuit  Court  upheld  the  judgment  of  the  trial 
court  that  the  beneficiary  had  been  changed,  and  at  165 
Fed.  (2d)  858,  859  said: 

'^  Certainly  the  evidence  presented,  when  viewed 
in  the  light  of  facts  constituting  common  knowl- 
edge, made  a  jury  question  as  to  whether  Ervin  had 
done  all  he  reasonably  could  to  effect  a  change  of 
beneficiary.  From  this  evidence  the  jury  could 
reasonably  have  inferred  that  Corporal  Ervin  did 
request  the  Veterans  Administration  to  change  his 
beneficiary  from  his  wife  back  to  his  mother,  and 
that  his  letter  of  request  was  lost  *  *  *." 

Surely  the  evidence  presented  in  the  present  case  as 
to  the  change  of  beneficiary  by  Wiley  SoRelle  Kendig, 
is  stronger  than  the  evidence  presented  in  the  Gann 
case. 

In  the  present  case,  not  only  should  the  plaintiff  have 
been  permitted  to  get  in  evidence  as  to  the  conditions 
of  the  files  of  the  Veterans  Administration,  but  the 
court  could  have  taken  judicial  notice  of  this  as  common 
knowledge.  In  addition,  in  the  present  case,  Wiley 
SoRelle  Kendig  not  only  named  his  wife  as  his  benefic- 
iary in  the  confidential  report,  but  he  also  told  his  wife 
he  had  changed  beneficiaries,  and  also  told  his  brother, 
a  completely  reliable  witness  in  view  of  the  circum- 
stances, that  he  had  sent  in  a  form  to  the  Veterans 
Administration  to  change  beneficiaries. 

If  a  jury  could  find,  and  did  find,  in  the  Gann  case 
that  the  beneficiary  had  been  changed,  how  much  more 
easily  and  reasonably  it  could  have  found  a  change  of 
beneficiary  in  the  present  case !  It  was,  therefore,  error 
to  direct  a  verdict  on  the  grounds  of  insufficient  evi- 
dence. 
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We  consider  now  the  case  of 

Shapiro  v.  United  States 

Second  Circuit 

166  Fed.  (2d)  240 
which  involved  the  question  of  a  change  of  beneficiary 
from  the  mother  to  the  wife.  Evidence  was  introduced 
on  behalf  of  the  wife  to  the  effect  that  the  decedent  had 
filled  out  a  government  form  entitled  ''Designation  of 
Beneficiary"  which  did  not  mention  insurance,  but 
merely  said  his  wife  was  primary  beneficiary  and  his 
mother  alternate  beneficiary.  This  form  was  sent  to 
the  War  Department  and  not  to  the  Veterans  Admin- 
istration. Evidence  was  also  offered  by  testimony  that 
decedent  intended  to  change  beneficiaries  by  the  execu- 
tion of  this  form,  and  that  he  said  that  he  had  changed 
beneficiaries.  The  district  court  found  that  decedent 
had  changed  beneficiaries,  and  on  appeal  by  the  mother, 
the  Circuit  Court  upheld  the  trial  court  on  the  grounds 
that  the  findings  were  supported  by  substantial  evi- 
dence and  the  court  went  on  to  say  at  page  241,  supra, 
'Hlie  judgment  rendered  was  not  only  justified  hut 
required  by  the  proof/'  (Emphasis  supplied) 

Thus,  in  this  case,  if  there  had  been  a  jury,  there 
should  have  been  a  directed  verdict  that  decedent  had 
changed  the  beneficiary  of  his  insurance ! 

It  should  be  noted  also  that  the  court  in  the  Shapiro 
case  is  not  requiring  evidence  to  the  effect  that  a  form 
to  change  beneficiaries  had  been  sent  in  the  Veterans 
Administration.  By  the  testimony  in  this  case,  the 
decedent  had  never  intended  to  send  such  a  form  to 
the  Veterans  Administration,  but  simply  intended  that 
the  designation  of  beneficiary  act  as  a  change,  even 
though  neither  insurance  nor  change  was  mentioned  on 
this  designation.    All  the  Court  seems  to  require  is  that 
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the  decedent  have  intended  to  change  beneficiaries  and 
that  he  have  done  some  act  to  effectuate  his  intent. 

Applying  this  line  of  thought  to  the  present  case,  the 
jury  could  reasonably  have  found  that  Wiley  SoRelle 
Kendig  intended  to  change  beneficiaries  and  that  the 
execution  of  the  confidential  report  naming  his  wife 
as  beneficiary  was  the  act  effectuating  this  intent. 

Another  fact  should  be  noted  in  the  Shapiro  case. 
The  court  commented  on  the  case  of 

Bradley  v.  United  States 
Tenth  Circuit 
143  Fed.  (2d)  573 
Cert,  denied  323  U.S.  793 
65  Sup.  Ct.  429 

which  was  a  case  heavily  relied  on  by  defendants  at  the 
trial  of  the  present  case,  and  where  the  majority  of  the 
court  had  held  that  a  confidential  report  naming  the 
wife  as  beneficiary  was  not  an  act  which  would  effec- 
tuate his  intention  to  change  beneficiaries,  because  the 
report  did  not  express  a  desire  or  intent  that  the  benefic- 
iary be  changed  and  was  not  a  direction  that  the  benefic- 
iary be  changed.  There  ,was  a  dissent  by  Ju^ge 
Phillips,  who  would  have  affirmed  the  judgment  of  the 
District  Court  and  held  that  the  execution  of  the  state- 
ment was  a  sufficient  act  to  effectuate  the  intention  to 
change. 

The  court  in  the  Shapiro  case  indicated  that  each 
case  dealt  with  the  question  of  whether  or  not  the  evi- 
dence showed  that  the  decedent  had  intended  to  change 
beneficiaries  and  had  acted  to  effectuate  his  inten- 
tion, and  said  that  if  its  conclusion  differed  from 
the  Bradley  case  as  to  the  law,  then  the  conclu- 
sion reached  by  Judge  Phillips  in  his  dissenting  opinion 
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would  accord  with  its  own  view  as  to  what  the  proper 
decision  should  be. 

This  is  a  strong  dictum  to  the  effect  that  a  statement 
of  intention  to  change  beneficiaries  and  the  act  of  nam- 
ing his  wife  on  a  confidential  report  would  be  sufficient 
to  support  a  finding  that  beneficiaries  had  been  changed. 

A  case  with  that  factual  situation  would  be  weaker 
than  the  present  case,  and  therefore  a  jury  could  easily 
and  reasonably  have  found  that  Wiley  SoRelle  Kendig 
had  changed  beneficiaries  from  his  mother  to  his  wife, 
and  a  verdict  should  not  have  been  directed  on  the 
grounds  that  this  was  insufficient  evidence  of  a  change. 

We  would  like  briefly  to  call  attention  to  the  case  of 

Van  Doren  v.  United  States 
D.C.S.D.  Calif. 
68  Fed.   Sup.  222 

in  which  the  only  evidence  presented  was  an  army  form 
for  designating  a  beneficiary,  which  was  in  the  files  of 
the  War  Department  and  not  addressed  to  the  Vet- 
erans Administration.  There  was  no  evidence  offered 
as  to  the  soldier's  intention.  Yet  the  court  held  that 
the  instrument  spoke  for  itself,  required  no  explana- 
tion of  its  meaning,  and  was  enough  to  uphold  a  finding 
of  a  change  of  beneficiaries.  The  court  coimnented  that 
it  would  be  strange  to  deny  the  change  because  the 
instrument  was  in  the  files  of  the  War  Department  and 
not  in  those  of  the  Veterans  Administration. 

The  present  case  is  immeasurably  stronger  because 
of  the  expression  by  Wiley  SoRelle  Kendig  of  intent 
to  change  and  his  statements  that  he  had  changed 
beneficiaries. 
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We  wish  to  refer  to  the  case  of 

Roberts  v.  United  States 

Fourth  Circuit 

157  Fd.  (2d)  906 

Cert,  denied  330  U.S.  829 

67  Sup.  Ct.  870 

wherein  the  evidence  introduced  to  show  a  change  of 
beneficiary  consisted  of  testimony  that  the  deceased  and 
another  officer  had  made  a  specific  trip  to  change 
beneficiaries  of  insurance  and  other  government  ben- 
efits. No  designation  of  change  of  beneficiary  of  in- 
surance was  found  in  the  files  of  the  Veterans  Admin- 
istration, but  a  confidential  report  filed  with  his  Navy 
Unit  did  state  that  his  wife  was  his  insurance  benefic- 
iary, and  the  beneficiary  of  his  bonus.  There  was  some 
opposing  testimony  to  the  effect  decedent  had  said  his 
parents  would  be  taken  care  of.  The  District  Court 
held  there  had  been  no  change  of  beneficiary,  but  the 
Circuit  Court  reversed  the  trial  court  and  remanded 
with  orders  that  it  be  found  that  the  beneficiary  had 
been  changed.  Thus,  in  effect,  a  verdict  should  have 
been  directed  for  the  wife. 

Certainly  if  the  evidence  in  the  Roberts  case  war- 
rants a  directed  verdict  for  the  wife  on  the  grounds 
the  beneficiary  had  been  changed,  the  evidence  in  the 
present  case  is  easily  sufficient  for  the  matter  to  go  to 
the  jury  on  the  question  of  whether  or  not  the  benefic- 
iary of  his  insurance  was  changed  by  Wiley  SoRelle 
Kendig. 

We  also  wish  to  cite  several  cases  from  the  District 
Courts  which  seem  to  bear  u])  the  contention  of  the 
plaintiff  herein  that  the  present  case  should  have  gone 
to  the  jury  on  the  question  of  whether  or  not  Wiley 
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SoRelle  Kendig  changed  the  beneficiary  of  his  govern- 
ment insurance  from  his  mother  to  his  wife. 

Rutledge  v.  United  States 
D.C.W.D.  Louisiana 
72  Fed.  Sup.  352 

Egieston  v.  United  States 
D.C.E.D.  Illinois 
71  Fed.  Sup.  114 

Walker  v.  United  States 
D.C.S.D.  Texas 
70  Fed.  Sup.  422 

Citron  v.  United  States 

D.C.D.C. 

69  Fed.  Sup.  830 

Woods  V.  United  States 
D.C.M.D.  Alabama 
69  Fed.  Sup.  760 

In  conclusion,  plaintiff  sincerely  submits  to  the 
Court  that  sufficient  evidence  was  introduced  at  the 
trial  of  this  matter  so  that  the  question  of  whether  or 
not  Wiley  SoRelle  Kendig  changed  beneficiaries  of  his 
government  insurance  should  have  been  submitted  to 
the  jury,  and  it  was  error  to  direct  a  verdict  on  the 
grounds  of  insuif  icient  evidence. 

Even  without  the  testimony  of  Ralph  E.  Palmer, 
there  was  sufficient  evidence  to  go  to  the  jury,  and  with 
such  evidence  admitted,  or  the  court's  taking  judicial 
notice  of  the  confusion  existing  in  the  government 
records  at  that  time,  the  case  for  the  jury  is  that  much 
stronger. 

All  the  probabilities  are  in  favor  of  the  evidence  that 
the  beneficiary  was  changed.  It  is  the  normal  and  ex- 
pected action  that  a  husband  should  make  his  wife  his 
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beneficiary  in  order  to  protect  her  and  his  unborn  child. 
It  is  to  be  expected  that  a  narrow  escape  in  a  crash 
(T-38)  would  cause  him  to  think  of  what  might  happen 
and  then  take  steps  to  protect  his  dependants.  Prior 
to  this  crash  he  had  expressed  the  intention  to  change 
(T-38).  Afterwards,  he  said  he  had  changed  benefic- 
iaries (T-40).  About  a  month  later,  he  told  his  brother, 
George  Kendig,  that  he  had  sent  in  a  form  to  change 
beneficiaries  (T-58).  The  use  of  the  term  ''I  sent" 
certainly  implies  that  he  had  taken  affirmative  action 
to  change  beneficiaries ;  it  means  more  than  an  intent  to 
change. 

Because  of  the  circmnstances  here  in  speaking 
against  what  appears  to  be  the  interests  of  his  own 
mother,  in  order  to  tell  of  the  desire  of  his  brother, 
the  testimony  of  George  Kendig  deserves  great  weight. 

A  further  corroboration  is  the  signed  statement  in  the 
confidential  report  from  the  Government  files,  (T-96- 
97),  which  said  that  his  wife  was  the  beneficiary  of  his 
government  insurance.  This  confidential  report  cer- 
tainly would  indicate  that  he  thought  his  wife  was  his 
beneficiary  and  thus  strong  corroboration  of  the  state- 
ment to  his  brother  that  he  had  sent  in  a  form  to  change 
beneficiaries. 

It  is  also  plaintiff's  contention,  as  an  alternative,  that 
the  statement  in  the  confidential  report,  along  with  his 
expressed  intention  to  change  beneficiaries,  is  enough 
affirmative  action  so  that  it  could  be  foimd  that  a 
change  of  beneficiaries  had  been  made,  even  though  he 
had  sent  no  form  to  the  Veterans  Administration. 

As  mentioned  in  Johnson  v.  White,  supra,  Claffy  v. 
Forbes,  supra,  and  Walker  v.  United  States,  supra,  it 
has  long  been  a  jjolicy  of  the  courts  to  treat  with  great 
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liberality  the  expressed  intention  of  a  soldier  killed  in 
the  service  of  his  country,  so  as  to  effectuate  his  inten- 
tions. The  trend  of  the  decisions  shows  that  the  cases 
are  becoming  less  and  less  technical  as  to  the  form  that 
must  "be  complied  with  in  order  to  effectuate  the 
soldier's  intentions,  and  this  is  rightly  so. 

Plaintiff  respectfully  submits  that  there  was  no 
doubt  that  her  husband,  Wiley  SoRelle  Kendig,  wanted 
and  intended  that  she  should  be  the  beneficiary  of  his 
insurance,  and  that  he  took  sufficient  affirmative  action 
to  express  and  effectuate  his  intent,  so  that  the  matter 
should  have  been  submitted  to  the  jury  as  to  whether 
or  not  he  did  change  beneficiaries. 

Plaintiff  therefore,  respectfully  asks,  that  if  it  is 
not  f  omid  as  a  matter  of  law  that  the  beneficiaries  had 
been  changed,  that  this  matter  be  remanded  to  the  Dis- 
trict Court  for  a  new  trial. 


Respectfully  submitted, 
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IN  THE 

United  States 

Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


PATSY  O'ROURKE  KENDIG,  a  widow, 

Appellant, 

vs.  V      No. 

11927 
MARY  BOONE  KENDIG,  a  widow,  and  ' 
UNITED  STATES  OP  AMERICA, 


Appellees. 


Brief  of  Appellee 

Mary  Boone  Kendig 


In  this  brief  the  parties  will  be  referred  to  by 
their  designations  in  the  District  Court,  viz:  Ap- 
pellant as  plaintiff  and  appellees  as  defendants.  Refer- 
ences to  the  printed  transcript  of  record  will  be  indi- 
cated by  the  letter  ^ '  T  "  followed  by  numerals  denoting 
the  page  number. 


STATEMENT  OF  THE  CASE 

Defendant,  Mary  Boone  Kendig,  adds  to  the  plain- 
tiff's Statement  of  the  Case  the  following: 

Patsy  O  'Rourke  Kendig  was  not  definite  in  her  testi- 
mony with  reference  to  the  statement  alleged  to  have 
been  made  by  Wiley  SoRelle  Kendig  regarding  the 
change  of  the  beneficiary  of  his  life  insurance,  and  such 
testunony  was  received  over  the  objection  that  it  con- 
stituted hearsay  (T40).  She  never  saw  any  change  of 
beneficiary  form  (T41).  In  March,  1945,  she  wrote  the 
Bureau  of  Naval  Persomiel  making  inquiry  as  to 
whether  or  not  Wiley  SoRelle  Kendig  had  changed  the 
beneficiary  in  his  life  insurance  policy,  and  in  that 
letter  she  did  not  indicate  that  he  had  had  any  con- 
versation with  her  relating  to  a  change.  (T79,  80,  83, 
84,  85  and  87). 

George  Kendig  had  made  an  affidavit  at  the  request 
of  Patsy  O  'Rourke  Kendig  relating  to  an  alleged  con- 
versation with  Wiley  SoRelle  Kendig  regarding  a 
change  of  beneficiary  of  his  life  insurance  (T70).  The 
affidavit  was  received  in  evidence  over  the  objection 
that  it  constituted  hearsay  and  covered  the  same 
ground  as  in  the  affiant's  deposition  received  in  evi- 
dence (T92,  93). 

The  deposition  of  George  Kendig  was  taken  in  Dallas 
County,  Texas  (T78).  In  his  deposition  he  insisted 
he  was  making  a  deposition  on  his  affidavit  (T62,  63, 
64),  and  w^anted  to  read  the  affidavit  as  his  deposi- 
tion (T48).  At  the  taking  of  the  deposition,  he 
testified  that  he  couldn't  remember  anything  that  was 
said  by  Wiley  SoRelle  Kendig  (T53,  54,  67,  68).  He 
testified  he  couldn't  recall  any  other  point  in  the  con- 
versation or  why  the  subject  of  insurance  w^as  brought 


up  (T60,  72).  He  couldn't  recall  whether  the  conver- 
sation was  in  the  day  time  or  at  night,  and  he  had  no 
recollection  of  previous  activities  of  himself  and  Wiley 
SoRelle  Kendig  (T71).  In  testifying  that  Wiley  So- 
Relle  Kendig  told  him  that  he  had  sent  in  a  form  to 
change  his  life  insurance  policy,  he  said,  ''I  might  as 
well  make  it  that  because  I  am  not  sure"  (T58).  The 
testimony  of  George  Kendig  relating  to  alleged  state- 
ments of  Wiley  SoRelle  Kendig  regarding  a  change 
of  beneficiary  was  objected  to  on  the  ground  that  it 
constituted  hearsay  (T47).  George  Kendig  never  saw 
any  instrument  of  any  kind  pertaining  to  a  change  of 
beneficiary  (T56). 

ARGUMENT 


The  plaintiff  has  set  forth  two  specifications  of 
errors,  namely,  that  the  court  erred  in  refusing  to 
admit  the  testimony  of  Ralph  E.  Palmer,  and  that  the 
court  erred  in  granting  defendants'  motion  to  direct 
the  jury  to  return  a  verdict  for  the  defendants.  We 
shall  take  up  these  matters  in  the  same  order  in  which 
they  have  been  set  forth  by  the  plaintiff,  and  shall  show 
that  the  court  did  not  err  in  rejecting  the  proffered 
testimony  of  Ralph  E.  Palmer,  and  did  not  err  in 
directing  a  verdict  for  the  defendants. 

Plaintiff  produced  as  a  witness  Ralph  E.  Palmer  and 
offered  to  show  by  him  that  some  state  of  confusion 
existed  in  the  Veterans  Administration  in  Washington 
in  the  handling  of  forms  and  correspondence  (T99). 
Mr.  Palmer's  experience  with  the  Veterans  Admin- 
istration began  on  March  19,  1946,  when  he  was  sworn 
in  as  an  employee  in  Washington  and  began  a  four 


weeks  training  for  service  in  the  Phoenix  office  (T98). 
The  instruction  lasted  for  about  two  weeks,  and  then  he 
remained  about  two  weeks  around  the  various  depart- 
ments in  the  Washington  office  along  with  the  other 
students  acquainting  themselves  with  the  routine  (T98, 
99) .  All  of  this  was  approximately  two  years  after  the 
death  of  Wiley  SoRelle  Kendig,  and  anything  that 
Mr.  Palmer  might  or  could  have  observed  at  that  time 
could  have  no  bearing  upon  any  issue  in  this  case. 

Obviously  it  would  have  been  improper  for  the  court 
to  receive  the  testimony  of  Mr.  Palmer  and  to  permit 
the  jury  to  consider  or  speculate  upon  the  same.  The 
testimony  was  properly  excluded,  not  only  because 
there  was  no  showing  that  the  witness  had  any  knowl- 
edge of  conditions  at  or  prior  to  the  time  of  the  death 
of  Wiley  SoRelle  Kendig,  but  also  because  such  testi- 
mony is  too  vague,  general  and  indefinite  to  constitute 
credible  evidence,  and  at  most  would  be  but  the  con- 
clusions of  the  witness.  The  plaintiff  has  cited  no  case 
in  which  testimony  has  been  received  to  show  condi- 
tions in  the  office  of  the  Veterans  Administration. 

II 

Plaintiff's  second  specification  of  error  is  that  the 
court  erred  in  directing  a  verdict  for  the  defendants. 

In  view  of  the  indefiniteness  of  Patsy  O'Rourke 
Kendig  regarding  the  conversation  alleged  to  have  been 
had  between  Wiley  SoRelle  Kendig  and  herself  re- 
lating to  the  change  of  his  insurance  (T40),  and  in  view 
of  the  fact  that  when  she  wrote  the  bureau  of  Naval 
Personnel  in  March,  1945,  inquiring  as  to  whether  or 
not  he  had  made  any  change  of  beneficiary,  she  made  no 
reference  to  any  alleged  conversations  with  him  relat- 
ing to  same,  but  referred  only  to  a  statement  attributed 


to  George  Kendig,  it  is  doubtful  whether  she  had  any 
conversation  whatever  with  Wiley  SoRelle  Kendig 
about  any  such  change. 

Also,  as  has  been  pointed  out  in  this  brief,  George 
Kendig,  in  his  deposition,  was  very  vague,  indefinite 
and  uncertain  as  to  any  conversation  alleged  to  have 
been  had  by  him  with  Wiley  SoRelle  Kendig  regarding 
a  change  of  beneficiary;  and  while  plaintiff  argues  that 
the  deposititon  of  George  Kendig  should  be  given 
special  force  because  of  the  fact  that  he  is  a  son  of 
the  defendant,  Mary  Boone  Kendig,  yet  an  examination 
of  the  deposition  will  readily  show  that  for  a  reason 
not  therein  disclosed  George  Kendig  had  an  obvious 
desire  to  build  up  the  plaintiff's  case  and  was  definitely 
hostile,  even  to  the  attorney  for  the  defendant,  Mary 
Boone  Kendig. 

But  giving  the  testimony  the  most  favorable  con- 
struction for  the  plaintiff,  which,  of  course,  must  be 
done  if  the  testimony  is  admissible,  the  court  was  right 
in  directing  a  verdict  for  the  defendants. 

The  plaintiff's  proofs  at  most  can  establish  only  that 
during  his  lifetime  Wiley  SoRelle  Kendig  told  his  wife, 
Patsy  O  'Rourke  Kendig,  that  he  had  changed  his  Na- 
tional Service  Life  Insurance  Policy  so  as  to  make 
his  wife  instead  of  his  mother,  Mary  Boone  Kendig, 
his  beneficiary;  and  that  Wiley  SoRelle  Kendig  in  his 
lifetime  told  his  brother,  George  Kendig,  that  he  had 
sent  in  a  form  to  effect  such  change  of  beneficiary.  The 
only  other  thing  upon  which  the  plaintiff  might 
attempt  to  rely  is  a  confidential  personal  report,  dated 
February  5,  1944,  which  Wiley  SoRelle  Kendig  left 
in  his  own  papers  and  in  which  the  beneficiary  of  his 
insurance  was  recited  to  be  his  wife. 


Plaintiff  in  her  brief  has  set  forth  the  pertinent  part 
of  the  regulations  pertaining  to  the  changing  of  a 
beneficiary  in  a  National  Service  Life  Insurance  policy, 
and  correctly  states  that  something  less  than  absolute 
compliance  with  the  regulations  may  be  found  suf- 
ficient. The  plaintiff  cites  a  number  of  cases  to  the 
effect  that  all  that  is  necessary  to  change  beneficiaries 
in  such  policies  is  for  the  insured  to  express  clearly  his 
intent  to  make  a  change,  and  for  him  to  take  affirma- 
tive action  to  effectuate  such  intent. 

As  to  the  better  reasoned  cases,  we  are  not  in  serious 
disagreement  with  plaintiff's  position  in  this  regard. 
It  must  be  pointed  out,  how^ever,  that  in  some  of  the 
cases  the  courts  have  fallen  into  the  error  of  admitting 
letters  or  statements  of  the  deceased  insured  as  proof 
of  the  affirmative  action  itself,  said  to  have  been  taken, 
instead  of  admitting  such  letters  and  statements  to 
prove  only  an  intent  on  the  part  of  the  deceased  to  take 
such  affirmative  action.  In  other  words,  some  of  the 
courts  have  failed  to  recognize  that  as  to  the  proof 
of  the  doing  of  the  alleged  act  necessary  to  effectuate 
a  change  of  beneficiary,  the  statements  and  letters  of 
the  insured  constitute  hearsay  and  are  inadmissible. 
With  this  observation  in  mind,  let  us  examine  the  cases, 
most  of  which  have  been  cited  in  plaintiff's  brief. 

The  only  case  found  which  appears  identical  with 
the  case  at  bar  is 

Bradley  v.  United  States,  et  al, 
143  Fed.  (2d)  573,  (decided  May 
30,  1944),  Circuit  Court  of  Ap- 
peals of  the  Tenth  Circuit. 

There  the  mother  of  the  naval  flier  officer  was  named 
beneficiary.     Later  the  insured  married.     After  his 


death  there  was  found  in  his  papers  a  confidential  per- 
sonal report  required  of  all  flying  officers,  dated  the 
day  before  his  death,  in  which  he  stated  that  he  had 
government  insurance  in  the  amount  of  $10,000.00  and 
that  his  wife  was  the  beneficiary. 

At  the  trial  of  that  case  the  wife  testified,  over  objec- 
tion, that  the  insured  discussed  his  insurance  with  her 
prior  to  his  death  and  had  expressed  his  intention  of 
changing  the  beneficiary  to  her  when  he  got  to  March 
Field,  and  that  he  later  informed  her  that  ''he  had 
taken  care  of  the  insurance  at  the  army  base."  (143 
Fed.  (2d)  574). 

The  court  found  in  the  Bradley  case  that  the  undis- 
puted evidence  fully  supported  the  findings  of  the  dis- 
trict court  that  the  insured  intended  to  change  the 
beneficiary  of  his  insurance  from  his  mother  to  his  wife, 
and  then  the  court  added : 

''But  the  principle  which  actuates  the  courts  in 
giving  effect  to  the  ascertained  intentions  of  the 
insured  has  application  only  where  the  party  has 
attempted  to  act  for  himself.  *  *  *  We  can  only 
liberally  construe  that  which  he  has  attempted  to 
do  in  his  own  behalf,  but  for  some  reason  has  failed 
to  accomplish  the  desired  or  intended  result.  This 
is  a  fundamental  rule  of  equitable  jurisprudence 
which  guides  and  directs  equitable  proceedings." 
(143  Fed.  (2d)  576,  577). 

It  was  argued  that  the  confidential  personal  report 
in  the  Bradley  case  constituted  not  only  an  expression 
of  the  insured's  intention  but  also  an  attempt  to  change 
the  beneficiary  from  his  mother  to  his  wife.  But  the 
court  refused  to  give  it  such  effect  saying : 

"At  most  it  indicates  a  belief  or  understanding 
that  his  wife  was  the  then  present  beneficiary. 
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When  given  its  most  liberal  construction  in  the 
light  of  all  the  facts  and  circumstances,  we  are  con- 
vinced that  it  cannot  be  treated  as  an  effectuation 
of  the  insured's  intention  to  change  his  benef- 
ciary."  (143  Fed.  (2d)  577). 

It  will  be  noted  that  the  case  at  bar  is  a  direct 
parallel  with  the  Bradley  case. 

In  the  Bradley  case,  there  was  a  dissenting  opinion 
filed  by  Judge  Phillips  in  which  he  held  that  the  mak- 
ing of  the  confidential  personal  report  and  the  delivery 
of  the  policy  of  insurance  to  his  wife  should  effect  the 
change  of  beneficiary.  It  will  be  noted  that  in  the  case 
at  bar  the  policy  of  insurance  was  not  delivered  to  the 
plaintiff.  Patsy  O'Rourke  Kendig,  but  was  left  by 
Wiley  SoRelle  Kendig  with  his  mother,  Mary  Boone 
Kendig  (T97) ;  so  even  under  the  dissent  of  Judge 
Phillips  one  of  the  elements  necessary  to  have  shown  a 
change  of  beneficiaries  is  lacking  in  the  instant  case. 

A  more  recent  case  has  been  decided  by  the  Tenth 
Circuit  Court  of  Appeals,  namely, 

Collins  V.  United  States,  et  al, 
161  Fed.  (2d)  64,  (decided 
March  17,  1947). 

In  that  case  the  insured  went  to  the  office  of  per- 
sonal affairs  of  his  camp,  secured  regular  form  num- 
ber 336  furnished  by  the  Veterans  Administration  for 
effecting  a  change  of  beneficiary,  had  an  employee  of 
the  office  fill  out  the  form,  signed  it  in  duplicate  and 
took  both  with  him.  He  was  an  officer  and  kept  one  in 
his  desk  at  the  field;  the  other  he  showed  to  his  wife, 
told  her  what  it  was  and  told  her  if  anything  happened 
to  him  to  give  it  to  her  father  who  would  know  what 
to  do  with  it.    It  was  then  left  in  a  desk  at  the  home 


where  he  and  his  wife  lived.  After  his  death,  the  change 
of  beneficiary  form  was  first  sent  to  the  Veterans  Ad- 
ministration. 

The  court  in  the  Collins  case  said  that  the  very 
narrow  question  in  the  case  was  whether  it  was  neces- 
sary to  send  in  the  change  of  beneficiary  form  during 
the  insured's  life;  and  the  court  held  that  same  was 
merely  a  ministerial  act  and  unnecessary  to  effect  the 
change,  and  particularly  where,  as  here,  the  govern- 
ment in  its  brief  had  w^aived  any  requirement  of  the 
regulation  that  the  change  be  filed  with  the  Veterans 
Administration.  Obviously  the  Collins  case  is  consis- 
tent with  the  Bradley  case. 

In  the  case  of 

Shapiro  v.  United  States,  et  al, 
166  Fed.  (2d)  240,  (decided 
March  4,  1948),  Circuit  Court  of 
Appeals  of  the  Second  Circuit, 

it  was  held  that  a  change  of  beneficiary  had  been  effect- 
ed where  the  insured,  shortly  after  marrying,  had  gone 
to  his  battalion  adjutant,  notified  him  of  his  marriage, 
stated  that  he  wished  to  change  the  beneficiary  on  his 
policy  from  his  mother  to  his  wife,  had  been  given 
War  Department  AGO  Form  No.  41,  entitled  ''Design- 
ation of  Beneficiary,"  which  the  insured  had  filled  out 
naming  his  wife  as  primary  beneficiary  and  his  mother 
as  alternate  beneficiary,  and  which  he  had  left  with  the 
adjutant  for  forwarding.  The  form  actually  was  in- 
tended for  use  in  designating  the  beneficiary  of  the  so- 
called  six  months  gratuity,  but  the  adjutant  testified 
that  he  did  not  know  there  was  another  form. 

In  reaching  its  conclusion  that  a  change  of  benef- 
iciary had  been  effected,  the  court  in  the  Shapiro  case 
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relied  upon  Collins  v.  United  States,  supra,  Roberts  y. 
United  States,  157  Fed.  (2d)  906,  Kachefsky  v.  Kachef- 
sky,  110  Fed.  (2d)  836,  Claffy  v.  Forbes,  280  Fed.  233, 
Egleston  v.  United  States,  71  Fed.  Supp.  114,  and 
Citron  v.  United  States,  69  Fed.  Supp.  830,  and  the 
Bradley  case,  supra ;  and  in  discussing  the  Bradley  and 
Collins  cases,  decided  by  the  same  court,  said  that  each 
decision  dealt  with  the  question  whether  the  evidence 
in  the  particular  case  showed  that  the  insured  had  per- 
formed an  act  with  the  intent  to  change  his  beneficiary, 
and  the  Bradley  decision  held  that  he  had  not  and  the 
Collins  decision  that  he  had.    The  court  then  said: 

''We  cannot  say  that  either  decision  differs  as  a 
matter  of  law  from  the  other  decisions  we  have 
cited,  or  from  the  conclusion  we  have  reached  in 
the  case  at  bar."  (166  Fed.  2d)  242). 

In  two  other  cases  cited  by  plaintiff,  the  insured 
through  error  also  had  used  the  wrong  form,  namely, 
War  Department  AGO  Form  No.  41,  in  attempting  to 
change  the  beneficiary.    Those  two  cases  are 

Citron  v.  United  States,  et  al, 
69  Fed.  Supp.  830  (decided  Jan- 
uary 29,  1947  by  B.C.,  B.C.)  and 
Woods  V.  United  States, 
69  Fed.  Supp.  760  (decided  Jan. 
30,  1947  by  B.C.M.D.  Alabama) 

In  the  Citron  case  the  insured  went  to  the  Finance 
Office  of  his  camp  and  requested  the  clerk  in  charge 
to  give  him  a  form  in  order  that  he  might  change  the 
beneficiary  of  his  National  Service  Life  Insurance  to 
his  wife.  W.B.  AGrO  Form  No.  41  was  given  him  and 
he  filled  it  out  and  left  it  for  forwarding.  It  was  for- 
warded to  the  War  Bepartment  and  fomid  after  his 
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death.  The  officer  in  charge  of  the  insurance  program 
of  the  War  Department  testified  that  army  officials, 
at  home  and  abroad,  used  that  form  for  changing  the 
beneficiaries  on  insurance.  The  court  held  that  he  had 
done  everything  which  reasonably  could  be  expected 
of  him  to  accomplish  his  purpose  and  that  the  change 
was  effected. 

In  Woods  V.  United  States,  supra,  the  intent  to 
change  the  beneficiary  was  amply  shown  and  the  in- 
sured executed  the  Form  No.  41  believing  that  it  was 
the  form  required  for  the  change ;  and  the  court  pro- 
perly again  held  that  he  had  done  all  that  could  be 
expected  of  him. 

In  the  case  of 

Mitchell  V.  United  States, 
165    Fed.     (2d)    758,     (decided 
January  14,  1948),  Fifth  Circuit 
Court  of  Appeals, 

the  insured  had  named  his  mother  as  beneficiary  and 
later  married.  The  widow  testified  that  on  her  wed- 
ding day  he  told  her  he  was  taking  out  a  policy  in  her 
name.  Before  going  over  seas  the  insured,  as  a  part  of 
his  processing,  filled  out  a  Government  Insurance  Re- 
port Form  on  which  he  filled  in  his  wife 's  name  as  that 
of  beneficiary  of  his  insurance.  The  report  was  filed 
with  the  War  Department  and  a  copy  sent  by  it  to  his 
wife. 

In  conversations  and  in  correspondence,  the  intent  of 
the  insured  in  the  Mitchell  case  to  make  his  wife  the 
beneficiary  was  clearly  expressed.  The  court  pointed 
out  that  the  mere  intent  to  change  the  beneficiary  is  not 
sufficient,  and  that  such  an  intent  must  be  followed 
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by  some  affirmative  act  on  the  part  of  the  insured, 
evidencing  an  exercise  of  the  right  to  change  the  benef- 
iciary. The  court  said  that  these  cases  are  difficult 
of  decision,  but  it  held  that  the  insured  had  affirma- 
tively acted  to  make  his  wife  his  beneficiary  and  held 
that  the  beneficiary  had  thus  been  changed.  The  same 
case  in  the  District  Court  is  reported  as 

Rutledge  v.  United  States,  et  al, 
72  Fed.  Supp.  352, 

and  in  the  District  Court's  opinion  the  court  stressed 
the  fact  that  a  fellow  officer  saw  the  insured  sign  the 
Grovernment  Insurance  Report  Form  in  which  he  nam- 
ed his  wife  as  beneficiary. 

In  the  case  of 

McKewen  v.  McKewen,  et  al, 
165  Fed.  (2d)  761, 
(decided  January  23,  1948) 
Fifth  Circuit  Court  of  Appeals, 

the  court  in  reaching  its  conclusion  said  that  the  case 
was  controlled  by  the  opinion  of  that  court  rendered 
January  14, 1948  in  Mitchell  v.  United  States,  supra. 

In  the  McKewen  case  the  insured,  after  his  marriage 
and  while  in  camp  in  Nebraska,  filled  out  two  official 
forms  furnished  by  the  government  known  as  Officer's 
Data  Sheet  and  Government  Insurance  Report  Form. 
In  each  of  these  he  showed  his  wife  as  the  beneficiary 
of  his  $10,000.00  policy  and  delivered  same  to  the  Gov- 
ernment and  the  Government  sent  a  duplicate  to  his 
wife.  Later,  at  his  base  in  England,  the  insured  filled 
out  Officer's  Data  Sheet  in  which  he  again  stated  that 
his  wdfe  was  the  beneficiary  of  his  insurance. 
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The  court  points  out  in  the  McKewen  case  that 
these  forms  were  executed  pursuant  to  army  orders, 
rules  or  regulations  and  that  the  Veterans  Administra- 
tion accepted  the  Government  Insurance  Report  Form 
and  the  Officer's  Data  Sheet  as  a  valid  change  of 
beneficiary.  The  court  said  that  these  were  official 
dociunents  and: 

' '  The  declarations  in  these  documents  are  not  in  the 
category  of  unofficial,  ex-parte,  or  oral  statements 
made  to  the  wife  or  to  the  mother  in  response  to 
inquiries,  or  in  answer  to  protests  against  the  mak- 
ing of  someone  the  beneficiary."  (165  Fed.  (2d) 
764). 

In  the  case  of 

Gann,  et  al,  v.  Meek,  et  al, 
165  Fed.  (2d)  857,  (decided 
January  27, 1948),  Circuit  Court 
of  Appeals  of  the  Fifth  Circuit, 

the  policy  originally  named  the  mother  as  beneficiary ; 
then  the  insured  marine  married  and  by  the  use  of  the 
regular  form  for  that  purpose  had  the  beneficiary 
changed  to  his  wife.  In  this  action  the  mother  claimed 
that  she  again  had  been  made  beneficiary.  The  marine, 
while  somewhere  in  the  Pacific,  wrote  his  brother  in 
the  United  States  stating  in  effect  that  he  had  again 
made  his  mother  the  beneficiary.  The  court  apparently 
was  much  impressed  by  the  fact  that  the  marine  was 
in  an  area  of  heavy  fighting  in  the  South  Pacific  and 
that  another  marine  testified  as  to  the  great  amount  of 
confusion,  irregularity  of  mail  and  loss  of  mail  due  to 
war  conditions,  and  the  court  commented  that  the 
marine  had  once  previously  changed  his  beneficiary  so 
he  knew  what  forms  were  required. 
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The  majority  of  the  court  in  the  Gann  case  then  held 
that  a  change  of  beneficiary  had  been  effected.  A  strong 
dissenting  opinion  was  filed  by  Judge  Sibley.  In  that 
dissenting  opinion,  it  was  correctly  pointed  out  that  the 
letter  of  the  marine  to  his  brother  is  hearsay  and  should 
have  been  excluded  and  a  verdict  directed. 

The  case  of 

Egleston  v.  United  States,  et  al, 
71  Fed.  Supp.  114,  (decided 
April  18,  1947),  District  Court 
of  the  Eastern  District  of  Illinois, 

is  a  case  in  which  the  insured  instead  of  writing  the 
Veterans  Administration  wrote  his  wife,  after  sailing 
for  the  Pacific,  directing  her  to  have  his  insurance  so 
changed  that  she  would  be  the  beneficiary.  The  wife 
instead  of  sending  her  husband's  letter  to  the  Veteran's 
Administration,  wrote  it  and  it  refused  to  make  the 
change  on  her  request.  After  the  soldier's  death,  the 
letter  was  sent  to  the  Veterans  Administration.  The 
court  was  of  the  belief  that  the  letter  constituted  a 
sufficient  notice  of  change  of  beneficiary,  and  the  fact 
that  the  wife  did  not  send  it  to  the  Veterans  Admin- 
istration during  his  lifetime  was  immaterial. 

The  case  of 

Roberts  v.  United  States, 

157  Fed.  (2d)  906,  (decided 

November  11,  1946), 

Fourth  Circuit  Court  of  Appeals, 

is  relied  upon  by  the  plaintiff,  but  in  that  case  the 
insured  and  a  fellow  officer,  who  had  been  married  the 
same  day,  w^ent  to  the  office  where  the  officers '  records 
were  kept  at  the  Naval  Air  Station  and  stated  that  they 
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wished  to  change  their  insurance  policies  to  make  their 
wives  the  beneficiaries.  Each  of  the  men  was  fur- 
nished a  set  of  forms  to  fill  out,  and  the  clerk  agreed  to 
take  charge  of  the  papers  and  put  them  in  the  proper 
channels.  The  two  officers  stood  side  by  side  and  made 
out  the  forms,  and  the  other  officer  saw  the  deceased 
change  the  beneficiary  to  his  wife.  The  form  was  not 
found  in  the  Veterans  Administration.  A  confidential 
form  was  found  in  the  Navy  records  in  an  envelope 
sealed  by  the  deceased.  There  was  also  a  card  in  his 
handwriting  in  which  he  said  his  wife  was  his  benef- 
iciary. This  was  an  official  record  kept  with  the  records 
of  the  squadron  from  the  entry  of  the  officer  therein 
until  his  transfer.  The  court  held  that  a  change  of 
beneficiary  had  been  effected. 

The  court  in  the  Roberts  case  after  pointing  out  all 
of  the  foregoing  said : 

''In  the  pending  case,  we  have  found  that  the  in- 
sured not  only  expressed  his  intention  to  change 
the  beneficiary  in  the  policy,  but  also  set  in  motion 
the  machinery  devised  by  the  United  States  to  ac- 
complish the  desired  result.  In  this  way  he  per- 
formed the  affirmative  act  for  the  lack  of  which 
the  majority  of  the  court  in  the  Bradley  case  con- 
cluded that  the  change  of  beneficiary  had  not  been 
accomplished."  (157  Fed.  (2d)  909). 

Likewise,  in 

Johnson  v.  White,  et  al, 

39  Fed.  (2d)  793, 

(decided  in  1930) 

Eighth  Circuit  Court  of  Appeals, 

the  insured  went  to  the  Company  Headquarters  and 
asked  to  have  his  insurance  policy  changed  so  that  his 
wife  would  be  the  beneficiary,  and  the  officer  said: 
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''Give  us  your  wife's  name  and  we  will  have  it 
changed,"  (39  Fed.  (2d)  795); 

and  the  insured  gave  the  officer  his  wife's  name  and 
address.  The  court  found  that  in  view  of  the  fact  that 
he  had  applied  to  the  officers  in  charge  of  that  branch 
of  the  service,  had  requested  them  to  make  the  change, 
and  was  there  given  what  seemed  to  him  assurance  that 
the  change  had  been  or  would  be  made,  the  change 
should  be  effected. 

In  the  case  of 

Walker  v.  United  States,  et  al, 

70  Fed.  Supp.  422, 

(decided  February  21,  1947), 

the  District  Court  of  the  Southern  District  of  Texas 
found  that  letters  sent  the  wife  by  the  insured,  both 
while  in  the  states  and  abroad,  showed  clearly  that  he 
intended  his  wife  to  be  the  beneficiary.  The  "Report 
of  Death"  made  by  the  Adjutant  General  of  the  War 
Department  to  the  Veterans  Administration  showed 
his  wife  as  beneficiary.  Some  of  the  letters  of  the 
insured  to  his  wife  had  indicated  that  he  had  taken 
steps  to  change  his  beneficiary.  The  District  Court  con- 
cluded that  the  information  regarding  the  wife  being 
the  beneficiary  must  have  come  to  the  War  Depart- 
ment from  the  insured,  and  that  circumstantial  evi- 
dence showed  that  a  change  of  beneficiary  had  been 
made. 

The  case  of 

Van  Doren  v.  United  States,  et  al, 
68    Fed.    Supp.    222,     (decided 
October  4,  1946),  District  Court 
of    the     Southern    District    of 
California, 
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was  one  wherein  the  insured  was  single  when  he  took 
out  his  insurance,  made  his  father  the  principal  benef- 
iciary, later  married  and  executed  a  paper  entitled 
"Designation  or  Change  of  Address  of  Beneficiary"  in 
which  he  stated  that  his  wife  was  his  beneficiary.  The 
widow  upon  his  death  brought  action  against  the  United 
States,  and  against  the  father  who  was  named  the 
principal  beneficiary  and  the  sister  who  was  named 
contingent  beneficiary  in  the  insured 's  policy.  Neither 
the  father  nor  the  sister  appeared  nor  defended  but 
only  the  Government  defended. 

The  court  in  the  Van  Doren  case  said  it  was  difficult 
to  follow  the  reasoning  of  the  Groverninent,  which  alone 
defended,  in  view  of  the  fact  that  the  Government  had 
produced  the  document  at  the  trial  and  turned  it  over 
to  the  widow.  Apparently  the  court  was  impressed  by 
the  fact  that  neither  the  father  nor  the  sister  contested 
the  widow 's  case  and  that  the  Government  should  not 
make  any  point  of  the  form  of  the  document  or  where 
it  was  filed,  that  is,  whether  with  the  War  Department 
or  the  Veterans  Administration. 

The  case  of 

Ramsay  v.  United  States,  et  al, 
72  Fed.  Supp.  613,  (decided 
July  31, 1947),  District  Court  of 
the  Southern  District  of  Florida, 

held  that  a  change  of  beneficiary  had  not  been  effected. 
The  court  pointed  out  that  the  insured  was  in  the 
United  States  for  many  months  before  being  sent  into 
the  Pacific  area  and  stated : 

"It  would  have  been  very  easy  for  the  insured 
at  any  time  between  February,  1943  and  his  de- 
parture from  Jacksonville  to  the  Canal  Zone  and 
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to  the  West  Coast  to  have  taken  the  certificate  of 
insurance  and  sent  it  to  the  Veterans  Administra- 
tion and  had  a  change  of  beneficiary  entered  there- 
on, if  he  had  desired  or  dared  to  do  so.  The  record 
contains  no  evidence  upon  which  the  court  would 
be  justified  in  holding  that  insured  did  everything 
in  his  power  to  effectuate  a  change  of  beneficiary. ' ' 
(72  Fed.  Supp.  616). 

This  court,  in 

Leahy  v.  United  States, 

15  Fed.  (2d)  949, 

(decided  in  1926), 

Ninth  Circuit  Court  of  Appeals, 

in  an  action  by  a  widow  against  the  United  States  and 
a  sister  of  the  insured  to  recover  on  a  War  Risk  in- 
surance policy  which  was  taken  out  when  the  insured 
was  single,  held  that  a  change  of  beneficiary  in  favor 
of  the  widow  had  not  been  made  out,  although  a  copy 
of  what  purported  to  be  a  letter  to  the  Veterans  Bureau 
was  found  in  the  insured's  files  after  his  death,  and 
in  which  letter  it  appeared  that  he  had  asked  for  the 
change  of  beneficiary.  But  the  court  pointed  out  that 
he  had  lived  for  two  years  after  the  date  of  the  alleged 
letter  and  had  done  nothing  further  about  making  a 
change,  and  the  letter  was  not  received  by  the  depart- 
ment, and  there  was  no  proof  of  mailing. 

The  case  of 

Kingston  v.  Hines, 
13  Fed.    (2d)    406,    (decided  in 
1926),  District   Court  of  the 
Western  District  of  Michigan, 
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and  cited  with  approval  in  the  Bradley  case,  contains 
one  of  the  clearest  enunciations  of  the  law  relating  to 
hearsay  testimony  in  cases  such  as  the  one  at  bar.  In 
that  case  the  soldier  had  designated  his  wife  as  benef- 
iciary. He  had  some  marital  difficulties  with  his  wife 
and  he  wrote  his  mother  indicating  clearly  his  inten- 
tions to  make  his  mother  his  beneficiary  in  place  of  his 
wife  on  his  War  Risk  insurance  policy.  Later  he  wrote 
his  mother  in  substance  that  he  had  made  the  change. 
These  letters  constituted  the  evidence  claimed  by  the 
mother  to  establish  a  change  of  beneficiary.  In  hold- 
ing that  the  letters  were  not  admissable  as  proof  of 
the  alleged  affirmative  act  the  court  said: 

*'An  examination  of  the  authorities  convinces  the 
court  that  the  letter  of  August  1,  1918,  is  inad- 
missible to  establish  the  alleged  fact  of  change  of 
beneficiary.  It  is  subject  to  all  of  the  infirmities 
of  hearsay  evidence.  It  amounts  to  no  more  than  a 
declaration  by  a  deceased  person  that  he  had 
changed  a  beneficiary.  Such  a  statement  does 
not  fall  within  any  of  the  recognized  exceptions  to 
the  rule  denying  the  admissibility  of  hearsay  evi- 
dence." (13  Fed.  (2d)  407,  408). 

CONCLUSION 

An  endeavor  has  been  made  to  analyze  all  of  the 
cases  found  which  it  was  felt  would  be  helpful  in  deter- 
mining the  case  at  bar. 

It  will  have  been  noted  that  the  only  case  parallel 
to  the  instant  one  is  the  Bradley  case. 

It  also  will  have  been  noted  that  in  practically  all  of 
the  cases  wherein  a  change  of  beneficiary  was  held  to 
have  been  effected  not  only  was  there  clearly  shown  the 
intent  of  the  insured  to  make  the  change,  but  also  it  was 
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established  by  competent  evidence  that  the  insured  by 
affirmative  act  had  done  all  that  he  reasonably  could 
under  the  circumstances. 

In  Shapiro  v.  United  States,  Woods  v.  United  States, 
and  Citron  v.  United  States  he  had  been  furnished  with 
and  had  used  Form  No.  41,  instead  of  Form  No.  336. 

In  Collins  v.  United  States  he  had  made  out  the  cor- 
rect form,  but  it  wasn't  filed  with  the  Veterans  Ad- 
ministration until  after  the  insured's  death.  The  in- 
sured used  the  wrong  Designation  of  Change  of  Benef- 
iciary in  Van  Doren  v.  United  States.  In  Egleston  v. 
United  States  the  insured  sent  the  letter  directing 
change  of  beneficiary  to  his  wife  instead  of  the  Vet- 
erans Administration,  and  it  was  not  sent  to  the  latter 
until  after  the  insured's  death. 

In  Johnson  v.  White  the  insured  went  to  Company 
Headquarters,  told  the  officer  in  charge  that  he  wanted 
his  w4f  e  made  the  beneficiary  of  his  insurance,  gave  the 
information  requested  and  went  away  with  the  as- 
surance the  change  was  made. 

In  Roberts  v.  United  States  the  correct  form  was 
clearly  shown  to  have  been  executed  by  the  insured  and 
left  in  proper  military  channels  for  forwarding. 

Mitchell  V.  United  States  and  McKewen  v.  McKewen, 
while  not  as  clear  cut  as  the  other  cases  above  men- 
tioned, are  ones  in  w^hich  the  insured,  by  official  docu- 
ments filed  with  the  War  Department  and  by  the  latter 
also  served  upon  the  wife,  named  the  wife  as  beneficiary. 

Grann  v.  Meek  and  Walker  v.  United  States  do  not 
appear  to  be  su]3ported  by  clear  reasoning  or  somid 
principles.    In  the  former,  the  dissenting  opmion  is  in 
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line  with  the  holdings  in  the  great  majority  of  the  other 
cases. 

In  the  case  at  bar,  there  is  no  admissible  evidence 
that  Wiley  SoRelle  Kendig  ever  took  one  aft'irmative 
step  to  change  his  beneficiary.  He  executed  no  form. 
He  applied  for  no  change  through  the  Navy  or  other 
channels.  He  wrote  no  letters  requesting  a  change. 
He  was  in  the  United  States,  located  in  New  Jersey. 
As  some  of  the  courts  have  pointed  out,  it  would  have 
been  an  easy  matter  for  him,  or  one  in  his  position,  to 
have  made  the  change  had  he  desired  to  do  so. 

There  was  not  even  produced  a  single  letter  showing 
that  he  intended  to  make  the  change.  Whether  he  at 
times  thought  of  making  his  wife  his  beneficiary  in  the 
place  of  his  mother  but  could  not  bring  himself  to  do 
it,  no  one  ever  can  know.  But  of  this  we  may  be  sure — 
he  left  no  change  of  beneficiary  of  any  kind  that  has 
been  found  in  the  more  than  four  years  since  his  death ; 
and  no  one,  in  or  out  of  the  military  service,  has  been 
found  who  says  he  saw  the  insured  take  any  step  what- 
ever to  effect  a  change  of  beneficiary,  or  that  the  in- 
sured ever  asked  for  or  received  any  form  for  such 
change,  or  stated  to  any  officer  or  clerk  in  the  Navy 
or  the  Veterans  Administration  that  he  desired  to  make 
a  change. 

The  record,  then,  is  wholly  barren  of  any  evidence 
from  which  it  might  be  found  that  Wiley  SoRelle 
Kendig  took  the  required  affirmative  step  to  change 
his  beneficiary,  and  the  Court  correctly  directed  the 
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verdict  for  the  defendants.    The  judgment  should  be 
affirmed. 

Respectfully  submitted, 

CUNNINGHAM,  CARSON,  MESSINGER 
&  CARSON 

By:  GENE  S.  CUNNINGHAM 
WM.  H.  MESSINGER 

Attorneys  for  Defendant, 

Mary  Boone  Kendig, 
419  Title  &  Trust  Bldg. 
Phoenix,  Arizona. 
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Vol.  5,  par.  1420  et  seq : 3 


IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


PATSY  O'ROURKE  KENDIG,  a  widow, 

Appella7it, 


vs. 


MARY  BOONE  KENDIG,  a  widow,  and 
UNITED  STATES  OF  AMERICA, 

Appellees. 


No. 
11927 


APPELLANT'S  CLOSING  BRIEF 

I. 

Defendant,  Mary  Boone  Kendig,  on  pages  4 
and  5  of  her  brief,  raises  the  point  that  because 
plaintiff  did  not  mention  in  her  letter  of  March  1945 
to  the  Bureau  of  Naval  Personnel  that  she  had  had  a 
conversation  with  her  husband,  Wiley  SoRelle  Ken- 
dig,  in  which  he  said  he  had  changed  the  beneficiary 
of  his  insurance,  that  it  is  doubtful  whether  she  had 
such  a  conversation  with  him  regarding  a  change  of 
beneficiary. 

This  doubt  on  the  part  of  defendant  is  pure  surmise 
and  has  no  evidence  to  support  it.  We  wish  to  point 
out  that  plaintiff  sent  an  affidavit  to  the  Veterans 
Administration  in  supi:)ort  of  lier  claim  to  be  benefic- 


iary  of  the  insurance  of  her  husband,  Wiley  SoRelle 
Kendig,  and  in  this  affidavit  she  stated  on  oath  that 
Wiley  SoRelle  Kendig  had  told  her  that  she  was  his 
beneficiary,  and  his  statement  was  made  to  her  in  the 
presence  of  a  witness  (T-88,  90,  91). 

Defendant  on  page  5  of  her  brief  also  raises  the  point 
that  George  Kendig  in  his  deposition  was  vague 
and  uncertain  and  had  an  obvious  desire  to  build  up 
plaintiff's  case.  We  can  find  no  desire  on  the  part  of 
George  Kendig  other  than  the  desire  to  tell  the  truth 
regarding  the  statements  made  to  him  by  his  brother, 
Wiley  SoRelle  Kendig,  and  he  testified  that  he  was 
not  interested  in  any  way  in  the  outcome  of  the  suit 
(T-72).  Reading  over  his  testimony,  one  is  impressed 
by  the  fact  that  he  is  doing  his  best  to  remember  and 
truthfully  express  statements  made  to  him  more  than 
three  years  before.  Any  hostility  he  may  have  shown 
toward  defendant's  attorney  was  due,  no  doubt,  to 
the  irritating  manner  of  questioning  used  by  this  at- 
torney and  his  insinuations  regarding  George  Kendig 's 
truthfulness. 

Defendant  at  page  21  of  her  brief  is  assuming  one 
of  the  principal  points  of  the  present  case  where  she 
says  that  Wiley  SoRelle  Kendig  executed  no  form, 
applied  for  no  change,  and  sent  no  letters  requesting 
a  change.  On  the  contrary,  there  is  testimony  that 
Wiley  SoRelle  Kendig  stated  he  had  sent  in  a  form  to 
change  beneficiary,  and  it  is  plaintiff's  contention  that 
this  form  was  lost  in  the  confusion  of  war.  Wiley 
SoRelle  Kendig  wrote  no  letter  to  his  wdfe  showing  his 
intention  to  make  her  his  beneficiary  for  the  reason 
that  they  were  living  together  from  the  time  of  their 
marriage  until  his  death,  and  there  was  no  reason  for 
him  to  write  to  her  (T-37-42). 


Since  the  case  was  decided  on  directed  verdict,  the 
evidence  as  presented  should  be  taken  in  its  strongest 
possible  light  for  the  plaintiff,  even  if  there  had  been 
controverting  testimony,  and  there  was  no  evidence 
here  to  controvert  the  truthfulness  of  these  witnesses. 

II. 

Defendant  at  pages  6,  18  and  19  of  her  brief  raises 
the  point  that  letters  and  statements  made  by  the  de- 
ceased insured  are  hearsay  and  inadmissable  as  proof 
of  an  act  done  to  effectuate  his  intent  to  change  benefic- 
iaries. 

It  is  plaintiff's  view  that  the  hearsay  rule  is  not  as 
strictly  applied  to  cases  involving  government  in- 
surance as  it  may  be  applied  in  other  types  of  cases, 
and  also  that  the  evidence  in  this  case  falls  within  the 
principles  under  which  exceptions  to  the  hearsay  rule 
are  admitted,  these  principles  being  necessity  and  cir- 
cumstantial guaranty  of  trustworthiness. 

Wigmore  On  Evidence 
Vol.  5,  par.  1420  et  seq. 

In  the  case  of 

Ambrose  v.  United  States,  et  al. 
D.C.,  W.D.N.Y.,  1926 
15  Fed.  (2d)  52 

where  the  issue  involved  beneficiaries  of  government 
insurance,  the  court  held  that  letters  and  statements 
made  by  the  deceased  insured  were  admissible. 

In  the  case  of 

United  States  v.  Wescoat 
Fourth  Circuit,  1931 
49  Fed.  (2d)  193,  196 

involving  the  admission  of  hearsay  evidence  in  a  gov- 


ernment  insurance  case,  the  court  admitted  the  evi- 
dence and  said, 

"The  hearsay  rule  is  important,  but  courts  should 
not  hesitate  to  recognize  exceptions  to  it  where 
such  exceptions  fall  within  recognized  principles 
and  are  necessary  to  the  ascertainment  of  truth  and 
the  doing  of  justice." 

The  objection  which  defendant  has  raised  would 
apply  equally  as  well  to  many  of  the  cases  cited  in  both 
plaintiff's  opening  brief  and  in  defendant's  brief,  yet 
there  has  been  no  hesitancy  on  the  part  of  these  courts 
to  admit  this  evidence  and  to  rely  on  it  in  reaching 
their  decisions. 

There  are,  no  doubt,  two  main  reasons  for  permitting 
evidence  of  this  nature  in  cases  involving  deceased 
soldiers.  First,  there  is  the  policy  which  has  been 
stated  by  many  courts  in  numerous  decisions,  that  the 
expressed  intentions  of  deceased  soldier  should  be 
treated  with  great  liberality  so  as  to  give  effect  to  these 
intentions,  even  though  all  formalities  have  not  been 
complied  with;  and  second  is  the  fact  that  evidence 
of  this  nature  is  frequently  the  only  evidence  available 
as  to  the  deceased  soldier's  intentions,  desires  and 
purposes.  There  is,  therefore,  the  necessity  for  the 
admission  of  such  evidence,  and  there  is  great  guaran- 
tee of  the  truthfulness  of  the  evidence  when  testimony 
of  witnesses  is  corroborated  by  other  witnesses  and 
also  by  a  written  declaration  of  the  deceased  soldier. 
Exclusion  of  such  evidence  on  the  gromid  it  is  hearsay, 
where  it  is  the  only  evidence  available  and  where  there 
is  strong  guaranty  of  its  truthfulness,  would  not  be 
going  very  far  in  the  direction  of  treating  the  soldier's 
intentions  with  liberality  so  as  to  give  effect  to  these 
intentions. 


In  the  present  case  the  evidence  is  necessary,  being 
the  only  evidence  available,  and  there  is  ample  cor- 
roboration as  to  his  intention  to  change,  and  his  belief 
that  he  had  done  so.  There  were  two  witnesses  who 
testified  that  Wiley  SoRelle  Kendig  had  declared  that 
he  had  sent  in  a  form  to  change  beneficiaries  and  his 
own  written  statement  that  his  wife  was  his  benefic- 
iary. Truly,  there  can  be  no  doubt  that  Wiley  SoRelle 
Kendig  wanted  to  change,  intended  to  change,  and  be- 
lieved that  he  had  changed  the  beneficiary  of  his  gov- 
ernment insurance. 

It  is  to  be  noted  that  in  the  case  of 
Bradley  v.  United  States 
Tenth  Circuit,  1944 
143  Fed.  (2d)  573 

on  which  defendant  heavily  relies,  the  court  without 
commenting  on  the  objection  to  the  admission  of  testi- 
mony as  to  statements  of  deceased,  allowed  such  evi- 
dence to  be  admitted. 

The  Bradley  case,  supra,  cited  with  approval 
Kingston  v.  Hines 
D.C.W.D.  Mich.,  1926 
13  Fed.  (2d)  406 

as  commented  on  in  defendant's  brief  at  page  19,  but 
this  was  on  another  point  and  was  not  on  the  point 
of  admissibility  of  evidence. 

It  seems  clear  from  an  inspection  of  the  cases  that 
the  courts  have  admitted  evidence  of  the  type  offered 
in  the  present  case  and  have  accepted  the  validity  of 
such  evidence  to  show  intent  to  change  and  the  acts  in 
furtherance  of  this  intent  where  government  insurance 
is  involved. 


III. 

Defendant  has  in  her  brief  made  much  of  a  pur- 
ported distinction  between  the  Form  41,  entitled  ''De- 
signation of  Beneficiary,"  the  Government  Insurance 
Report  Form,  and  the  confidential  statement  required 
for  men  in  the  flying  services.  We  believe  that  insofar 
as  the  evidentiary  value  is  concerned  relative  to  a 
change  of  beneficiary,  there  is  no  difference  among 
these  three  forms.  The  Form  41,  the  insurance  report 
form,  and  the  confidential  statement  all  name  the  per- 
son the  soldier  believes  is  the  beneficiary.  The  Form 
41  and  insurance  report  form  are  sent  to  the  War  De- 
partment and  the  confidential  statement  is  kept  with 
the  squadron  files,  but  none  of  these  forms  is  a  writing 
addressed  to  the  Veterans  Adininistration  requesting 
a  change  of  beneficiary.  All  are  merely  forms  which 
the  govermuent  requires  and  on  which  is  noted  the 
person  the  soldier  believes  to  be  his  beneficiary.  All 
are  strong  evidence  when  in  conjunction  with  state- 
ments by  the  soldier  that  he  has  sent  in  a  form  to 
change  his  beneficiary,  that  such  a  change  has  been 
made  and  that  the  soldier  believes  that  the  person 
named  is  his  beneficiary. 

On  page  12  of  defendant's  brief,  an  attempt  is  made 
to  distinguish  the  case  of 

Mitchell  V.  United  States 
Fifth  Circuit,  1948 
165  Fed.  (2d)  758 

on  the  grounds  the  District  Court  had  stressed  that 
a  witness  had  seen  the  deceased  soldier  sign  the  insur- 
ance report  form  naming  his  wife  as  beneficiary.  The 
fact  that  his  signature  was  witnessed  adds  nothing  to 
the  case,  for  there  has  been  no  doubt  at  all  raised  in 
the  present  case  that  Wiley  SoRelle  Kendig  did  not 


sign  the  confidential  statement.  The  court  in  thfc> 
Mitchell  case,  supra,  with  facts  very  similar  to  the 
present  case  said  in  very  clear  language  that  the  state- 
ment by  an  officer  in  the  Air  Corps  that  he  had  changed 
his  beneficiary  is  strong  and  almost  incontrovertible 
evidence  of  a  change  of  beneficiary. 

Defendant  on  pages  16  and  17  of  her  brief  in  dis- 
cussing the  case  of 

Van  Doren  v.  United  States 
D.C.S.D.  Calif.,  1946 
68  Fed.  Sup.  222 

says  that  apparently  the  court  was  impressed  by  the 
fact  that  the  wife's  case  was  not  contested  by  dece- 
dent's father  and  sister.  This  should  make  no  difference, 
for  the  wife  would  still  have  to  present  a  prima  facie 
case  that  there  had  been  a  change  and  where  such  a 
case  is  presented  the  question  should  go  to  the  jury 
even  though  the  father  and  sister  had  appeared  and 
contested  the  wife 's  claim. 

On  page  18  of  her  brief  defendant  cites  the  case  of 
Leahy  v.  United  States 
Ninth  Circuit,  1926 
15  Fed.  (2d)  949 

in  which  the  deceased  lived  for  two  years  after  the 
date  of  a  letter  which  was  alleged  to  have  been  sent 
to  the  Veterans  Administration  requesting  a  change 
of  beneficiary.  In  the  present  case,  Wiley  SoRelle 
Kendig  was  killed  within  two  months  or  less  of  the 
time  in  which  it  is  claimed  he  sent  in  a  form  to  chancre 
beneficiaries,  and  in  this  short  space  of  time,  he  would 
have  had  no  reason  to  become  suspicious  at  not  hearing 
from  the  Veterans  Administration  acknowledging  re- 
ceipt of  his  form. 


8 

Plaintiff  wishes  also  to  point  out  that  in  the  Leahy 
case,  where  there  was  testunony  to  the  effect  that  de- 
ceased insured  had  said  he  intended  to  change  benefic- 
iaries and  an  unsigned  copy  of  a  letter  to  the  Veterans 
Administration  was  found  among  his  papers,  the  court 
held  that  the  case  was  one  for  determination  of  the 
court  on  the  preponderance  of  the  evidence.  Thus  if 
there  had  been  a  jury,  it  would  have  been  for  determina- 
tion of  the  jury,  and  not  a  directed  verdict. 

Defendant  has  relied  most  heavily  on  the  case  of 
Bradley  v.  United  States,  supra,  discussed  at  pages 
6,  7  and  8  of  defendant's  brief,  particularly  on  the  de- 
cision by  a  majority  of  the  court  that  the  confidential 
statement  signed  by  deceased  was  not  sufficient,  along 
with  his  statements  of  intention  to  change,  to  cause  a 
change  of  beneficiaries. 

It  is  plaintiff's  contention  that  the  dissenting  opinion 
of  Judge  Phillips  in  the  Bradley  case  accords  more 
nearly  with  the  view  taken  by  the  courts  in  the  later 
decisions  regarding  changes  of  beneficiaries  of  govern- 
ment insurance. 

It  is  to  be  noted  that  several  later  cases  have  distin- 
guished the  Bradley  case  on  the  facts  and  have  fomid 
that  the  beneficiary  was  changed  in  accordance  with 
the  deceased  soldier's  intentions. 

In  the  case  of 

Shapiro  v.  United  States 
Second  Circuit,  1948 
166  Fed.  (2d)  240,  242 

the  court  clearly  indicated  that  if  it  came  to  the  place 
where  it  could  not  distinguish  the  Bradley  case  on  the 
facts,  then  it  would  favor  the  view  as  taken  in  the 
dissenting  opinion  of  Judge  Phillips. 


The  court  in 

Roberts  v.  United  States 
Fourth  Circuit,  1946 
157  Fed.  (2d)  906,  909 

found  that  the  affirmative  act  lacking  in  the  Bradley 
case  was  performed,  and  it  therefore  would  not  be 
necessary  to  consider  the  view  as  presented  by  Judge 
Phillips  in  his  dissent.  The  implication  here  is  that 
this  court  would  have  seriously  considered  Judge 
Phillip's  views. 

Plaintiff'  earnestly  submits  to  this  court  the  view  that 
there  was  sufficient  evidence  that  Wiley  SoRelle  Ken- 
dig  intended  to  change,  did  change,  and  believed  that 
he  had  changed  the  beneficiary  of  his  insurance  from 
his  wife,  so  that  it  was  error  for  the  trial  court  to 
direct  a  verdict  for  the  defendant. 

Respectfully  submitted, 

GUST,  ROSENFELD,  DIVELBESS, 

ROBINETTE  &  LINTON 
328  Security  Building, 
Phoenix,  Arizona 

By:  JAMES  C.  ENGDAHL 

Attorneys  for  Appellant 
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2  Tighe  E.  Woods 

In  the  District  Co.urt  of  the  United  States, 
Southern  District  of  California,  Central 
Division 

No.  6827-PH 

PHILIP  B.  FLEMING,  Administrator,  Office  of 
Temporary  Controls,  Office  of  Price  Admin- 
istration, 

Plaintiff, 
vs. 

PEARL  ROSE,  DOE  I  and  DOE  II, 

Defendants. 

COMPLAINT  FOR  TREBLE  DAMAGES 
AND  INJUNCTION 

For  a  First  Cause  of  Action 

I. 

Plaintiff,  as  Administrator  of  the  Office  of  Tem- 
porary Controls,  Office  of  Price  Administration, 
brings  this  action  for  injunction  pursuant  to  Sec- 
tion 205(a)  to  enforce  compliance  mth  Section  4 
and  for  treble  damages  on  behalf  of  the  L^nited 
States  of  America  pursuant  to  Section  205(e)  of 
the  Emergency  Price  Control  Act  of  1942,  as 
amended,  USCA  Title  50,  App.  Sec.  901  et  seq., 
hereinafter  referred  to  as  "The  Act,"  and  the 
Rent  Regulations  (10  Fed.  Reg.  13528)  issued  by 
the  Administrator  pursuant  to  Section  2  of  the  Act. 

II. 

Jurisdiction  of  this  action  is  conferred  upon  this 
Court  by  Section  205(c)  and  205(e)  of  the  Act.  [2] 
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III.     . 

At  all  times  mentioned  herein,  there  has  been  and 
now  is  in  effect  a  Rent  Regulation  for  Housing 
issued  pursuant  to  Section  2(b)  of  the  Act  for  the 
Los  Angeles  Defense  Rental  Area. 

IV. 

That  the  defendants,  Doe  I  and  Doe  II,  are  the 
fictitious  names  of  the  defendants,  whose  true  names 
are  to  this  plaintiff  unknown,  and  plaintiff  asks 
that  when  these  true  names  are  discovered  this 
complaint  may  be  amended  by  inserting  such  true 
names  in  the  place  and  stead  of  such  fictitious 
names.  Wherever  the  word  "defendant"  is  used  in 
this  complaint,  it  shall  include  all  of  the  defendants 
individually  and  collectively  herein  sued. 

V. 

That  the  defendant  is  a  resident  of  the  City  of 
Los  Angeles,  County  of  Los  Angeles,  State  of  Cali- 
fornia, in  the  Southern  District  of  California,  in 
the  Central  Division  thereof,  and  within  the  juris- 
diction of  this  Court. 

VL 

During  all  times  herein  mentioned  defendant  has 
received  rent  for  the  use  and  occupancy  of  those 
certain  housing  accommodations,  subject  to  said 
Housing  Regulation  within  said  Defense  Rental 
Area,  known  and  described  as  29681/2  Francis  Ave- 
nue, 2970  Francis  Avenue  and  2972  Francis  Ave- 
nue, City  of  Los  Angeles,  County  of  Los  Angeles, 
State  of  California. 
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VII. 

That  on  and  since  March  3,  1946,  exclusive  of 
the  period  July  1  to  July  25,  1946,  inclusive,  the 
defendant  has  received  for  the  use  and  occupancy 
of  the  housing  accommodations  hereinbefore  de- 
scribed, rents  in  excess  of  the  maximum  rents  per- 
mitted under  the  said  Rent  Regulations  and  Or- 
ders of  the  Rent  Director;  that  the  number  and 
names  of  tenants  and  the  amount  of  overcharges  are 
facts  peculiarly  within  the  knowledge  of  said  de- 
fendant; that  plaintiff  is  unable  at  this  time,  to 
allege  with  certainty  the  [3]  Amount  of  rents 
charged  in  excess  of  said  maximum  rent  but  that 
plaintiff  upon  ascertaining  the  amount  or  amounts 
thereof,  and  the  names  of  said  tenants,  will  ask 
leave  to  amend  this  complaint  and  set  forth  the 
amount  or  amounts  of  said  overcharges  and  the 
tenants  from  whom  said  overcharges  were  received. 

VIII. 

That  every  tenant  overcharged  as  above  alleged 
has  failed  to  institute  an  action  pursuant  to  Section 
205(e)  of  said  Act,  and  more  than  thirty  days  have 
elapsed  since  the  occurrence  of  the  violations. 

For  a  Second  Cause  of  Action 

I. 

Plaintiff  re-alleges  each  and  every  allegation  con- 
tained in  Paragraphs  I,  II,  III,  IV,  and  V  of 
Plaintiff's  first  cause  of  action  as  though  fully  set 
forth  herein. 
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II. 

Defendant  is  now  and  has  been  engaged  in  acts 
and  practices  which  constitute  violations  of  Section 
4(a)  of  the  Emergency  Price  Control  Act  of  1942, 
as  amended,  (USCA,  Title  50,  App.  901-946  et  seq.), 
hereinafter  called  ' '  The  Act, ' '  in  that  defendant  has 
violated  and  is  now  still  violating  the  proYisionrj  of 
the  Rent  Regulation  for  Housing  (10  F.R.  13528)  as 
amended,  issued  in  accordance  with  the  provisions 
of  Section  2(b)  of  the  Act;  and  therefore  pursu- 
ant to  Section  205(a)  of  the  Act,  the  Administrator 
brings  this  action  to  enforce  compliance  with  said 
regulation.  Jurisdiction  of  this  action  is  conferred 
upon  the  Court  b}^  Section  205(c)  of  the  Act. 

III. 

Said  Rent  Regulation  for  Housing  has  been  in 
effect  in  the  Los  Angeles  Defense-Rental  Area  at 
all  times  herein  mentioned.  Defendant  is  the  land- 
lord and  operator  of  certain  accommodations  sub- 
ject to  said  Regulation  for  housing  accommoda- 
tions, within  [4]  said  Area,  including  housing  ac- 
commodations at  2970  Francis  Avenue,  2972  Fran- 
cis Avenue,  and  the  apartment  situated  on  Francis 
Avenue  in  the  rear  of  Apartment  number  2972,  in 
the  City  of  Los  Angeles,  County  of  Los  Angeles, 
State  of  California. 

IV. 

Said  Rent  Regulation  for  Housing  provides,  with 
certain  exceptions  not  herein  material,  that  on  or 
before   December  16,   1942,   or  within   thirty  days 
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after  the  housing  accommodations  were  first  rented, 
whichever  is  later,  each  landlord  of  such  housing 
accommodation  subject  to  said  Regulation  must  file 
with  the  Administrator  a  written  statement  on  a 
form  provided  therefor,  containing  such  informa- 
tion as  the  Administrator  requires,  to  be  known  as 
a  "Registration  Statement."  Pursuant  to  this  pro- 
vision the  Administrator  has  provided  a  form  of 
Registration  Statement  and  has  required  that  such 
statement  correctly  set  forth  all  established  maxi- 
mum rents  for  all  housing  accommodations  subject 
to  said  Regulation. 

V. 

Defendant,  after  December  16,  1942,  has  rented 
and  offered  for  rent  certain  housing  accommoda- 
tions subject  to  said  Regulation  as  set  forth  above 
and  has  not  filed  Registration  Statements  correctly 

^ '  ■■■■■■■■■  ■■■■■    ifci. 

setting  forth  all  maximum  rents  established  for 
said  housing  accommodations,  namely  2970  Francis 
Avenue,  2972  Francis  Avenue,  and  the  apartment 
situated  on  Francis  Avenue  in  the  rear  of  apart- 
ment number  2972,  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California. 

For  a  Third  Cause  of  Action 

I. 

Plaintiff  re-alleges  and  incorporates  herein  Para- 
graphs III,  IV,  V,  VI,  and  VII  of  his  first  cause 
of  action,  and  Paragraph  II  of  the  second  cause  of 
action.  [5] 
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Wherefore,  the  plaintiff  demands : 

A.  Judgment  for  the  plaintiff  to  recover  of  the 
defendant  treble  the  total  amomits  received  by  the 
defendant  from  persons  as  J'ent  for  the  use  and  oc- 
cupancy of  the  housing  accommodations  described 
in  the  complaint,  which  were  in  excess  of  the  maxi- 
mum rents  established  by  the  Act  and  regulations 
issued  thereunder,  and  further  that; 

B.  The  defendant  be  ordered  and  directed  to 
tender  to  all  available  persons  named  in  the  sched- 
ule attached  hereto  as  are  entitled  thereto  a  refund 
of  all  amounts  in  excess  of  the  maximum  rents 
established  by  the  Act  and  regulations  issued  there- 
under which  were  received  by  the  defendant,  his 
agents,  employees  and  attorneys  from  said  persons 
as  rent  for  the  use  and  occupancy  of  the  housing 
accommodations  described  in  the  complaint,  since 
the  date  maximum  rents  were  established  therefor 
by  said  regulation,  provided  that  refunds  made  by 
the  defendant  to  such  persons  in  compliance  with 
the  directions  of  the  Court  for  rents  received  within 
one  year  prior  to  the  bringing  of  this  action,  shall 
be  deducted  from  the  amount  of  the  judgment 
prayed  for  in  the  preceding  paragraph  A. 

C.  A  temporary  restraining  order,  preliminary 
and  final  injunction  requiring  the  defendant  to  file 
with  the  Administrator  Registration  Statements  in 
the  form  prescribed  by  the  Administrator  correctly 
setting  forth  the  maximum  I'ents  heretofore  or  here- 
after established  for  all  housing  accommodations 
subject  to  said  Rent  Regulation  for  Housing  hereto- 
fore or  hereafter  rented  or  offered  for  rent  by  said 
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defendant,  particularly  accommodations  located  at 
2970  Francis  Avenue,  2972  Francis  Avenue,  and  the 
apartment  situated  on  Francis  Avenue  in  the  rear 
of   apartment   number   2972,    in   the    City   of   Los 
Angeles,  County  of  Los  Angeles,  State  of  California. 
AUSTIN   CLAPP, 
WADIEH  S.  SHIBLEY, 
ABE  I.  LEVY, 
By  /s/  FRANK  L.  HIRST, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  April  18,  1947.  [6] 


[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COMPLAINT  FOR  TREBLE 
DAMAGES  AND  INJUNCTION 

Comes  now  the  defendant  Pearl  Rose  and  for  her 
answer  to  complaint  of  the  plaintiff  admits,  denies 
or  alleges  as  follows,  to  wit : 

I. 

Denies  generally  and  specifically  allegation  VII 
of  plaintiff's  complaint  and  each  and  every  part 
thereof. 

IL 

The  defendant  alleges  that  she  has  not  sufficient 
information  and  belief  to  enable  her  to  answer 
allegation  VIII  of  plaintiff's  first  cause  of  action, 
and  placing  her  denial  upon  such  want  of  informa- 
tion and  belief,  denies  said  allegation  of  said  com- 
plaint. 
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And  for  Her  Answer  to  the  Plaintiff's  Second 
Cause  of  Action,  this  defendant  admits,  denies  or 
alleges  as  follows,  to  wit: 

I. 

Defendant  denies  allegations  II,  III,  IV  and  V 
thereof,  and  [7]  each  and  every  part  of  said  alle- 
gations of  said  second  cause  of  action. 

And  for  Her  Answer  to  Plaintiff's  Third  Cause 
of  Action,  the  defendant  denies,  admits  or  alleges 
as  follows,  to  wit : 

I. 

Defendant  denies  generally  and  specifically  alle- 
gation I  of  said  third  cause  of  action  in  the  same 
mamier  and  with  the  same  force  and  to  the  same 
effect  as  her  answers  to  the  allegations  re-alleged 
therein  in  the  prior  causes  of  action  to  which  they 
refer,  it  being  her  purpose  hereby  to  deny  any 
issues  that  may  be  raised  by  said  third  cause  of 
action. 

Wherefore,  the  defendant  prays  that  the  plain- 
tiff take  nothing  by  reason  of  his  alleged  causes 
of  action  and  that  this  defendant  may  go  hence 
without  day. 

/s/  HIRAM  T.  KELLOGG, 

Attorney  for  Defendant, 
Pearl  Rose. 

[Affidavit  of  service  by  mail  attached.] 

[Endorsed]:     Filed  May  12,  1947.  [8] 
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Points  of  Law 
The  decisions  of  the  Rent  Director  are  not  open 
to  question  in  this  action. 

Yakus  V.  IT.  S.   (1943) 
321  U.S.  414,  427,  431; 
88  L.  Ed.  834,  850,  852. 

Bowles  V.  Willingham  (1943) 
321  U.  S.  503,  528; 
88  L.  Ed.  892,  910. 

The  filing  of  a  protest  or  petition  for  a  review  of 
the  decision  of  the  Rent  Director  shall  not  be 
grounds  for  staying  any  proceedings  brought  under 
Section  205  of  the  Emergency  Price  Control  Act. 
The  stay  for  which  the  statute  provides  is  author- 
ized only  after  judgment  and  upon  application  made 
within  five  days  after  judgment. 

Emergency  Price  Control  Act  of  1942,  as 
Amended,  50  IT.S.C.A.  App.  924(e)(2). 

Dated:     September  3,  1947. 

ABE  I.  LEVY, 
STEPHEN  D.  MONAHAN, 
FRANK  L.  HIRST, 
By  /s/  CASSEL  JACOBS, 

Attorneys  for  Plaintiff. 

[Affidavit  of  service  by  mail  attached.] 

[Endorsed] :     Filed  Sept.  3,  1947.  [11] 
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At  a  stated  term,  to  wit:  The  September  Term, 
A.D.  1947,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  An- 
geles, on  Tuesda}^,  the  9th  day  of  September,  in  the 
year  of  our  Lord  one  thousand  nine  himdred  and 
forty-seven. 

Present :  The  Honorable  Peirson  M.  Hall, 
District  Judge. 

[Title  of  Cause.] 

For  trial;  Stephen  Monahan,  Esq.,  present  for 
plaintiff;  H.  T.  Kellogg,  Esq.,  present  for  de- 
fendant ; 

Attorney  Monahan  moves  for  substitution  of 
party-i^laintiff,  substituting  Frank  R.  Creedon, 
Housing  Expediter,  in  place  of  and  instead  of 
Philip  B.  Fleming,  which  motion  is  ordered  denied. 

On  motion  of  Attorney  Kellogg,  on  gromids  there 
is  no  party  plaintiff.  Court  orders  the  case  dis- 
missed. [13] 


[Title  of  District  Court  and  Cause.] 

NOTICE   OF  MOTION  FOR   SUBSTITUTION 
OF  PARTY  PLAINTIFF 

To :  Pearl  Rose,  defendant,  and  Hiram  T.  Kellogg, 
her  attorney: 
Please  Take  Notice  that  on  December  15,  1947, 
at  10:00  a.m.,  or  as  soon  thereafter  as  counsel  can 
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be  heard,  the  undersigned  will  appear  before  His 
Honor,  Judge  Peirson  M.  Hall,  in  the  Courtroom 
usually  occupied  by  him,  in  the  United  States  Post 
Office  and  Courthouse  Building,  312  North  Spring 
Street,  Los  Angeles,  California,  and  then  and  there 
move  the  Court  for  an  Order  in  conformity  with 
the  petition  hereto  attached. 

Dated  this  1st  day  of  December,  1947. 
ABE  I.  LEVY, 
STEPHEN  D.  MONAHAN, 
FRANK  L.  HIRST, 
SHERMAN  GRANCELL, 
By  /s/  STEPHEN  D.  MONAHAN, 

Attorneys  for  Tighe  E.  Woods, 
Acting  Housing  Expediter. 

[Endorsed]:     Filed  Dec.  3,  1947.  [14] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  SUBSTITUTION  OF 
PARTY  PLAINTIFF 

The  petition  of  Tighe  E.  Woods  respectfully  shows : 

1.  Petitioner  is  the  duly  appointed,  qualified 
and  acting  Acting  Housing  Expediter. 

2.  By  virtue  of  Executive  Order  (12  F.  R.  7265) 
issued  by  the  President  of  the  United  States 
November  1,  1947,  petition  has  been  invested 
with  all  of  the  functions  with  respect  to  rent 
control  heretofore  exercised  by  Frank  R. 
Creedon,  Housing  Expediter,  and  his  prede- 
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cessors  in  office,  with  full  power  and  author- 
ity to  continue  and  maintain  in  his  owm  name 
all  civil  proceedings  heretofore  instituted, 
maintained  or  defended  by  the  said  Housing 
Expediter. 
3.  There  is  substantial  need  for  continuing  and 
maintaining  this  action. 

Wherefore,  petitioner  prays  that  as  Acting  Hous- 
ing Expediter,  Office  of  the  Housing  Expediter,  he 
be  substituted  as  plaintiff  herein  in  the  place  and 
stead  of  Philip  B.  Fleming,  Administrator,  Of- 
fice of  Temporary  Controls,  Office  of  Price  Admin- 
istration. 

Dated  this  1st  day  of  December,  1947. 
TIGHE  E.  WOODS, 

Acting  Housing  Expediter. 
By  ABE  I.  LEVY, 

STEPHEN  D.  MONAHAN, 
FRANK  L.  HIRST, 
SHERMAN  ORANCELL, 
By  /s/  STEPHEN  D.  MONAHAN, 

Attorneys  for  Tighe  E.  AVoods, 
Acting  Housing  Expediter. 

Points  and  Authorities 
On  Nov.  19,  1947,  in  Gates  vs.  Creedon,  5635  Cir- 
cuit Court  of  Appeals  for  the  4th  Circuit  overruled 
the  objection  of  appellant  to  the  substitution  of 
Tighe  E.  Woods,  Acting  Housing  Expediter,  as  ap- 
pellee, for  Frank  R.  Creedon.  In  Porter  vs.  Koike, 
No.  11575  9th  Circuit  Court  of  Appeals,  decided 
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Oct.  31,  1947  (but  not  yet  reported),  in  a  case  in- 
volving price  violation  the  Court  held  that  the 
United  States  may  be  substituted  for  Porter  since 
the  latter  was  no  more  than  nominal  plaintiff. 

[Affidavit  of  service  by  mail  attached.]  [16] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ENTRY  OF  JUDGMENT 

To :  Pearl  Rose,  defendant,  and  Hiram  T.  Kellogg, 
her  attorney: 

Please  Take  Notice  that  on  the  15th  day  of  De- 
cember, 1947,  at  10:00  a.m.,  or  as  soon  thereafter 
as  counsel  can  be  heard,  I  shall  appear  before  His 
Honor,  Judge  Peirson  M.  Hall,  in  the  Courtroom 
usually  occupied  by  him  in  the  United  States  Post 
Office  and  Courthouse  Building,  312  North  Spring 
Street,  Los  Angeles,  California,  and  move  the  Court 
to  direct  the  entry  of  a  judgment  in  the  above-enti- 
tled cause. 

Dated  this  1st  day  of  December,  1947. 

ABE  I.  LEVY, 
STEPHEN  D.  MONAHAN, 
FRANK  L.  HIRST, 
SHERMAN  ORANCELL, 
By  /s/  STEPHEN  D.  MONAHAN, 

Attorneys  for  Plaintiff.   [18] 
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Points  and  Authorities 
On  September  9.  1947,  when  the  above-entitled 
cause  was  called  for  trial  the  Court  granted  the 
defendant's  motion  to  dismiss  plaintiff's  complaint. 
Thereafter  a  proposed  judgment  was  juepared  by 
defendant's  attorney  and  served  on  plaintiff's  attor- 
ney, and  plaintiff's  attorney  filed  his  objections  to 
said  proposed  judgment,  together  with  an  alter- 
native form  of  judgment :  It  appears  from  the  rec- 
ords that  neither  form  of  judgment  has  been  en- 
tered, and  plaintiff  is  unable  to  proceed  with  the 
proper  disposition  of  the  case. 

[Affidavit  of  service  l\v  mail  attached.] 

[Endorsed] :     Filed  Dec.  2.  1947.  [19] 
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OBJECTIONS  TO  PROPOSED  JUDGMENT 

Comes  now  Stephen  D.  Monahan.  attorney  for 
Philip  B.  Fleming,  Administrator,  plaintiff  herein, 
and  for  Frank  R.  Creedon.  Housing  Expediter,  and 
objects  to  the  judgment  as  prepared  by  attorney 
for  defendant  for  the  following  reasons : 

1.  That  the  real  party  in  interest  is  the  United 
States  of  America  and  it  is  not  material  in  whose 
name  it  is  maintained. 

2.  That  there  was  no  adjudication  on  the  mer- 
its at  the  time  the  case  was  called  for  trial  and 
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that  therefore  any  judgment  of  dismissal  should 
be  without  prejudice. 

Fleming  v.  Mohawk  Wrecking  &  Lumber  Co., 

331  TJ.S.  111. 
Porter  v.  Maule. 
CCA  5.  16'0  F.  2d  1. 

Dated:  Los  Angeles,  California,  this  24th  day  of 
October,  1947. 

ABE  I.  LEVY. 
STEPHEV  I).  MOXAHAX, 
FRANK  L.  HIRST. 
RICHARD  G.  SOLOF, 
By  /s/  STEPHEN  D.  MOXAHAl^, 
Attorney  for  Philip  B.  Fleming,  OPA  Administra- 
tor, and   Frank   R.   Creedon,   Housing   Expe- 
diter. [21] 

[Af:  lavit  of  service  by  mail  attached.] 

[Endor.^  .i]  :     Fil-i  Feb.  10,  194-.  [-2] 
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In  the  District  Court  of  tlie  United  States,  Southern 
District  of  California,  Central  Division 

No.  6827-PH 

PHILIP  B.  FLEMING,  Administrator,  Office  of 
Temporary  Controls,  Office  of  Price  Adminis- 
tration, 

Plaintiff, 

vs. 

PEARL  ROSE,  DOE  I  and  DOE  II, 

Defendants. 

JUDGMENT  OF  DISMISSAL 

The  above-entitled  matter  having  come  on  for 
trial  on  Tuesday,  September  9th,  1947,  pursuant  to 
a  setting  theretofore  made  regularly  by  the  above- 
entitled  court,  and  the  plaintiff  and  the  defendant 
appearing  by  their  attorneys,  Stephen  D.  Monahan, 
Esq.,  appearing  for  Philip  B.  Fleming,  Administra- 
tor, Office  of  Temi)orary  Controls,  Office  of  Price 
Administration,  and  Hiram  T.  Kellogg,  Esq.,  ap- 
l^earing  in  behalf  of  Pearl  Rose,  and  the  attorney 
for  plaintiff  having  advised  the  court  that  the  plain- 
tiff was  ready  for  trial  and  the  court  having  there- 
upon called  to  the  attention  of  the  said  attorneys 
to  the  fact  that  Philip  B.  Fleming  was  no  longer 
Administrator  of  the  Office  of  Temporary  Con- 
trols, Office  of  Price  Administration,  and  motion 
having  been  made  then  orally  by  Stephen  D.  Mon- 
ahan to  substitute  Frank  Creedon,  Housing  Expe- 
diter, as  plaintiff  in  the  place  and  stead  of  Philip 
B.  Fleming,  and  [23] 
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It  appearing  to  the  court  from  the  files  and  rec- 
ords in  the  above-entitled  action  that  no  Notice  of 
Motion  for  substitution  of  parties  plaintiif  had  ever 
been  served  upon  the  defendant,  and 

It  appearing  that  Philip  B.  Fleming  had  not 
been  Administrator  of  the  Office  of  Temporary 
Controls,  Office  of  Price  Administration  for  more 
than  five  months  prior  to  the  date  of  trial,  and 

It  appearing  that  the  plaintiff  had  not  complied 
with  the  rules  of  court  with  reference  to  the  Notice 
and  the  preparation  of  Motion  required,  said  Mo- 
tion being  objected  to  by  the  defendant  by  and 
through  her  attorney,  Hiram  T.  Kellogg,  the  mo- 
tion of  the  plaintiff  was  thereupon  denied. 

A  motion  being  thereupon  addressed  to  the  court 
by  the  defendant  moving  the  dismissal  of  the  ac- 
tion upon  the  ground  that  the  plaintiff  Philip  P. 
Fleming  was  no  longer  the  real  party  in  interest; 
that  he  was  no  longer  Administrator  of  the  Office 
of  Temporary  Controls,  Office  of  Price  Administra- 
tion, and  that  he  no  longer  had  power  and  authority 
to  maintain  said  action,  the  motion  of  dismissal  of 
said  defendant  was  thereupon  granted. 

That  pursuant  to  the  granting  of  said  motion  a 
motion  for  judgment  of  dismissal  made  by  said  de- 
fendant in  open  court  on  September  9,  1947. 

It  Is  Ordered  and  Adjudged  that  the  defendant 
is  entitled  to  a  judgment  of  dismissal  in  the  above- 
entitled  action. 

Let  Judgment  be  entered  accordingly. 
/s/  PEIRSON  M.  HALL, 
Judge. 
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Dated:  Feb.  10,  1948. 

Approved  as  to  form. 

Received  a  copy  of  the  above  and  foregoing  Judg- 
ment Oct.  20tli,  1947. 

/s/  STEPHEN  D.  MONAHAN, 

Attorney  for  Plaintiff.  [24] 
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ORDER  SUBSTITUTING  PARTY 
PLAINTIFF 

On  motion  of  Stephen  D.  Monahan,  attorney  for 
plaintiff,  it  is  Ordered  that  Tighe  E.  Woods,  as 
Housing  Expediter,  Office  of  the  Housing  Expe- 
diter, be  and  he  is  hereby  substituted  as  party 
plaintiff  in  the  place  and  stead  of  Philip  B.  Flem- 
ing, Administrator,  Office  of  Temporary  Controls, 
Office  of  Price  Administration. 

Dated  this  16th  day  of  March,  1948. 

/s/  PEIRSON  M.  HALL, 

Judge. 

[Endorsed]:     Filed  March  17,  1948.  [25] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  6827-PH 

TIGHE    E.    WOODS,    Housing   Expediter,    Office 
of  the  Housing-  Expediter, 

Plaintife, 

vs. 

PEARL  ROSE,  DOE  I  and  DOE  II, 

Defendants. 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  Tighe  E.  Woods, 
Housing  Expediter,  Office  of  the  Housing  Expe- 
diter, plaintiff  above  named,  hereby  appeals  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  entire  final  judgment  en- 
tered in  this  action  on  the  10th  day  of  February, 
1948. 

Dated  this  1st  day  of  April,  1948. 

ABE  I.  LEVY, 
STEPHEN  D.  MONAHAN, 
By  /s/  STEPHEN  D.  MONAHAN, 

Attorneys  for  Plaintiff. 

[Affidavit  of  service  by  mail  attached.] 
[Endorsed]  :     Filed  April  5,  1948.  [26] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS 

The  following  are  the  points  upon  which  appel- 
lant intends  to  rely  upon  the  appeal : 

1.  The  Court  erred  in  dismissing  the  above-enti- 
tled action. 

2.  The  Court  erred  in  denying  appellant's  oral 
motion  to  substitute  Frank  R.  Creedon,  Housing 
Expediter,  Office  of  the  Housing  Expediter,  as 
plaintiff  in  the  j^lace  and  stead  of  Philip  B.  Flem- 
ing, Administrator,  Office  of  Temporary  Controls, 
Office  of  Price  Administration. 

ys/  ABE  I.  LEVY, 
/s/  STEPHEN  D.  MONAHAN, 
Office  of  the  Housing  Expediter,  1206  Santee  Street, 
Los  Angeles  15,  California,  Attorneys  for  Ap- 
pellant. [28] 

Service  of  the  foregoing  statement  of  points  is 
acknowledged  this  28th  day  of  April,  1948. 
/s/  HIRAM  T.  KELLOGG, 

Attorney  for  Defendant- 
Appellee. 

[Endorsed]:     Filed  April  28,   1948.   [29] 
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[Title  of  District  Court  and  Cause.] 

APPELLANT'S  DESIGNATION  OF  RECORD 
ON  APPEAL 

Appellant,  Tighe  E.  Woods,  as  Housing  Expe- 
diter, Office  of  the  Housing  Expediter,  hereby  des- 
ignates the  following  portions  of  the  Record  to  be 
included  in  the  Record  on  Appeal : 

1.  The  Complaint,  filed  April  18,  1947. 

2.  The  Answer  of  the  defendant  Pearl  Rose, 
filed  May  12,  1947. 

3.  Trial  statement — Memorandum  of  facts  and 
summary  of  points  of  law,  filed  September 
3,  1947. 

4.  Order  denying  oral  motion  of  plaintiff  to 
substitute  Frank  R.  Creedon,  Housing  Ex- 
pediter, for  Philip  B.  Fleming,  Administra- 
tor Office  of  Temporary  Controls,  Office  of 
Price  Administration,  as  party  plaintiff,  en- 
tered September  9,  1947,  in  open  court. 

5.  Order  for  judgment  of  dismissal  of  action 
entered  September  9,  1947,  [30]  in  open 
court. 

6.  Notice  of  motion  and  motion  of  plaintiff  to 
substitute  Tighe  E.  Woods,  Acting  Housing 
Expediter,  Office  of  the  Housing  Expediter, 
for  Philip  B.  Fleming,  Administrator,  Office 
of  Temporary  Controls,  as  party  plaintiff, 
filed  December  2,  1947,  together  with  i)roof 
of  service. 

7.  Notice  of  motion  and  motion  to  direct  the 
entry  of  a  judgment,  filed  December  2,  1947. 
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8.  Objections  to  defendant's  proposed  judgment 
of  dismissal,  tiled  February  10,  1948. 

9.  Judgment  of  dismissal  of  action,  filed  Febru- 
ary 10,  1948. 

10.  Order  substituting  Tighe  E.  Woods,  Hous- 
ing Expediter,  Office  of  the  Housing  Expe- 
diter, as  party  plaintiff,  filed  March  17,  1948. 

11.  Notice  of  appeal,  filed  April  5,  1948. 

12.  Statement  of  points  upon  which  appellant  in- 
tends to  rely  on  appeal. 

13.  This  designation. 

Dated  April  28,  1948. 

/s/  ABE  I.  LEVY, 
/s/  STEPHEN  D.  MONAHAN, 
Office  of  the  Housing  Expediter,  1206  Santee  Street, 

Los    Angeles    15,    California,    Attorneys    for 

Appellant. 

Service  of  the  foregoing  appellant's  designation 
of  record  on  appeal  is  acknowledged  this  28th  day 
of  April,  1948. 

/s/  HIRAM  T.  KELLOGG, 

Attorney  for  Defendant- 
Appellee. 

[Endorsed]:     Filed  April   28,   1948.   [31] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE   OF   CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  31,  inclusive,  contain 
full,  true  and  correct  copies  of  Complaint  for  Treble 
Damages  and  Injunction;  Answer  to  Complaint  for 
Treble  Damages  and  Injunction;  Memorandum  of 
Facts  and  Summary  of  Points  of  Law;  Minute 
Order  Entered  September  9,  1947;  Notice  of  and 
Motion  for  Substitution  of  Party  Plaintiff;  Motion 
for  Entry  of  Judgment;  Objections  to  Proposed 
Judgment;  Judgment  of  Dismissal;  Order  Substi- 
tuting Party  Plaintiff;  Notice  of  Appeal;  State- 
ment of  Points  on  Appeal  and  Designation  of  Rec- 
ord on  Appeal  which  constitute  the  record  on  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  10th  day  of  May,  A.D.  1948. 
[Seal]  EDMUND  L.  SMITH, 

Clerk. 
By  /s/  THEODORE  HOCKE, 
Chief  Deputy  Clerk. 
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[Endorsed]:  No.  11928.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Tighe  E. 
Woods,  Housing  Expediter,  Office  of  the  Housing 
Expediter,  Appellant,  vs.  Pearl  Rose,  Appellee. 
Transcript  of  Record.  Upon  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  vSouthern 
District  of  California,  Central  Division. 

Filed  May  11,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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TiGHE  E.  Woods,  Housing  Expediter,  Office  of  the 

Housing  Expeditek^  appellant 

vs. 

Peael  Rose,  appellee 


APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA,  CENTRAL 
DIVISION 

APPELLANT'S  BRIEF 


STATEMENT   OF   JURISDICTION 

The  Housing  Expediter  appeals  from  a  final 
judgment  of  the  United  States  District  Court  for 
the  Southern  District  of  California,  Central  Division, 
entered  on  February  10,  1948,  dismissing  an  action 
brought  pursuant  to  Sections  205  (a)  and  (e)  of 
the  Emergency  Price  Control  Act  of  1942,  as  amended 
(50  U.  S.  C.  App.,  Sec.  925  (a)  and  (e)),  for  viola- 
tions of  the  Rent  Regulation  for  Housing  (10  F.  R. 
3436).  Notice  of  appeal  was  filed  on  April  1,  1948 
(R.  21).  Jurisdiction  of  the  District  Court  was  in- 
voked under  Sections  205  (a),  (c),  and  (e)  of  said 
Act,  and  jurisdiction  of  this  Court  is  invoked  imder 
Section  128  of  the  Judicial  Code  (28  U.  S.  C.  A., 
Sec.  225). 

(1) 


STATEMENT   OF   THE   CASE 

This  appeal  raises  the  question  of  whether  the  Court 
below  erred  in  denying  a  motion  for  substitution  of 
the  party  plaintiff  in  an  action  brought  under  Sec- 
tions 205  (a)  and  (e)  of  the  Emergency  Price  Control 
Act  of  1942,  and  in  dismissing  the  action  because  a 
motion  for  substitution  was  not  made  in  strict  accord- 
ance with  local  rules,  and  because  the  original  party 
plaintiff  had  resigned  prior  to  trial. 

This  action  was  instituted  on  April  18,  1947,  by 
Philij)  B.  Fleming,  Administrator,  Office  of  Tempo- 
rary Controls-Office  of  Price  Administration,  in  the 
District  Court  of  the  United  States  for  the  Southern 
District  of  California,.  Central  Division  (R.  2-8).  It 
was  brought  pursuant  to  Sections  205  (a)  and  (e)  of 
the  Emergency  Price  Control  Act  of  1942,  as  amended, 
for  restitution  and  statutory  damages  because  of  de- 
fendant's alleged  violations  of  the  Rent  Regulation. 
On  May  12,  1947,  the  defendant  answered  denying 
generally  charges  of  violation  (R.  8-10). 

On  January  17,  1947,  Frank  R.  Creedon  was  the 
duly  appointed,  qualified,  and  acting  Housing  Expe- 
diter, haying  been  confirmed  in  that  position  by  the 
Senate  on  that  date  (Cong.  Rec.  Vol.  93,  No.  12,  p.  455, 
January  17,  1947).  On  April  23,  1947,  by  virtue  of 
Executive  Order  9841  (12  F.  R.  2645)  issued  by  the 
President  of  the  United  States,  Frank  R.  Creedon  was 
invested  with  all  of  the  functions  with  respect  to  rent 
control  theretofore  vested  in  the  Temporary  Controls 
Administrator,  Office  of  Temporary  Controls,  with  full 
power  to  continue  and  maintain  in  his  name  all  civil 


proceedings  theretofore  instituted,  maintained,  or  de- 
fended by  the  Temporary  Controls  Administrator. 

On  June  30,  1947,  the  Emergency  Price  Control  Act 
of  1942  expired  by  its  terms.  Section  1  (b)  of  said 
Act  (the  savings  clause)  provided  that  the  provisions 
of  the  Act  and  the  applicable  regulations  shall  be 
treated  as  still  remaining  in  force  for  the  purpose  of 
sustaining  any  suit  respecting  any  liability  which  arose 
prior  to  the  termination  of  the  Act.  On  July  1,  1947, 
the  Housing  and  Rent  Act  of  1947  went  into  effect. 
Under  this  Act,  authority  to  administer  the  powers, 
functions,  and  duties  thereunder  was  conferred  by 
Congress  on  the  Housing  Expediter,  to  whom  rent  con- 
trol was  transferred,  and  who  'Vas  retained  as  the 
official  to  administer  the  [rent  control]  law"  (Sen. 
Conf.  Rep.,  Cong.  Rec,  June  19,  1947,  p.  7439;  Sen. 
Rep.  No.  86,  80th  Cong.,  1st  Sess.,  p.  2) . 

On  September  9,  1947,  after  the  new  Act  went  into 
effect  and  the  fimctions  previously  exercised  by  Philip 
B.  Fleming  as  to  cases  arising  under  the  Act  of  1942 
had  l)een  transferred  to  Frank  R.  Creedon,  the  new 
Housing  Expediter,  a  motion  was  made  to  substitute 
Creedon  as  party  plaintiff  in  the  place  and  stead  of 
Philip  B.  Fleming  in  the  instant  suit.  This  motion 
was  denied  (R.  12).  Simultaneously  on  the  motion 
of  the  attorney  for  the  defendant,  the  Court  ordered 
the  case  dismissed  on  the  ground  that  there  was 
"no  party  plaintiff"  (R.  12,  18).  The  reason  as- 
signed b}^  the  Court  ]:)elow  for  denying  the  motion  of 
the  plaintiff  to  substitute  Creedon  for  Fleming  was 
that   plaintiff   had   not   complied   Avith   the   rules   of 


Court  with  reference  to  the  notice  and  the  prepara- 
tion of  motion  required  (R.  19).  For  reasons  which 
are  not  apparent  in  the  record,  no  judgment  was 
entered  on  this  disposition  below  until  February  10, 
1948.  Prior  thereto,  however,  on  November  1,  1947, 
by  virtue  of  Executive  Order  (12  F.  R.  7265)  issued 
by  the  President  of  the  United  States,  Tighe  E. 
Woods  was  appointed  Acting  Housing  Expediter,  and 
invested  with  all  of  the  functions  with  respect  to 
rent  control  theretofore  exercised  by  Frank  R. 
Creedon,  his  predecessor,  with  full  power  to  continue 
all  civil  proceedings  theretofore  maintained  by  Frank 
R.  Creedon.  Accordingly,  on  December  1,  1947,  a  mo- 
tion was  made  returnable  December  15,  1947,  to  substi- 
tute Tighe  E.  Woods,  Acting  Housing  Expediter,  as 
plaintiff  in  the  place  of  Philip  B.  Fleming,  the 
original  plaintiff.  At  the  same  time,  the  plaintiff 
made  a  motion  returnable  also  on  December  15,  1947, 
for  an  entry  of  judgment  based  u])on  the  Court's 
previous  ruling  denying  substitution  and  dismissing 
the  complaint  on  September  9,  1947.  In  support  of 
the  motion  for  entry  of  judgment,  the  plaintiff  called 
to  the  District  Court's  attention,  the  fact  that  no 
judgment  had  as  yet  been  entered  to  reflect  this  pre- 
vious disposition  (R.  16). 

Finally,  on  February  10,  1948,  a  judgment  of  dis- 
missal was  entered  (fe.  18,  20).  The  grounds  assigned 
by  the  Court  below  in  support  of  the  judgment  of 
dismissal  were  recited  in  the  judgment  as  follows: 

1.  That  it  appeared  to  the  Court  that  no  notice 
of  motion  for  substitution  of  parties  plaintiff  had 
ever  been  served  upon  the  defendant. 


2.  That  Philip  B.  Fleming  had  not  been  Admin- 
istrator of  the  Office  of  Temporary  Controls  for  more 
than  five  months  prior  to  the  trial. 

3.  That  the  plaintiff  had  not  complied  with  the 
rules  of  Court  with  reference  to  the  notice  and  the 
preparation  of  notice  required ;  and 

4.  That  Philip  B.  Fleming  was  no  longer  the  real 
party  in  interest;  that  he  was  no  longer  Administra- 
tor of  the  Office  of  Temporary  Controls-Office  of 
Price  Administration;  and  that  he  no  longer  had 
power  and  authority  to  maintain  said  action  (R.  19). 

No  reference  was  made  in  the  recitals  of  this  judg- 
ment to  the  motion  by  plaintiff  on  December  1,  1947, 
to  substitute  Tighe  E.  'Woods,  Acting  Housing  Ex- 
pediter, as  plaintiff  in  place  of  Philip  B.  Fleming. 
From  this  judgment.  Notice  of  Appeal  was  filed  by 
the  Housing  Expediter  on  April  1,  1948  (R.  21). 

SPECIFICATIONS   OF   ERROIl 

1.  The  Court  below  erred  in  dismissing  the  above- 
entitled  action  for  want  of  jurisdiction. 

2.  The  Court  below  erred  in  dismissing  this  action 
on  the  ground  that  the  plaintiff  had  not  complied  with 
the  rules  of  Court  with  reference  to  the  notice  and 
preparation  of  motion  for  substitution  of  parties. 

3.  The  Court  below  erred  in  dismissing  this  action  on 
the  ground  that  the  original  plaintiff  had  not  been  in 
office  for  more  than  five  months  prior  to  the  date  of 
trial. 

4.  The  Court  below  erred  in  dismissing  this  action 
on  the  ground  that  the  original  plaintiff,  Philip  B. 
Fleming,  was  no  longer  the  real  party  in  interest ;  that 


he  was  not  Administrator  of  the  Office  of  Temporary 
Controls ;  and  that  he  no  longer  had  power  and  author- 
ity to  maintain  said  action. 


ARGUMENT 


Since  the  United  States  was  always  the  real  party  in  interest 
in  this  suit,  it  was  immaterial  who  the  nominal  plaintiff  was. 
Hence,  the  Court  erred  in  dismissing  the  action  either  on  the 
ground  that  notice  of  motion  to  substitute  one  nominal 
plaintiff  for  another  was  improperly  made,  or  because  the 
original  nominal  plaintiff  was  no  longer  in  office,  or  for  any 
other  ground  assigned  by  it  in  this  case 

Since  the  Court  below  wrote  no  opinion,  the  grounds 
for  dismissal  of  this  action  must  be  pieced  together 
from  the  recitals  in  its  judgment.  These  were:  (1) 
that  no  notice  of  motion  for  substitution  of  parties 
plaintiff  had  ever  been  served  upon  the  defendant ;  (2) 
that  Philip  B.  Fleming  had  not  been  Administrator 
of  the  Office  of  Temporary  Controls  for  more  than  five 
months  prior  to  trial ;  (3)  that  plaintiff  had  not  com- 
plied with  the  rules  of  Court  with  reference  to  notice 
and  preparation  of  notice,  and  (4)  that  Philip  B. 
Fleming  was  no  longer  the  real  party  in  interest ;  that 
he  was  no  longer  Administrator  of  the  Office  of  Tem- 
porary Controls-Office  of  Price  Administration,  and 
that  he  no  longer  had  power  and  authority  to  maintain 
said  action. 

None  of  these  grounds  for  dismissal  of  the  instant 
action  can  be  sustained  because  each  is  based  on  the 
theory  that  the  real  party  in  interest  was  Philip  B. 
Fleming,  Administrator,  Office  of  Temporary  Controls, 


the  plaintiff  in  whose  name  the  action  was  brought. 
This  was  clearly  erroneous  since  the  real  party  in 
interest  was  not  Philip  B.  Fleming,  or  any  other  indi- 
vidual Administrator,  but  the  United  States  Govern- 
ment. Examination  of  the  statutory  character  of  the 
suit  and  of  the  cases  construing  similar  actions,  shows 
beyond  a  question  of  a  doubt  that  the  Administrator's 
appearance  in  the  action  brought  under  Section 
205  (e)  was  a  function  of  the  Office  of  Temporary  Con- 
trols and,  as  such,  was  effected  solely  in  a  represent- 
ative capacity  on  behalf  of  the  United  States,  the  real 
plaintiff.  Since  the  United  States  was  always  the  real 
party  in  interest,  it  was  immaterial  who  the  nominal 
plaintiff  was.  For  that  reason,  the  action  should  not 
have  been  dismissed  either  because  notice  of  motion  to 
substitute  one  nominal  plaintiff  for  another  was  improp- 
erly made,  or  because  the  original  nominal  plaintiff 
was  no  longer  in  office.  As  we  shall  show,  the  ruling 
below  is  contrary  to  this  Court's  decisions  in  United 
States  V.  Koike,  164  F.  2d  155,  and  Flemirig  v.  Find- 
lay  and  LensUe,  165  F.  2d  79,  as  well  as  a  decision  of 
the  Eighth  Circuit  Court  of  Appeals  in  Fleming  v. 
Goodwin,  165  F.  2d  334,  certiorari  denied.  May  24, 
1948,  and  many  decisions  of  other  courts. 

a.  Consideration  of  the  act 

Section  205  (e)  of  the  Emergency  Price  Control  Act 
specifically  provides  that  ''*  *  *  The  Administra- 
tor may  institute  such  action  on  behalf  of  the  United 
States  *  *  *."  Such  a  provision  is  tantamount  to 
an  investiture  in  the  United  States  itself.     See,  United 
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States  V.  Siimmerlin,  310  U.  S.  414,  416,  and  cases 
there  cited,  where  the  Supreme  Court  said : 

The  claim  assigned  to  the  Federal  Housing' 
Administrator  acting  in  behalf  of  the  United 
States  became  the  claim  of  the  United  States 
and  the  United  States  thereupon  became  entitled 
to  enforce  it. 

Moreover,  the  proceeds  of  any  recovery  by  the  Admin- 
istrator in  treble  damage  cases  are,  of  course,  payable 
solely  to  the  Treasurer  of  the  United  States  (see,  31 
U.  S.  C.  147 ;  cf .  18  U.  S.  C.  174,  Criminal  Code,  Sec. 
88),  and  costs  cannot  "be  assessed  against  the  Admin- 
istrator or  the  United  States"  (Sec.  205  (c)  of  the 
Act,  50  U.  S.  C.  App.  Supp.  V,  925  (c)). 

While  treble  damage  actions  were  instituted,  as  per- 
mitted by  the  statute,  in  the  name  of  the  particular 
Price  Administrator  then  in  office,  that  procedure  pat- 
ently was  adopted  merely  for  judicial  and  administra- 
tive convenience,  so  that  all  parties  could  easily  deter- 
Qiine  the  special  nature  of  the  action,  and  could  dis- 
tinguish such  actions  from  the  vast  bulk  of  federal 
litigation  normally  carried  in  the  name  of  the  United 
States  as  such  (see,  Fleming  v.  Goodwin,  165  F.  2d 
334,  338  (C.  C.  A.  8) ) .  However,  even  though  the  Ad- 
ministrator exercised  the  authority  to  institute  action 
nominally  in  his  name,  no  distinction  can  be  drawn  in 
respect  of  such  actions  between  the  officer  and  the 
office  {Federal  Housing  Administrator  v.  Burr,  309 
U.  S.  242,  249-250).  In  the  Burr  case,  the  question 
was  whether  the  Federal  Housing  Administration 
could  be  sued  for  garnishment  where  the  statute  in 
question  provided  that  the  Administrator,  rather  than 
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the  agency,  could  sue  or  be  sued.  In  holding  that  the 
Federal  Housing  Administration,  the  office,  was  sub- 
ject to  garnishment,  the  Supreme  Court  stated : 

There  is  some  point  made  of  the  fact  that 
suit  was  brought  against  the  Federal  Hous- 
ing Administration  rather  than  against  the 
Administrator.  But  when  the  statute  author- 
izes suits  by  or  against  the  Administrator  ''in 
his  official  cai)acity"  we  conclude  that  that  per- 
mits actions  ])y  or  against  the  Federal  Hous- 
ins'  Administration.  The  Administrator  acts 
for  and  on  behalf  of  the  Federal  Housing  Ad- 
ministration, since  by  express  terms  of  the 
Act  all  of  the  powers  of  the  latter  ''shall  be 
exercised"  by  him.  Hence  action  by  him  in 
the  name  of  the  Federal  Housing  Administra- 
tion would  be  action  in  his  official  capacity. 

The  same  view  has  been  expressed  with  respect  to 
actions  under  the  Emergenq;^^  Price  Control  Act. 
Thus,  in  Shaw  v.  United  States,  151  F.  2d  967,  970, 
the  Sixth  Circuit  stated: 

The  Price  Administrator  is  not  to  be  distin- 
guished from  the.  Office  of  Price  Administra- 
tion any  more  than  the  Federal  Housing 
Administrator,  acting  in  his  official  capacity, 
is  to  be  distinguished  from  the  Federal  Hous- 
ing Administration.  Federal  Housing  Admin- 
istration V.  Burr,  309  U.  S.  242,  249,  250,  60 
S.  Ct.  488,  84  L.  Ed.  724. 

It  is  inconceivable  that  the  institution  or  mainte- 
nance of  an  action  under  the  Act  can  be  considered 
a  personal  or  individual  function  of  the  Administra- 
tor. To  accept  that  view  would  mean  that  unless  a 
successor  personally  directed  that  his  name  be  sub- 
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stituted,  an  action  would  be  allowed  to  abate.  For 
example,  during  the  year  1946,  when  there  were  two 
changes  of  Administrators,'  there  were  over  28,458 
cases  (mostly  treble  damage  actions)  in  the  federal 
courts  alone  in  which  the  Office  of  Price  Administra- 
tion was  a  party  plainti:ff.'  Obviously,  a  personal 
decision  of  the  Administrator  with  respect  to  each 
case  would  be  impossible.  Such  litigation  was  es- 
sentially by  the  office  as  such,  and  not  actions  personal 
in  character  in  any  respect 

From  the  foregoing,  it  must  be  obvious  that  even 
though  instituted  in  the  name  of  the  particular  Ad- 
ministrator then  in  office,  treble  damage  actions  were 
instituted  as  a  function,  and  a  continuing  function, 
of  that  office  as  an  agency  of  the  United  States.  That 
being  so,  compliance  with  Rule  25  (d)  of  the  Federal 
Rules  of  Civil  Procedure  or  the  Abatement  Act  in 
28  U.  S.  C.  Section  780,  infra,  p.  26,  providing  for 
the  substitution  of  successor  Government  officers,  was 
not  even  required  for  the  continued  maintenance  of 
a  case  such  as  this.  Rule  25  (d),  as  well  as  its  pred- 
ecessor, 28  U.  S.  C.  Section  780,  was  intended  only 
to  require  substitution  of  parties  where  the  action 
was  personal  in  character,  brought  by  or  against  a 
public  officer,  involving  his  personal  performance.  At 
common  law,  such  an  action  abated,  whereas  actions 
for  or  against  the  office   or  governmental  body  did 


^  Chester  Bowles  was  succeeded  by  Paul  Porter  on  February  26, 
1946,  and  the  latter  succeeded  by  Philip  B,  Fleming  on  December 
12,1946.    * 

■^Annual  Report  of  the  Director  of  the  Administrative  Office 
of  the  United  States  Courts  (1946) ,  p.  56. 
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not  a))ate  (Thompson  v.  United  States,  103  U.  S.  480, 
483-485;  United  Sates  ex  rel  Bernardiyi  v.  Butter- 
worth,  169  U.  S.  600 ;  Weadon  v.  Shahan,  50  Cal.  App. 
2d  254,  123  P.  2d  88).  The  so-called  abatement 
statutes  and  Rule  25  derived  therefrom,  were  intended 
to  remedy  the  common  law  rule  in  order  to  allow 
survival  and  substitution  in  the  personal  suits.  They 
have  no  application  to  suits  pertaining  to  the  office, 
such  as  here,  which  would  not  have  abated  at  common 
law  (cf.  Ex  parte  LaPrade,  289  U.  S.  444,  456-459; 
see  official  notes  of  draftsmen  to  Rule  25  (d)  of 
Federal  Rules  of  Civil  Procedure).  These  principles 
are  cogently  summed  up  in  Fleming  v.  Goodwin,  165 
F.  2d  334  at  p.  337,  as  follows: 

The  purpose  of  the  Rule  [25  (d)],  like  that 
of  the  statute  which  it  superseded,  was  to 
provide  for  the  continuance  of  an  action,  per- 
sonal in  character,  brought  by  or  against  a 
public  officer,  where  a  substantial  need  for 
continuing  the  action  existed  and  the  action 
could  not,  without  statutory  authority,  be 
maintained  against  his  successor  after  the 
officer  had  ceased  to  hold  office.  The  statute 
therefore  w^as  intended  to  cover  only  such 
actions,  to  which  a  public,  officer  was  a  party, 
as  would  a])ate  upon  his  separation  from  office. 
The  need  for  the  statute  did  not  arise  out  of 
the  death  or  resignation  of  Government  officers 
who  had  brought  actions  on  behalf  of  the 
Government.  Such  a  statute  was  needed  be- 
cause the  Supreme  Court  had  ruled,  in  a 
number  of  cases,  that  actions  brought  against 
public  officers  to  compel  personal  performance 
of  their  official  duties  could  not  be  continued 
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as  against  their  successors,  even  though  the  suc- 
cessors consented  (citing  cases). 

b.  Consideration  of  authorities 

Decisions  l)y  this  Court  and  two  other  Circuit 
Courts  of  Appeals  which  have  had  occasion  to  deal 
Avitli  the  problem,  are  in  accord  that  the  United 
States  is  the  real  party  in  interest  in  an  action 
brought  under  Section  205  (e),  and  that  the  Admin- 
istrator in  whose  name  the  action  was  l^rought  is 
solely  a  nominal  party  (United  States  v.  Koike,  164 
F.  2d  155  (C.  C.  A.  9th)  ;  Fleming  v.  FindJay  and 
Lenshe,  165  F.  2d  79  (C.  C.  A.  9th);  Fleming  v. 
Goodwin,  165  F.  2d  334  (C.  C.  A.  8th),  certiorari 
denied,  May  24,  1948;  Porter  v.  Maule,  160  F.  2d  1 
(C.  C.  A.  5th)  ;  see,  too.  Pointer  v.  American  Distilling 
Company,  71  F.  Supp.  483  (S.  D.  X.  Y.)  ;  Fleming 
V.   Peoples  Natural   Gas   Company,   8   F.   R.   D.   42 

(W.  D.  Pa.)). 

In  United  States  v.  Koike,  supra,  this  Court,  speak- 
ing through  Judge  Denman,  pointed  out  that  although 
the  action  for  statutory  damages  is  brought  in  the 
name  of  the  Administrator,  it  is  actually  a  suit  by 
the  United  States,  as  the  real  party  in  interest. 
Hence,  when  one  Administrator  is  substituted  for  an- 
other in  the  suit,  it  "is  not  technically  a  matter  of 
making  a  new  party  at  all."  In  substance  and 
reality,  the  action  continued  to  be  a  controversy  be- 
tween the  Government  and  the  defendant.  This 
Court  summed  up  the  rule  as  follows  (164  F.  2d  at 
p.  157)  : 

In  the  view  we  take,  the  substitution  of  the 
United  States  is  not  technically  a  matter  of 
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making  a  new  party  at  all.  The  action  here 
was  commenced  by  Porter  under  Sec.  205  (e) 
of  the  Act,  which  provides  that  "The  Admin- 
istrator may  institute  such  action  on  behalf 
of  the  United  States."  Porter  was,  therefore, 
no  more  than  a  nominal  plaintiff;  and  Fleming, 
who  should  have  been  sul^stituted  as  Porter's 
successor,  would  have  been  in  no  different 
position.  The  United  States,  on  behalf  of 
which  the  action  was  brought,  was  the  real 
plaintiff.  Bowles  v.  Goldman,  D.  C,  7  F.  R.  D. 
12,  17.  Whether  the  action  is  maintained  by 
an  official  authorized  to  sue  on  its  behalf,  or 
by  the  United  States  in  its  own  name,  the  real 
plaintiff  remains  the  same. 

This  Court's  decision  was  followed  by  the  Eighth 
Circuit  Court  of  Appeals  in  Fleming  v.  Goodivin,  supra. 
In  that  case,  the  facts  were  these:  The  action  was 
brought  on  September  6,  1945,  by  Chester  Bowles, 
Price  Administrator,  Office  of  Price  Administration, 
under  Section  205  (e)  of  the  Emergency  Price  Control 
Act  for  alleged  violations  of  one  of  the  regulations 
issued  under  that  Act.  Bowles  resigned  as  Price  Ad- 
ministrator effective  February  25,  1946,  and  Paul  A. 
Porter  became  his  successor  on  the  following  day.  On 
x^ugust  23,  1946,  Porter  filed  a  motion  in  the  District 
Court  to  be  substituted  for  Bowles  as  plaintiff.  This 
motion  was  noticed  for  hearing  on  August  28,  1946, 
which  was  more  than  six  months  after  Porter  had 
takeii  office.  On  November  1,  1946,  the  District  Court 
entered  an  order  denying  Porter's  motion  and  sustain- 
ing a  motion  of  the  defendants  for  the  abatement  and 
dismissal  of  the  action.  Porter  ceased  to  hold  the 
office  of  Price  Administrator  on  December  12,  1946, 
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and  was  succeeded  by  Philip  B.  Fleming,  Temporary 
Controls  Administrator,  under  Executive  Order  9809 
(50  U.  S.  C.  A.  App.,  Sec.  601  note,  11  F.  R.  14281). 
The  latter,  on  January  20,  1947,  moved  that  he  be  sub- 
stituted for  Porter  as  plaintiff.  The  District  Court 
heard  Fleming's  motion  for  substitution  on  January 
24,  1947,  but  reserved  its  ruling.  Fleming,  on  Jan- 
uary 29,  1947,  appealed  to  the  Court  from  the  order 
of  November  1,  1946,  denying  Porter's  motion  for  sub- 
stitution, and  dismissing  the  action. 

On  June  18,  1947,  the  United  States  Attorney  for 
the  Western  District  of  Missouri  filed  in  the  Court,  a 
motion  to  substitute  the  United  States  as  appellant  on 
the  ground  that  by  Executive  Order  9842  (50  U.  S. 
C.  A.  App.,  Sec.  925  note,  12  F.  R.  2646),  the  Attorney 
General  had  been  vested  with  authority  to  maintain 
this  action  in  the  name  of  the  United  States.  This 
motion  and  objections  thereto,  together  with  a  motion 
of  appellees  to  dismiss  the  appeal,  were  passed  for 
consideration  by  the  Court  at  the  submission  of  the 
appeal  on  the  merits. 

The  Government  contended  on  appeal  that  the 
United  States  was  at  all  times  the  real  party  in  inter- 
est ;  that  Bowles  and  those  who  succeeded  to  the  pow- 
ers and  authority  of  the  office  of  Price  Administrator 
were  nominal  parties,  and  that  compliance  with  Rule 
25  (d)  of  the  Federal  Rules  of  Civil  Procedure  {infra, 
p.  31)  was  not  a  condition  precedent  to  the  continued 
maintenance  of  the  action.  Sustaining  the  Govern- 
ment 's  contention,  the  Circuit  Court,  speaking  through 
Judge  Sanborn,  said  the  following  (165  F.  2d  at  p. 
338): 
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We  think  that  Rule  25   (d)    is  no  broader 
than  the  reason' for  it,  and  that  this  action  may 
still  be  maintained,  notwithstanding  the  failure 
of  Bowles'  successors  to  comply  with  the  Rule. 
The   Price   Administrator  was   authorized   by 
Sec,  205   (e)   of  the  Emergency  Price  Control 
Act  to  bring  the  action  '*on  behalf  of  the  United 
States. ' '     He  was  not  authorized  to  bring  it  on 
his  own  behalf.     The  right  and  duty  to  institute 
and  maintain  the  action  attached  to  the  office 
and  not  to  the  individual  who  happened  to  be 
holding  the  office  at  the  time  the  action  was 
brought.     We  think  that  the   action   survived 
the  resignation  of  Bowles  as  Price  Administra- 
tor  and  was   unaffected  by   that   event.     The 
duty  and  authority  to  continue  this  action  on 
behalf  of  the  Government  devolved  upon  Porter 
as   the    successor   to    Bowles,    and   then   upon 
Fleming  as  successor  to  Porter,  and  finally  upon 
the  Attorney  General,  who  was  authorized  to 
maintain  it  in  the  name  of  the  United  States. 
The    action   was,   however,    in   substance    and 
reality,  at  all  times  a  controversy  between  the 
Government  and  the  appellees.     The  only  pur- 
pose of  substitution  in  such  a  case  is  to  keep 
the  record  straight  so  that  the  judgment  finally 
entered    will    unquestionably    bind    the    right 
parties.     Such  a  substitution,  we  think,  amounts 
to  nothing  more  than  a  formal  amendment  to 
the  title  of  the  action  to  conform  it  to  the  truth. 

In  Porter  v.  Maule,  supra,  the  defendants  moved 
to  dismiss  an  appeal  of  the  Administrator,  Paul  A. 
Porter,  because  at  the  time  the  notice  of  appeal  was 
given  in  the  name  of  Bowles,  Porter,  not  Bowles,  was 
the    Administrator,    and    Porter    not    having    given 
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notice,  there  was  no  proper  appeal.  The  defendants 
also  contended  that  the  orders  of  the  District  Judge 
substituting  Porter  as  plaintiff,  and  the  order  of  a 
Judge  of  the  Circuit  Court  substituting  Porter  as 
appellant,  were  ineffective  because  granted  too  late, 
and  because  the  order  of  the  District  Judge  was  made 
after  the  purported  appeal  and  after  the  District  Court 
had  lost  jurisdiction.  The  defendants  also  claimed 
that  the  order  of  the  District  Court  substituting  Porter 
for  Bowles  was  without  force  because  the  law  creating 
the  Office  of  Price  Administration  had  ceased  to  be 
effective  on  June  30,  1946,  the  office  had  expired,  and 
it  had  not  been  restored  or  recreated.  The  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  rejected  these 
contentions  and,  speaking  through  Judge  Hutcheson, 
said  the  following  (160  F.  2d  at  p.  3)  : 

As  to  the  substitution  of  parties,  we  are  in  no 
doubt  that  in  a  case  of  this  kind,  while  suits 
are  brought  and  proceed  in  the  name  of  the 
administrator,  he  is  plaintiff  in  name  only. 
As  administrator,  he  acts  not  for  himself  but 
for  the  office.  Action  that  he  takes  in  filing 
suits,  and  in  api)ealing  from  judgments  in 
them,  is  action  on  behalf,  and  for  the  use,  of 
the  office,  and  when  he  is  no  longer  administra- 
tor, of  his  successor.  *  *  *  ^q  think  it 
plain,  though,  on  reason  and  on  authority,  [cit- 
ing cases]  that  the  suit  did  not  abate  but 
continued  both  for  judgment  and  for  appeal  in 
the  name  of  the  nominal  plaintiff  until  his  suc- 
cessor was  substituted. 

More  recently,  this  Court  in  Fleming  v.  Findlay 
and  Leuske,  supra,  reversed  a  ruling  of  the  District 
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Court  of  the  District  of  Oregon  which  dismissed  an 
action  brought  hy  Fleming,  and  which  refused  for 
jurisdictional  reasons  to  allow  substitution  of  Philii^ 
B.  Flennng,  as  plaintiff,  in  ])lace  of  Paul  A.  Portei', 
Administrator,  who  had  iristitnted  the  action.  In 
rea('hing  its  conchision,  reliance  was  ]:)laced  by  this 
Court  upon  its  previous  ruling  in  United  States  v. 
Koike,  supra. 

c.  Since  the  United  States  was  the  real  party  in  interest,  the  action  could 
have  been  continued  without  substitution  of  Creedon  for  Fleming.  There- 
fore, failure  to  comply  with  the  rules  with  reference  to  notice  of  motion 
for  substitution  by  the  Court  below  was  not  a  valid  basis  for  dismissal 
of  the  suit 

From  these  authorities,  it  must  be  manifest  that 
since  the  United  States  was  the  real  party  in  interest 
at  all  times,  the  action  could  have  continued  without 
substitution  of  Creedon  for  Fleming.  It  is,  there- 
fore, equally  clear  that  the  alleged  failure  on  the  part 
of  plaintiff  to  comply  with  the  rules  of  the  Court 
with  reference  to  notice  of  motion  for  substitution 
was  not  an  adequate  ground  upon  which  to  rest  the 
judgment  of  dismissal  in  this  case.  As  was  said  in 
Flemivij  v.  Goodwin,  165  F.  2d  at  p.  338: 

']'o  hold  that  this  action  abated  upon  the 
resignation  of  Chester  Bowles  as  Price  Admin- 
istrator and  was  no  longer  maintainable  be- 
cause of  the  noncompliance  by  his  successors 
with  Rule  25  (d),  would,  in  our  opinion,  be 
to  gloi'ify  form  over  substance  and  reality. 
Compare,  'Thompson  v.  United  States,  103  U. 
S.  480,  484,  26  L.  Ed.  521;  Porter  v.  Maule, 
5  Cir.,  160  F.  2d  1,  3;  United  States  v.  Koike, 
9  Cir.,  164  F.  2d  155,  157. 
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Apart  from  that,  it  has  been  held  that  motions 
by  Government  officers  for  substitution  under  Rule 
25   (d)  may  be  heard  ex  parte   {Bowles  v.  Weiner, 

6  F.  R.  T>.  540  (E.  D.  Mich.)  ;  Bowles  v.  Goldman, 

7  F.  R.  D.  12  (W.  D.  Pa.)  ;  Porter  v.  Woodriiff,  7 
F.  R.  D.  391  (W.  D.  N.  Y.)  ;  In  re  Creedon,  7  F.  R.  D. 
546  (W.  D.  N.  Y.) ;  Bowles  v.  Blue  RMon  Provisions, 
7  F.  R.  D.  603  (E.  D.  N.  Y.) ;  Botvles  v.  Kent  County 
Motor  Company,  B  F.  R.  D.  515,  516  (D.  C.  Del.)). 
These  cases  reach  this  result  on  the  basis  of  the  express 
language  of  Rule  25  (d)  of  the  Federal  Rules  of 
Civil  Procedure,  which  requires  notice  only  ''to  the 
party  or  officer  to  be  affected."  In  Bo  ivies  v.  Weiner, 
supra,  the  Court  said  on  this  point  (6  F.  R.  D.  at  p. 
542)  : 

It  is  therefore  the  successor-officer  who  is  the 
party  affected  and  to  whom  notice  is  required 
to  be  given,  and  not  the  opposite  party. 
*  *  *  the  defendants  are  in  no  manner 
affected  by  the  substitution  of  parties  plaintiff 
in  this  case,  and  *  *  *  they  have  not  been 
in  any  manner  j^rejudiced  thereby. 

It  should  also  be  noted  in  this  connection  that  in 
Fleming  v.  Goodwin,  supra,  the  District  Court  held 
that  because  of  Rule  6  (d)  of  the  Federal  Rules  of 
Civil  Procedure,  "no  action  could  be  taken  nor 
showing  made  until  five  days  after  the  filing  of  said 
motion"  (68  F.  Supp.  949).  In  that  case,  the  motion 
for  substitution  was  filed  on  August  23,  1946,  within 
six  months  after  Porter  took  office  on  February  26, 
1946.     If  strict  compliance  with  Riile  6  (d)  was  nee- 
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essary,  the  motion  for  substitution  was  three   days 
late  under  Rule  25  (d),  since  Rule  6  (d)  provides: 

A  written  motion,  other  than  one  which 
may  be  heard  ex  parte,  and  notice  of  the  hear- 
ing thereof  shall  be  served  not  later  than  5 

days  before  the  time  specified  for  the  hearing, 

*     *     * 

As  we  have  shown  above,  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  ruled  that  'Ho  hold 
that  this  action  *  *  *  abated  *  *  *  because 
of  the  non-compliance  *  *  *  with  Rule  25  (d) 
would  *  *  *  be  to  glorify  form  over  substance 
and  reality"  (165  F.  2d  at  p.  338). 

d.  The  fact  that  the  original  plaintiff  had  not  been  in  oflSce  for  more  than 
five  months  prior  to  date  of  trial;  that  he  was  no  longer  the  real  party 
in  interest,  and  that  he  no  longer  had  power  and  authority  to  maintain 
this  action,  were  likewise  no  proper  reasons  for  dismissing  this  suit 

The  other  grounds  assigned  by  the  Court  below  for 
dismissing  the  suit  were  that  the  plaintiff  had  not 
been  in  office  for  five  months  prior  to  trial;  that  he 
was  no  longer  the  real  party  in  interest,  and  that  he 
no  longer  had  power  to  maintain  the  suit  (R.  19). 

The  short  answer  to  these  contentions  is  that  similar 
contentions  were  raised  in  both  Fleming  v.  Findlay 
and  Lenske,  supra,  and  United  States  v.  Koike,  supra, 
and  in  both  instances,  this  Court  held  them  to  be  un- 
tenable. See  also,  Fleming  v.  Mohatvk  Wrecking  and 
Lumber  Company,  331  U.  S.  Ill,  119 ;  Porter  v.  Amer- 
ican National  Bank  and  Trust  Company,  161  F.  2d 
504(C.  C.  A.  7th). 
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e.  Even  if  substitution  was  necessary  in  this  case,  since  defendant  showed 
no  prejudice,  it  should  have  been  granted  in  furtherance  of  justice 

In  the  instant  case,  the  motion  for  substitution  of 
Frank  R.  Creedon  for  Pliilii)  B.  Fleming  was  made 
upon  trial.  Moreover,  prior  to  entry  of  judgment  of 
dismissal  on  February  10,  1948,  a  motion  had  been 
made  upon  more  than  ten  days'  notice  to  substitute 
Tighe  E.  Woods,  Acting  Housing  Expediter,  in  place 
of  Philip  B.  Fleming  (R.  13-14),  but  the  Court  below 
did  not  act  on  this  motion.  As  shown  above,  we  do 
not  think  substitution  was  necessary  here  since  it  was 
unaffected  by  the  resignation  of  Fleming  {Fleming 
V.  Goodwin,  supra,  at  p.  338).  But  if  it  was,  then 
consonant  with  the  liberal  principles  prevailing  under 
Rule  15  of  the  Federal  Rules  of  Civil  Procedure, 
following  28  U.  S,  C.  Section  723  (c),  substitution 
should  have  been  granted  either  upon  trial  or  there- 
after, unless  prejudice  could  be  shown  by  defendant. 
As  this  Court  said  in  United  States  v.  Koike,  supra 
(164  F.  2d  at  p.  157) : 

If  the  substitution  of  the  United  States  is 
permitted  here,  the  defendant  will  in  no  way 
be  iDrejudiced.  The  cause  of  action  against 
him  remains  the  same,  and  judgment  will  bar 
further  suits.  Sunshine  Coal  Co.  v.  Adkins, 
310  U.  S.  381,  402,  60  S.  Ct.  907,  84  L.  Ed.  123. 
If  substitution  is  not  i^ermitted,  however,  the 
result  would  be  to  require  the  United  States  to 
proceed  in  the  name  of  an  authorized  represent- 
ative rather  than  in  its  own  name.  The  vio- 
lations set  forth  in  the  complaint  are  alleged 
to  have  occurred  on  or  before  October  20,  1946, 
and  the  time  for  commencing  a  new  action  has 
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now  expired.     Bowles  v.  American  Distilling 
Co.,  D.  C,  62  F.  Supp.  20,  22. 

Under  these  circumstances,  we  believe  that 
the  motion  for  substitution  should  be  granted. 
The  federal  courts  have  broad  powers  to  amend 
pleadings  in  matters  of  form  at  any  stage  of 
the  case.  28  U.  S.  C.  A.,  Sec.  777;  Rule  15, 
Federal  Rules  of  Civil  Procedure.  This  i)ower 
is  liberally  construed  to  the  end  that  the  courts 
may  be  free  of  technical  rules  of  procedure 
which  delay  the  determination  of  causes  on 
their  nierits.  It  is  within  the  scope  of  this 
power  to  permit  the  substitution  of  a  party  for 
whose  benefit  an  action  was  brought  in  place 
of  the  nominal  plaintiff.  This  has  been  done 
both  where  the  nominal  plaintiff  was  found  to 
lack  authority  to  sue,  and  where  the  statute  of 
limitations  would  have  barred  the  commence- 
ment of  a  new  action  by  the  real  plaintiff. 
McDonald  v.  Nebraska,  8  Cir.,  101  F.  171.  A 
fortiori  it  niay  be  done  here,  wiiere  the  nom- 
inal plaintiff  originally  had  authority  to  sue, 
but  was  later  deprived  of  it. 

And,  as  was  said  in  Fleming  v.  Goodwin,  supra, 
where  there  was  no  compliance  with  Rule  25  (d) 
(165  F.  2d  at  pp.  337-338)  : 

We  are  convinced  that  Rule  25  (d)  of  the 
Federal  Rules  of  Civil  Procedure  was  not  pro- 
mulgated for  the  purj^ose  of  hamj^ering  the 
Government  in  its  efforts,  through  its  proper 
officers,  to  enforce  its  laws  or  to  obtain  judg- 
ment for  money  rightfully  due  it  or  for  statu- 
tory dama,i?es.  The  Rule  was  never  intended 
to  relieve  defendants,  in  actions  brought  on  be- 
half of  the  Government,  of  their  statutory  lia- 
bility to  the  Government. 
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Since  there  was  no  showing  of  prejudice  here, 
within  the  principles  laid  down  in  United  States  v. 
Koike,  supra,  and  Fleming  v.  Goodwill,  supra,  the 
Court  below  erred  in  denying  the  motion  for  sub- 
stitution. 

CONCLUSION 

The  judgment  below  should  be  reversed;  the  motion 
for  substitution  of  Tighe  E.  Woods,  Housing  Expe- 
diter, as  party  plaintiff,  should  be  granted;  and  the 
cause  should  be  remanded  for  further  proceedings. 
Respectfully  submitted. 

Ed  Dupree, 

General  Counsel, 
Hugo  V.  Prucha, 
Assistant  General  Counsel, 
Nathan  Siegel, 
Special  Litigation  Attorney, 
Office  of  the  Housing  Expediter,  Office  of  the 
General   Counsel,   4th   ayid   Adams   Drive 
SW.,  Washington  25,  D.  C. 


APPENDIX  A 

Emergency  Price  Control  Act  of  1942,  as  amended 
(50  U.  S.  C.  App.  Sees.  901,  et  seq). 

Section  1  (b).  The  provisions  of  this  Act,  and  all 
regulations,  orders,  price  schedules,  and  requirements 
thereunder,  shall  terminate  on  June  30,  1947,  or  upon 
the  date  of  a  proclamation  by  the  President,  or  upon 
the  date  specified  in  a  concurrent  resolution  by  the 
two  Houses  of  the  Congress,  declaring  that  the  fur- 
ther continuance  of  the  authority  granted  by  this  Act 
is  not  necessary  in  the  interest  of  the  national  defense 
and  security,  whichever  date  is  the  earlier ;  except  that 
as  to  offenses  committed,  or  rights  or  liabilities  in- 
curred, i^rior  to  such  termination  date,  the  provisions 
of  this  Act  and  such  regulations,  orders,  price  sched- 
ules, and  requirements  shall  be  treated  as  still  remain- 
ing in  force  for  the  purpose  of  sustaining  any  proper 
suit,  action,  or  prosecution  with  respect  to  any  such 
right,  liability,  or  offense. 

Sec.  205.  (a)  Whenever  in  the  judgment  of  the  Ad- 
ministrator any  person  has  engaged  or  is  about  to 
engage  in  any  acts'  or  practices  which  constitute  or 
will  constitute  a  violation  of  any  provision  of  section 
4  of  this  Act,  he  may  make  application  to  the  appro- 
priate court  for  an  order  enjoining  such  acts  or  prac- 
tices, or  for  an  order  enforcing  compliance  with  such 
provision,  and  upon  a  showing  by  the  Administrator 
that  such  person  has  engaged  or  is  about  to  engage 
in  any  such  acts  or  practices  a  permanent  or  tempo- 
rary injunction,  restraining  order,  or  other  order  shall 
be  granted  without  bond. 

(23) 
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Sec.  205.  (c)  The  district  courts  shall  have  juris- 
diction of  criminal  proceedings  for  violations  of  sec- 
tion 4  of  this  Act,  and,  concurrently  with  State  and 
Territorial  courts,  of  all  other  proceedings  under  sec- 
tion 205  of  this  Act.  Such  criminal  proceedings  may 
be  brought  in  any  district  in  which  any  j^art  of  any 
act  or  transaction  constituting  the  violation  occurred. 
Except  as  provided  in  section  205  (f)  (2),  such  other 
proceedings  may  be  brought  in  any  district  in  which 
any  part  of  any  act  or  transaction  constituting  the 
violation  occurred,  and  may  also  be  brought  in  the 
district  in  which  the  defendant  resides  or  transacts 
business,  and  process  in  such  cases  may  l)e  served  in 
any  district  wherein  the  defendant  resides  or  trans- 
acts business  or  wherever  the  defendant  may  be 
found:  Provided,  hoivever,  That  all  suits  under  sub- 
section (e)  of  this  section  shall  be  brought  in  the  dis- 
trict or  county  in  which  the  defendant  resides  or  has 
a  place  of  business,  an  office,  or  an  agent.  Any  such 
court  shall  advance  on  the  docket  and  expedite  the 
disposition  of  any  criminal  or  other  proceedings 
brought  before  it  under  this  section.  No  costs  shall 
be  assessed  against  the  Administrator  or  the  United 
States  Government  in  any  proceeding  under  this  Act. 

Sec.  205  (e)  If  any  person  selling  a  commodity 
violates  a  regulation,  order,  or  price  schedule  pre- 
scribing a  maximum  price  or  maximum  prices,  the 
person  who  buys  such  commodity  for  use  or  consump- 
tion other  than  in  the  course  of  trade  or  business  may, 
within  one  year  from  the  date  of  the  occurrence  of  the 
violation,  except  as  hereinafter  provided,  bring  an 
action  against  the  seller  on  account  of  the  overcharge. 
In  such  action,  the  seller  shall  be  liable  for  reason- 
able attorney's  fees  and  costs  as  determined  by  the 
court,  plus  whichever  of  the  following  sums  is  the 
greater:  (1)  Such  amount  not  more  than  three  times 
the   amount   of  the   overcharge,   or  the   overcharges, 
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upon  which  the  action  is  based  as  the  court  in  its  dis- 
cretion may  determine,  or  (2)  an  amoimt  not  less  than 
$25  nor  more  than  $50,  as  the  court  in  its  discretion 
may  determine :  Provided,  however,  That  such  amount 
shall  be  the  amount  of  the  overcharge  or  overcharges 
or  $25,  whichever  is  greater,  if  the  defendant  proves 
that  the  violation  of  the  regulation,  order,  or  price 
schedule  in  question  was  neither  willful  nor  the  result 
of  failure  to  take  practicable  precautions  against  the 
occurrence  of  the  violation.  For  the  purposes  of  this 
section  the  payment  or  receipt  of  rent  for  defense-area 
housing  accommodations  shall  be  deemed  the  buying 
or  selling  of  a  commodity,  as  the  case  may  be ;  and  the 
word  ''overcharge"  shall  mean  the  amount  by  which 
the  consideration  exceeds  the  applicable  maximum 
price.  If  any  person  selling  a  commodity  violates  a 
regulation,  order,  or  price  schedule  prescribing  a  max- 
imum price  or  maximum  prices,  and  the  buyer  either 
fails  to  institute  an  action  under  this  subsection  within 
thirty  days  from  the  date  of  the  occurrence  of  the 
violation  or  is  not  entitled  for  any  reason  to  bring 
the  action,  the  Administrator  may  institute  such  action 
on  behalf  of  the  United  States  within  such  one-year  pe- 
riod. If  such  action  is  instituted  by  the  Administrator, 
the  buyer  shall  thereafter  be  barred  from  bringing  an 
action  for  the  same  violation  or  violations.  Any  action 
under  this  sul:>section  by  either  the  l^uyer  or  the  Ad- 
ministrator, as  the  case  may  be,  may  be  brought  in  any 
court  of  competent  jurisdiction.  A  judgment  in  an 
action  for  damages  under  this  subsection  shall  be  a  ])ar 
to  the  recovery  under  this  subsection  of  any  damages 
in  any  other  action  against  the  same  seller  on  account 
of  sales  made  to  the  same  i)urchaser  prior  to  the  institu- 
tion of  the  action  in  which  such  judgment  was  rendered. 
28  U.  S.  C.  Section  780  (Abatement  Act)  provides 
in  part : 
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li*  *  *  Where,  during  the  pendency  of  an  ac- 
tion, suit,  or  other  proceeding  brought  by  or  against 
an  officer  of  the  United  States,  or  of  the  District  of 
Cohimbia,  or  the  Canal  Zone,  or  of  a  Territory  or  an 
Insular  Possession  of  the  United  States,  or  of  a  county, 
city,  or  other  governmental  agency  of  such  Territory 
or  Insular  Possession,  and  relating  to  the  present  or 
future  discharge  of  his  official  duties,  such  officer  dies, 
resigns,  or  otherwise  ceases  to  hold  office,  it  shall  be 
competent  for  the  court  wherein  the  action,  suit,  or 
proceeding  is  pending,  whether  the  court  be  one  of 
first  instance  or  an  api3ellate  tribunal,  to  permit  the 
cause  to  be  continued  and  maintained  by  or  against 
the  successor  in  office  of  such  officer,  if  within  six 
months  after  his  death  or  separation  from  the  office 
it  be  satisfactority  shown  to  the  court  that  there  is 
a  substantial  need  for  so  continuing  and  maintaining 
the  cause  and  obtaining  an  adjudication  of  the  ques- 
tions involved." 


APPENDIX  B 

3.  Pertinent  provisions  of  the  Rent  Regulation  for 
Housing  (10  F.  R.  3436). 

Sec.  2.  Prohibition  against  higher-than-max- 
imiim  rents. 

(a)  General  Prohibition. — Regardless  of  any 
contract,  agreement,  lease,  or  other  obligation 
heretofore  or  hereafter  entered  into,  no  person 
shall  demand  or  receive  any  rent  for  or  in  con- 
nection with  the  use  or  occupancy  on  and  after 
the  effective  date  of  regulation  of  any  housing 
accommodations  within  the  Defense-Rental 
Area  higher  than  the  maximum  rents  provided 
by  this  regulation;  and  no  person  shall  offer, 
solicit,  attempt,  or  agree  to  do  any  of  the  fore- 
going. Lower  rents  than  those  provided  by 
this  regulation  may  be  demanded  or  received. 

Sec.  10.  Enforcement. — Persons  violating 
any  provision  of  this  regulation  are  subject  to 
criminal  penalties,  civil  enforcement  actions 
and  suits  for  treble  damages  as  provided  for 
by  the  act. 

Sec.  13.  Dejinitions. — (a)  When  used  in  this 
regulation  the  term: 

(5)  '' Person"  includes  an  individual,  cor- 
poration, partnership,  association,  or  any  other 
organized  group  of  persons,  or  legal  successor 
or  representatives  of  any  of  the  foregoing,  and 
includes  the  United  States  or  any  agency 
thereof,  or  any  other  government,  or  any  of  its 
political  subdivisions,  or  any  agency  of  any  of 
the  foregoing. 

(8)  ''Landlord"  includes  an  owner,  lessor, 
sublessor,  assignee  or  other  person  receiving  or 
entitled  to  receive  rent  for  the  use  or  occupancy 
of  any  housing  accommodations,  or  an  agent  of 
any  of  the  foregoing. 

(27) 
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(10)  ^'Renf  means  the  consideration,  in- 
cluding any  bonus,  benefit,  or  gratuity,  de- 
manded or  received  for  or  in  connection  with 
the  use  or  occupancy  of  housing  accommodations 
or  the  transfer  of  a  lease  of  such  accommo- 
dations. 


APPENDIX  C 

Federal  Rules  of  Civil  Procedure  (28  U.  S.  C.) 
following  Section  723  (c)  : 

Rule  6  (d).  For  Motions — Affidavits. — A  written 
motion,  other  than  one  which  may  be  heard  ex  parte, 
and  notice  of  the  hearing  thereof  shall  be  served  not 
later  than  5  days  before  the  time  specified  for  the 
hearing,  unless  a  different  period  is  fixed  by  these  rules 
or  by  order  of  the  court.  Such  an  order  may  for  cause 
shown  be  made  on  ex  parte  application.  When  a  mo- 
tion pursuant  to  this  rule  may  be  made  when  it  is 
served  with  the  motion;  and,  except  as  otherwise  pro- 
vided in  Rule  59  (c),  opposing  affidavits  may  be 
served  not  later  than  1  day  before  the  hearing,  unless 
the  court  permits  them  to  be  served  at  some  other  time. 

Rule  15  (b).  Ameyidments  to  Conform  to  the  Evi- 
dence.— When  issues  not  raised  by  the  pleadings  are 
tried  by  express  or  implied  consent  of  the  parties, 
they  shall  be  treated  in  all  respects  as  if  they  had 
been  raised  in  the  pleadings.  Such  amendment  of  the 
pleadings  as  may  be  necessary  to  cause  them  to  con- 
form to  the  evidence  and  to  raise  these  issues  may  be 
made  upon  motion  of  any  party  at  any  time,  even 
after  judgment;  but  failure  so  to  amend  does  not 
affect  the  result  of  the  trial  of  these  issues.  If  evi- 
dence is  objected  to  at  the  trial  on  the  ground  that  it 
is  not  within  the  issues  made  by  the  pleadings,  the 
court  may  allow  the  pleadings  to  be  amended  and 
shall  do  so  freely  when  the  presentation  of  the  merits 
of  the  action  will  be  subserved  thereby  and  the  object- 
ing party  fails  to  satisfy  the  court  that  the  admission 
of  such  evidence  would  prejudice  him  in  maintaining 

(29) 
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his  action  or  defense  upon  the  merits.  The  court 
may  grant  a  continuance  to  enable  the  objecting  party 
to  meet  such  evidence. 

Rule  25  (d)  Public  Officers;  Death  or  Separation 
frora  Office. — When  an  officer  of  the  United  States, 
the  District  of  Columbia,  a  state,  county,  city,  or  other 
governmental  agency,  or  any  other  officer  specified  in 
the  Act  of  February  13,  1925,  c.  229,  §  11  (43  Stat. 
941),  U.  S.  C,  Title  28,  §  780,  is  a  party  to  an  action 
and  during  its  pendency  dies,  resigns,  or  otherwise 
ceases  to  hold  office,  the  action  may  be  continued  and 
maintained  by  or  against  his  successor,  if  within  6 
months  after  the  successor  takes  office  it  is  satisfac- 
torily shown  to  the  court  that  there  is  a  substantial 
need  for  so  continuing  and  maintaining  it.  Substitu- 
tion pursuant  to  this  rule  may  be  made  when  it  is 
shown  by  supplemental  pleading  that  the  successor  of 
an  officer  adopts  or  continues  or  threatens  to  adopt  or 
continue  the  action  of  his  predecessor  in  enforcing 
a  law  averred  to  be  in  violation  of  the  Constitution 
of  the  United  States.  Before  a  substitution  is  made, 
the  party  or  officer  to  be  affected,  unless  expressly 
assenting  thereto,  shall  be  given  reasonable  notice  of 
the  application  therefor  and  accorded  an  opportunity 
to  object. 
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No.  11929  Criminal. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Samuel  D.  Collins, 

Appellant, 
vs. 
United  States  of  America, 

Appellee. 


REPLY  BRIEF  OF  APPELLEE. 


I. 

Jurisdictional  Statement. 

The  jurisdiction  of  this  Court  is  not  contested  on  this 
appeal. 

II. 
Statement  of  Facts. 

The  United  States  of  America  on  August  11,  1947,  ap- 
plied to  the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division,  for  a  writ  of 
habeas  corpus  ad  prosequendum.  This  writ  was  granted 
by  the  Court  and  directed  to  the  sheriff  of  Los  Angeles 
County,  directing  the  said  sheriff  to  produce  the  appellant 
before  the  court  upon  charges  of  income  tax  evasion.  On 
August  11,  1947,  and  subsequent  dates  the  appellant  was 
produced  before  the  court. 

Collins  was  represented  by  counsel,  Percy  Hammond 
[Tr.  2]  and  George  N.  Stahlman  [Tr.  5].    Appellant  was 
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very  anxious  to  dispose  of  the  matter  and  waived  indict- 
ment by  the  grand  jury  and  consented  that  the  matter  be 
presented  by  information  [Tr.  2,  3].  No  point  seems  to 
have  been  raised  in  this  appeal  as  to  the  propriety  of 
such  action. 

On  August  15,  1947,  the  defendant  proposed  to  plead 
guilty  to  the  information  on  file  in  accordance  with  his 
waiver  as  to  those  counts  charging  violation  of  Section 
145(b)  of  the  Internal  Revenue  Code  [Tr.  22  and  23] 
and  entered  a  plea  of  not  guilty  to  the  counts  charged  in 
violation  of  Section  145(c)  of  the  Internal  Revenue  Code 
[Tr.  23].  The  Court,  prior  to  taking  the  plea  examined 
Collins  at  length.  Collins  was  deaf  [Tr.  35]  and  seemed 
to  have  considerable  trouble  in  hearing  the  Court. 

George  M.  Bryant,  the  Government  attorney,  requested 
on  examination  to  determine  the  appellant's  understanding 
of  a  plea  [Tr.  6].  Judge  Yankwich  refused  to  take  the 
plea  until  he  was  convinced  that  appellant  understood  the 
nature  of  the  plea  and  its  possible  results  [Tr.  6-19]. 
Collins  was  convicted  upon  his  plea  on  August  15,  1947, 
and  was  sentenced  to  spend  a  period  of  18  months  in  a 
Federal  penitentiary  upon  Count  1  and  the  same  upon 
Count  2,  sentences  to  run  consecutively.  Thereafter 
Counts  3  and  4  were  dismissed  [Tr.  39]. 

On  April  26,  1948,  Collins  filed  a  motion  in  the  District 
Court  to  set  aside  the  judgment  and  change  his  plea  [R. 
13].  This  was  heard  without  argument  and  the  motion 
was  ruled  on  by  Judge  Yankwich,  who  dismissed  the  con- 
tentions and  denied  the  motion  [R.  19].  On  May  3,  1948, 
appellant  filed  notice  of  appeal  [R.  21].  It  is  now  prose- 
cuted in  forma  pauperis,  pursuant  to  order  of  this  Court. 
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ARGUMENT. 

I. 

The  Appellant  Was  Represented  by  Counsel. 

The  appellant  was  represented  by  counsel  of  his  own 
choosing,  Percy  Hammond  and  George  N.  Stahlman  [Tr. 
2,  5]. 

All  that  the  Constitution  requires  is  that  a  defendant 
should  be  afforded  a  fair  opportunity  to  secure  counsel  of 
his  own  choice  with  the  accustomed  incidents  of  consulta- 
tion and  an  adequate  opportunity  of  preparation.  Rule  44 
provides  that  if  the  defendant  appears  in  court  without 
counsel,  then  the  Court  is  to  advise  him  of  his  right  to 
counsel.     (Rule  44  F.  R.  Crim.) 

11. 
The  Plea  Was  Properly  Received. 

The  plea  was  properly  received.  Rule  11,  Federal  Rules 
of  Criminal  Procedure,  provides  that  the  Court  may  re- 
fuse to  accept  a  plea  of  guilty  and  shall  not  accept  the 
plea  without  first  determining  that  the  plea  is  made  volun- 
tarily with  understanding  of  the  nature  of  the  charge. 
The  record  is  here  replete  with  the  time  that  the  trial 
court  took  to  determine  the  understanding  of  the  appellant 
of  the  nature  of  the  charge  and  consequences  of  a  plea 
to  the  charge. 


III. 

The  Hearing  by  the  Trial  Court  Was  Adequate. 

The  Court  properly  denied  the  plaintiff's  motion  for 
withdrawal  of  plea.  Rule  32(d),  Federal  Rules  of  Crim- 
inal Procedure,  provides: 

"(d)  Withdrazual  of  Plea  of  Guilty.  A  motion  to 
withdraw  a  plea  of  guilty  or  of  nolo  contendere  may 
be  made  only  before  sentence  is  imposed  or  while  im- 
position of  sentence  is  suspended ;  but  to  correct  mani- 
fest injustice  the  court  after  sentence  may  set  aside 
the  judgment  of  conviction  and  permit  the  defendant 
to  withdraw  his  plea. 

''It  is  well  settled  that  a  motion  for  leave  to  with- 
draw a  plea  of  guilty  and  to  substitute  a  plea  of 
not  guilty  is  addressed  to  the  sound  discretion  of  the 
trial  court;  and  further  that  the  exercise  of  such 
discretion  is  reviewable    .     .     ." 

Camarota  v.  United  States,  6  Cir.,  2  F.  2d  650; 

Ward  V.  United  States,  6  Cir.,  116  F.  2d  135; 

United  States  v.  Fox,  3  Cir.,  130  F.  2d  56. 

"The  cases  uniformly  hold  that  motions  to  with- 
draw a  plea  of  guilty  should  be  denied  where  the  plea 
of  guilty  was  entered  either  by  the  defendant  or  his 
counsel  in  his  presence,  and  if  the  defendant  knew 
and  understood  what  was  being  done  and  there  were 
not  present  any  circumstances  of  force,  mistake,  mis- 
apprehension, fear,  inadvertence  or  ignorance  of  his 
rights  and  understanding  of  the  consequences  of  the 
plea." 

United  States  v.  Colonna,  142  F.  2d  210; 

Title  18,  U.  S.  C.  A.,  Sec.  688. 
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In  Bergen  v.    United  States    (145    F.   2d    181,    186), 
the  Court  states: 

"In   the   absence   of   a   controlling   statute  or   rule 
of  Court,  the  granting  of  denial  of  a  motion  to  with- 
draw a  plea  of  guilty  is  within  the  discretion  of  the 
trial  court  and  is  not  a  matter  of  right.     Kercheval 
V.  United  States,  274  U.  S.  220,  223,  47  S.  Ct.  582, 
71  L.  Ed.  1009;  Gleckman  v.  United  States,  8  Cir., 
16  F.  2d  670;  Scheff  v.  United  States,  8  Cir.,  33  F. 
2d  263;  Rachel  v.  United  States,  8  Cir.,  61   F.  2d 
360;   Jackson   v.   United   States,   8   Cir.,    131    F.   2d 
606,  609;  Ward  v.  United  States,  6  Cir.,  116  F.  2d 
135;  United  States  v.   Fox,  3   Cir.,   130  F.   2d  56 
certiorari  denied  317  U.  S.  666,  63  S.  Ct.  74,  87  L 
Ed.   535 ;  Tomlinson  v.  United  States,  68  App.   D 
C.  106,  93  F.  2d  562,  114  A.  L.  R.  1315,  certiorari 
denied  303  U.  S.  646,  58  S.  Ct.  645,  82  L.  Ed.  1102 
Roberto  v.  United  States,  7  Cir.,  60  F.  2d  774. 

"An  abuse  of  the  court's  discretion  is  refusing  to 
allow  a  withdrawal  of  a  plea  of  guilty  is  reversible 
error,  but  a  mere  showing  of  the  denial  of  the  motion 
is  not  sufficient.  It  is  necessary  that  the  accused  show 
in  support  of  his  motion  that  the  plea  of  guilty  'should 
not  be  allowed  to  stand  against  him  because  of  some 
reason  existing  when  it  was  entered,  but  for  which 
he  would  not  have  entered  the  plea,  and  that  reason 
must  amount  to  a  fraud  or  an  imposition  upon  him, 
or  a  misapprehension  of  his  legal  right.'  (Rachel  v. 
United  States,  supra  (61  F.  2d  362).  It  has  been 
held  that  the  principles  on  which  the  motion  to  with- 
draw a  plea  of  guilty  may  be  granted  or  denied  re- 
main unchanged  by  Rule  2(4)  of  the  Rules  of  Prac- 
tice and  Procedure  in  Criminal  Cases  providing  that 
the  motion  shall  be  made  within  ten  days  after  entry 
of  plea  and  before  sentence  is  imposed.  Farnsworth 
v.  Zerbst,  5  Cit.,  98  F.  2d  541,  543. 


«*  *  *  While  the  burden  is  on  the  accused 
to  show  cause  for  the  change  of  his  plea,  the  court's 
discretion  should  be  exercised  liberally,  so  as  to  pro- 
mote the  ends  of  justice  and  to  safeguard  the  life 
and  liberty  of  the  accused,  especially  where  the  de- 
fendant is  without  the  advice  of  counsel  and  his 
motion  is  seasonably  made.  And,  in  any  case,  the 
motion  should  not  be  denied  where  it  is  evident  that 
the  ends  of  justice  would  best  be  served  by  granting  it. 

"An  intelligent  and  full  understanding  by  the  ac- 
cused of  the  charge  against  him  is  a  first  require- 
ment of  due  process.  Amnions  v.  King,  8  Cir.,  133 
R  2d  270,  272;  Smith  v.  O'Grady,  312  U.  S.  329, 
61  S.  Ct.  592,  85  L.  Ed.  859.  On  a  motion  by  an 
accused  without  counsel  for  the  withdrawal  of  a 
plea  of  guilty  on  the  ground  of  want  of  comprehen- 
sion of  the  charge,  the  rights  of  the  accused  and  the 
duties  upon  the  trial  court  are  not  unlike  their  re- 
spective rights  and  duties  when  the  question  is  whether 
the  accused  has  competently  waived  his  right  to  the 
assistance  of  counsel.  'The  constitutional  right  of  an 
accused  to  be  represented  by  counsel  invokes,  of  it- 
self, the  protection  of  a  trial  court,  in  which  the 
accused — whose  life  or  liberty  is  at  stake — is  without 
counsel.  This  protecting  duty  imposes  the  serious 
and  weighty  responsibility  upon  the  trial  judge  of 
determining  whether  there  is  an  intelligent  and  com- 
petent waiver  by  the  accused.  While  an  accused  may 
waive  the  right  to  counsel,  whether  there  is  a  proper 
waiver  should  be  clearly  determined  by  the  trial  court, 
and  it  would  be  fitting  and  appropriate  for  that  deter- 
mination to  appear  upon  the  record.'  Johnson  v. 
Zerbst,  304  U.  S.  458,  465,  58  S.  Ct.  1019,  1023,  82 
L.  Ed.  1461,  146  A.  L.  R.  357.  So,  while  the  ac- 
cused in  the  present  case  had  the  right,  without  the 
advice  of  counsel,   to  enter  a  plea  of  guilty  to  the 
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charge  against  him,  it  rested  upon  the  trial  court, 
when  the  appHcation  for  withdrawal  of  the  plea  was 
seasonably  made,  to  determine  whether,  in  the  light 
of  all  pertinent  evidence,  the  plea  of  guilty  had  been 
made  with  intelligence  and  comprehension.  Circum- 
stances important  for  consideration  are  the  nature  of 
the  charge  against  the  accused,  his  apparent  intelli- 
gence and  ability  to  fully  comprehend  the  charges 
against  him,  the  gravity  of  the  offense  charged,  the 
timeliness  of  the  motion  to  withdraw  the  plea,  and 
the  fact  that  the  accused  before  entering  his  plea  did 
not  have  the  advice  of  counsel. 

"*  *  *  Moreover,  the  question  here  is  not  the 
probable  guilt  of  the  accused  nor  what  caused  him 
to  change  his  mind,  but  whether,  at  the  time  of  the 
entry  of  his  plea,  he  had  the  requisite  understand- 
ing of  the  charges  against  him." 

Summary  of  Argument. 

The  facts  herein  are  uncontradicted  as  stated  in  ap- 
pellant's opening  brief.  The  Government  agreed  that  this 
court  has  the  power  to  consider  this  appeal;  it  believes 
that  the  Court  in  this  case  adequately  and  fairly  exam- 
ined the  defendant  to  be  sure  that  he  understood  the 
nature  and  possible  effects  of  his  plea.  The  Court  was 
satisfied  from  his  examination,  which  constitutes  the  ma- 
jority of  the  evidence  contained  in  the  Transcript,  that  the 
defendant  understood  what  was  happening  to  him.  He 
even  gave  additional  time  for  the  defendant  to  confer 
with  his  counsel.  Upon  the  whole  record,  it  is  submitted 
that  the  constitutional  rights  of  the  defendant  were  fully 
protected  and  that  the  hearing  before  the  trial  court  was 
adequate. 


Conclusion. 

Appellee  therefore  submits  that  this  court  should  not 
vacate  the  judgment  of  conviction  and  thereby  allow  the 
appellant  at  this  late  date  to  reopen  the  trial  of  a  matter 
where  it  is  possible  that  witnesses  and  evidence  may  be 
not  as  easily  available  as  they  were  at  the  time  of  trial 
and  plea. 

Dated:  At  Los  Angeles,  California,  this  22nd  day  of 
December,  1948. 

Respectfully  submitted, 

James  M.  Carter, 

United  States  Attorney, 

Ernest  A.  Tolin,  and 
George  M.  Bryant, 

Assistant  United  States  Attorneys, 

By  George  M.  Bryant, 
Assistant  United  States  Attorney, 

Attorneys  for  United  States  of  America. 
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2  Warren  H.  Hagcr  vs. 

In  the  District  Court  for  the  Territory  of  Alaska, 
Fourth  Judicial  Division 

No.  5628 

WARREN  L.  HAGER, 


Plaintiff 


vs. 
CLYDE  E.  GORDON, 


Defendant 

SECOND  AMENDED  COMPLAINT 

Comes  now  the  above  named  plaintiff,  and  for 
his  causes  of  action  against  the  above  named  de- 
fendant, alleges  and  states: 

FIRST  CAUSE  OF  ACTION 

I. 

That  the  plaintiff  is  now  and  at  all  times  herein 
mentioned  has  been  the  owner  of  and  entitled  to 
the  possession  of  the  hereinafter  described  property, 
which  is  now  located  in  the  Fairbanks  Recording 
District,  Fourth  Judicial  Division  of  the  Territory 
of  Alaska,  and  is  particularly  described  as  follows,. 
to- wit :  i 

One  certain  jDower  boat  with  stern  wheel 
named  the  "Elaine  G"  and  one  certain  powei 
driven  barge  used  in  connection  with  the 
'^  Elaine  G"  in  the  handling  of  freight  anc 
cargo  on  the  Tanana,  Yukon  and  Chena  River.' 
in   Alaska;    said   property   being   now   in   th( 
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Chena  River  near  Fairlxanks,   Alaska,   of  the 
reasonable  market  value  of  $25,000.00. 

II. 

That  on  or  about  the  20th  day  of  April,  1946, 
the  above  plaintiff  was  in  possession  of  the  alcove 
described  property,  and  the  defendant  took  posses- 
sion of  the  same  unjustly,  unlawfully  and  capri- 
ciously, and  is  now,  and  has  been  since  said  date, 
unjustly,  unlawfully  and  forceably  holding  posses- 
sion thereof,  and  is  wrongfully  withholding  from 
this  plaintiff  all  of  said  personal  property  above 
described.   [1] 

SECOND  CAUSE  OF  ACTION 

Plaintiff  further  alleges  for  this  his  second 
cause  of  action,  as  follows: 

II. 

Plaintiff  further  alleges  for  this  his  second 
adopts  in  this  cause  of  action  as  if  fully  set  out 
herein,  all  of  the  allegations  of  his  First  Cause  of 
Action,  and  in  addition  thereto  alleges: 

III. 

That  the  above  enumerated  and  described  per- 
sonal property  is  properly  fitted  for  handling, 
hauling  and  transferring  large  amounts  of  freight 
and  cargo  on  the  rivers  and  waters  of  Alaska,  and 
on  and  after  the  20th  day  of  April,  1946,  the  above 
named  defendant  has  used  said  boat  and  property 
arbitrarily  and  against  the  will  of  this  plaintiff 
and  during  the  months  of  May,  June,  July,  August, 
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September  and  October,  hauled  many  tons  of 
freight  on  the  Chena,  Tanana  and  Yukon  rivers, 
and  that  the  reasonable  value  of  the  use  of  said 
equipment  was  Ten  Thousand  ($10,000.00)  Dollars, 
and  that  the  use  was  brought  about  by  the  defend- 
ant wrongfully  taking  possession  thereof,  and  hold- 
ing the  same  adversely  to  this  plaintiff,  and  thereby 
deprived  this  plaintiff  of  the  use  thereof  to  his 
damage  in  the  sum  of  Ten  Thousand  ($10,000.00) 
Dollars. 

Wherefore,  plamtiff  i3rays  judgment  on  his  first 
cause  of  action  as  follows,  to-wit: 

1.  For  a  judgment  requiring  the  defendant  to 
return  and  restore  to  the  plaintiff  all  of  the  above 
described  personal  property,  and  in  the  event  said 
personal  property  cannot  be  restored,  then  for  a 
judgment  against  the  defendant  for  a  reasonable 
market  value  thereof  in  a  sum  of  Twenty-five 
Thousand  ($25,000.00)  Dollars,  together  with  inter- 
est thereon  at  the  rate  of  six  (6%)  per  cent  from 
the  20th  day  of  April,  1946. 

2.  For  the  further  judgment  of  the  Court  on 
plaintiff's  second  cause  of  action  for  the  smn  of 
Ten  Thousand   ($10,000.00)   Dollars,  damages,   [2] 

3.  For  all  costs  of  this  action  including  a  reason- 
able sum  as  attorney's  fees  for  plaintiff's  attor- 
neys, and  for  such  other  and  further  relief  as  thej 
Court  deems  just  in  the  premises. 

BAILEY  E.  BELL  and 
JULIEN  A.  HURLEY 

Attorneys  for  Plaintiffs. 
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United  States  of  America 
Territory  of  Alaska — ss. 

Warren  L.  Hager,  being  first  duly  sworn  on 
oath,  deposes  and  says:  That  he  is  the  plaintiff 
above  named;  that  he  has  read  the  above  Second 
Amended  Complaint  and  knows  the  contents  thereof, 
and  that  the  same  is  true  and  correct  as  he  verily 
believes. 

[Seal]  /s/  WARREN  L.  HAGER 

Subscribed  and  sworn  to  l^efore  me  this  1st  day 
of  October,  1947. 

/s/  BAILEY  E.  BELL, 

Notary  Public  in  and  for  the 
Territory  of  Alaska. 

My  commission  expires:  1/28/49 

Service  of  a  copy  of  the  above  is  hereby  acknowl- 
edged this  1st  day  of  October,  1947. 

LATHANAN  &   TAYLOR 
J.  A.  Lathanan,  Jr. 

[Endorsed] :  Filed  Oct.  1,  1947  [3] 
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[Title  of  District  Court  and  Cause] 

ANSWER 

Comes  now  tlie  defendant  above-named  and  for 
his  answer  to  the  Second  Amended  Complaint  of 
the  Plaintiff  now  on  file  herein,  admits,  denies  and 
alleges  as  follows: 

I. 

Defendant  denies  each  and  every  allegation  con- 
tained in  paragraphs  I  and  II  of  the  First  Cause 
of  Action  stated  in  Plaintiff's  Second  Amended 
Complaint,  and  the  whole  thereof,  save  and  except 
that  the  Defendant  admits  that  he  has  had  posses- 
sion of  the  property  described  in  said  Cause  of 
Action  at  all  times  mentioned  in  said  Cause  of  Ac- 
tion, and  that  said  boat  and  barge  are  located  in 
the  Fairbanks  Recording  Precinct,  Fourth  Division, 
Territory  of  Alaska;  and  Defendant  affirmatively 
alleges  that  he  has  had  such  possession  at  all  times 
since  said  boat  and  barge  were  built. 

II. 

For  answer  to  paragraph  III  of  Plaintiff's 
in  Plaintiff's  Second  Amended  Complaint,  Defend- 
ant denies  each  and  every  allegation  contained  in 
paragraph  II  thereof  and  the  whole  of  said  jysLva- 
graph. 

III. 

For  an  answer  to  paragraph  III  of  Plaintiff's 
Second  Cause  of  Action,  Defendant  admits  that  the 
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said  boat  and  barge  are  fitted  for  hauling  freight 
and  cargo  on  the  rivers  and  waters  of  Alaska  dur- 
ing the  open  session  of  navigation  and  Defendant 
denies  each  and  every  other  allegation  in  said  para- 
graph contained.  [4] 

As  a  further  defense  and  by  way  of  his  First 
Affirmative  Defense  to  the  First  and  Second 
Causes  of  iVction  stated  in  Plaintiff's  Second 
Amended  Complaint,  Defendant  alleges  as  follows: 

I. 

That  the  Defendant,  at  all  times  mentioned  in 
Plaintiff's  Amended  Complaint,  was  and  now  is 
the  owner  in  possession  of  and  entitled  to  the  pos- 
session of  the  power  boat  and  barge  described  in 
Plaintiff's  Second  Amended  Complaint,  and  that 
said  ownership  and  right  of  possession  is  exclusive 
and  absolute. 

Wherefore,   having   fully   answered   the    Second 

Amended  Complaint  of  tlie   Plaintiff  now  on  file 

herein,    the    Defendant    prays    that    the    same    be 

dismissed  and  the  Plaintiff  take  nothing  thereby; 

and  that  the  Defendant  have  and  recover  from  the 

;  Plaintiff    his    costs    and    disbursements    incurred 

I  herein   including   a   reasonable   sum   as   attorney's 

I  fees  and  for  such  other  and  further  relief  as  the 

I  Court  deems  just  in  the  i)remises. 

I  LATHANAN    &    TAYLOR 

/s/  By  J.  A.  Lathanan,  Jr. 
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United  States  of  America 
Territory  of  Alaska — ss. 

Clyde  E.  Gordon,  being  first  duly  sworn,  on  oatli 
deposes  and  says:  That  he  is  the  defendant  above- 
named;  that  he  has  read  the  above  Answer  and 
knows  the  contents  thereof,  and  that  the  same  is 
true  and  correct  as  he  verily  believes. 

[Seal]  /s/  CLYDE  E.  GORDON 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  October,  1947. 

/s/  J.  A.  LATHANAN,  JR. 

Notary  Public  for  Alaska 
My  Commission  expires  May  20,  1951. 

Service  acknowledged  by  receipt  of  copy  of  the 
foregoing  Answer  this  20th  day  of  October,  1947. 

BAILEY  E.  BELL 
By  F.  W.  Dillard 

[Endorsed] :  Filed  Oct.  21,  1947.  [5] 


[Title  of  District  Court  and  Cause] 

REPLY 

Comes  now  the  above  named  plaintiff  and  for 
reply  to  the  answer  filed  herein  denies  and  admits 
as  follows,  to- wit: 

I. 

Plaintiff  denies  all  affirmative  matter  set  forth 
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in  paragrapli  number  I.,  and  the  whole  thereof, 
and  specifically  denies  that  the  defendant  has  had 
l^ossession  of  said  boat  and  barge  at  all  times  since 
it  was  l)uilt. 

II. 

Plaintiff  denies  the  allegations  in  x)^^^^gi'apli 
marked  I.,  on  page  two  of  the  answer,  and  the 
whole  thereof,  and  specifically  denies  that  the  de- 
fendant is  the  owner  of  and  entitled  to  the  posses- 
sion of  the  boat  and  ])arge  described  in  plaintiff's 
complaint,  and  denies  that  the  defendant  owns  any 
part  thereof,  and  denies  that  the  defendant  is  en- 
titled to  the  possession  thereof. 

Wherefore,  plaintiff  having  fully  replied  to  de- 
fendant's answer  prays  that  he  may  recover  as  in 
his  complaint  asked  for  and  for  such  other  and 
further  relief  as  he  is,  hj  law  entitled  to. 

/s/  BxlILEY  E.  BELL 
/s/  JULIEN  A.  HURLEY 

Attorneys  for  Plaintiff.    [6] 

United  States  of  America, 
Territory  of  Alaska — ss. 

Warren  L.  Hager,  being  first  duly  sworn,  on 
oath  says;  That  he  is  the  Plaintiff  above  named; 
that  he  has  read  the  above  reply  and  knows  the 
contents  thereof,  and  that  the  same  is  true  and 
correct  as  he  verily  believes. 

[Seal]  /s/  WARREN  L.  HAGER 
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Subscribed  and  sworn  to  before  me  this  29th  day 
of  December,  1947. 

/s/  BAILEY  E.  BELL 

Notary  Public,  Territory  of  Alaska 
My  Commission  exjiires  1-28-49. 

Service  acknowledged  by  receipt  of  a  copy  of  the 
foregoing  reply  this  29th  day  of  December,  1947. 

/s/  AYARREN   A.    TAYLOR 
Attorney  for  Defendant. 

[Endorsed] :  Filed  Dec.  29,  1947.   [7] 
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INSTRUCTIONS 

Members  of  the  Jury:  You  are  instructed: 

I. 

A. 

That  the  Plaintiff,  Hager,  makes  the  following 
claims,  to-wit:  That  in  the  latter  part  of  1944  he 
and  the  Defendant,  Gordon,  entered  into  an  oral 
agreement  as  follows,  to-wit: 

(1)  The  Defendant,  Gordon,  should  furnish  the 
money  to  build,  equip  and  operate  a  stern  wheel 
power  boat  (afterwards  named  "Elaine  G"),  and 
a  power  driven  barge  (afterwards  named  "Elaine 

G"); 

(2)  That  the  Plaintiff,  Hager,  w^ould  operate 
said  boat  and  barge  and  apply  the  earnings  thereof 
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to  the  payment  of  the  cost  of  building,  equipping 
cind  operating  said  ])oat  and  barge; 

(3)  That  when  the  earnings  of  said  boat  and 
barge  paid  off  the  cost  of  building,  equipping  and 
operating  said  boat  and  barge,  the  same  would  l)e 
the  property  of  the  Plaintiff,  Hager,  free  of  all 
liabilities ; 

(4)  That  at  all  times  before  such  earnings  of 
said  boat  and  barge  paid  off  the  cost  of  building, 
equipping  and  operating  the  same,  the  Plaintiff, 
Hager,  was  to  be  the  owner  of  said  boat  and  barge ; 

(5)  That  before  the  20th  day  of  April,  1946,  the 
earnings  of  said  boat  and  barge  had  paid  off  all 
of  the  cost  of  building,  equipping  and  operating 
said  boat  and  barge. 

B. 

You  are  instructed  that  if  the  Plaintiff,  Hager, 
has  proved,  by  a  preponderance  of  the  evidence 
in  this  case,  each  of  the  matters  set  forth  in  sut)- 
paragraphs  (3),  (4)  and  (5)  of  Paragraph  A  of 
this  Instruction,  then,  and  only  then,  should  you 
find  in  favor  of  the  Plaintiff  and  sign  Verdict 
Number  I.  If  the  Plaintiff  fails  to  prove  the  mat- 
ters set  forth  in  any  of  said  sub-paragraphs  (3), 
(4)  and  (5)  above,  by  a  preponderance  of  the  evi- 
dence in  this  case,  or  if  the  evidence  in  this  case 
as  to  the  matters  set  forth  in  said  sub-paragraphs 
(3),  (4)  and  (5)  is  equally  divided,  you  should 
find  against  the  Plaintiff  on  the  issues  set  forth 
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in  this  case,  and  you  should  find  for  the  Defend- 
ant, Gordon,  and  sign  Verdict  Number  II. 

II. 

The  Defendant,  Gordon,  claims  that  his  agree- 
ment with  the  Plaintiff  Hager,  in  the  latter  part 
of  1944  was  as  follows,  to-wit: 

(a)  That  he,  Gordon,  was  to  build  the  boat  and 
barge  afterwards  known  as  "Elaine  G"; 

(b)  That  said  Hager  w^ould  operate  said  boat 
and  barge,  "Elaine  G",  and  apply  the  earnings 
thereof  to  the  repayment  of  the  cost  of  building, 
equipping  and  operating  said  boat  and  barge; 

(c)  That  when  the  earnings  from  said  boat  and 
barge  paid  off  the  cost  of  building,  equipping  and 
operating  said  boat  and  barge  he,  Gordon,  would 
give  him,  Hager,  a  title  to  said  boat  and  barge ;  [9] 

(d)  That  the  earnings  from  said  "Elaine  G" 
boat  and  barge  had  not,  on  or  before  the  20th  day 
of  April,  1946,  paid  off  the  cost  of  building,  equip- 
ping and  oi^erating  said  boat  and  barge; 

(e)  That  he,  Gordon,  never  executed  any  title 
transferring  said  "Elaine  G"  boat  and  barge  to 
said  Hager,  or  anyone  else. 

You  are  instructed  that  you  should  consider  the 
above  claims  of  the  Defendant,  Gordon,  at  the 
same  time  that  you  consider  the  claims  of  the 
Plaintiff,  Hager,  mentioned  in  Instruction  Num- 
ber I,  and  give  effect  to  such  claims  as  you  believe 
to  be  true. 
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III. 

(a)  You  are  instructed  that  this  is  an  action  in 
claim  and  delivery,  which  can  l^e  maintained  by 
the  Plaintiff,  Hager,  only  in  case  he  was  the  owner 
of  the  ''Elaine  G"  boat  and  barge  upon  the  20th 
day  of  April,  1946,  and  thereafter.  If  the  owner 
of  said  boat  and  barge,  upon  the  20th  day  of 
April,  1946,  was  the  Defendant,  Gordon,  then  the 
Plaintiff  cannot  prevail  in  this  action,  and  this  is 
true  without  regard  to  whether  or  not  the  earn- 
ings of  said  ''Elaine  G"  boat  and  barge  had  paid 
off  the  cost  of  building,  equipping  and  operating 
said  boat  and  barge. 

(b)  You  are  further  instructed  that  unless  the 
Plaintiff,  Hager,  proves  by  a  preponderance  of 
the  evidence  in  this  case  that  he,  Hager,  and  not 
the  Defendant,  Gordon,  was  the  owner  of  said 
"Elaine  G"  boat  and  barge  upon  the  20th  day  of 
April,  1946,  [10]  you  should  find  against  the 
Plaintiff,  Hager,  and  in  favor  of  the  defendant, 
Gordon. 

(c)  You  are  instructed  that  if  you  believe  from 
the  evidence  Defendant,  Gordon,  furnished  all  the 
money  for  the  building,  equipping  and  operating 

i  (except  salary  for  Plaintiff,  Hager)  of  the  boat 
I  and  barge  "Elaine  G"  prior  to  April  20,  1946,  the 
I  title  and  ownership  of  said  boat  and  barge  would 
!  have  been  in  him,  Gordon,  unless  the  Plaintiff  has 
proved  by  a  preponderance  of  the  evidence  in  this 
case  that  he  and  the  Defendant  agreed,  as  men- 
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tionecl  in  siib-i)aragTaph  (4)  of  Paragraph  A  of 
Instruction  Number  I,  to-wit:  That  at  all  times 
before  the  earnings  of  said  ''Elaine  G"  boat  and 
barge  paid  off  the  cost  of  building,  equi])ping  and 
operating  said  boat  and  barge,  the  said  Hager  was 
to  be  the  owner  of  said  boat  and  barge. 

IV. 

You  are  instructed  that  if  you  find  in  favor  of 
the  Plaintiff,  Hager,  as  to  the  ownership  of  said 
boat  and  barge  on  April  20,  1946  and  thereafter, 
and  as  to  the  earnings  of  said  boat  and  barge  hav- 
ing paid  off  the  cost  of  building,  equipping  and 
operating  the  same,  then  it  would  be  your  duty  to 
find  that  the  Plaintiff,  Hager,  was  damaged  in 
the  sum  of  $10,000  by  the  taking  and  withholding 
of  said  boat  and  barge  by  the  Defendant,  Gordon, 
and  you  should  further  find  in  your  Verdict  that 
the  value  of  said  boat  and  barge,  at  the  time  of 
said  taking,  was  the  sum  of  $55,000.  These  mat- 
ters are  set  forth  in  Verdict  Number  I.   [11] 

Except  where  the  court  declares  the  evidence  to 
be  conclusive,  you,  members  of  the  jury,  are  the 
judges  of  the  value  of  all  of  the  evidence  admitted 
in  the  case.  However,  your  power  of  judging  the 
effect  of  evidence  is  not  arbitrary,  but  must  be 
exercised  with  legal  discretion  and  in  subordina- 
tion to  the  rules  of  evidence  as  administered  by 
and  given  to  you  by  the  court  in  its  instructions. 

You  should  not  permit  the  remarks  or  expres- 
sions of  opinion  by  the  attorneys  in  the  case  to 
influence  your  judgment  unless  the  same   are  in 


Clyde  E.  Gordon  15 

conformity  with  the  evidence  or  are  logical  deduc- 
tions therefrom. 

Your  duty  is  to  determine  the  facts  of  the  case 
from  the  evidence  submitted  in  conformity  with 
the  instructions  of  the  court. 

It  is  the  duty  of  the  judge  of  this  court  to  in- 
struct you  as  to  the  law^  involved  in  this  case  and 
it  is  your  duty,  as  jurors,  to  accept  as  law  and  to 
follow  the  same,  whatever  is  laid  down  to  you  as 
the  law  of  the  case  by  the  judge  of  this  court.  [12] 

You  are  instructed  that  the  laws  of  the  Territory 
of  Alaska  lay  down  the  following  general  rules  for 
your  guidance  as  to  the  value  of  evidence,  to-wit: 

1.  That  your  power  of  judging  the  effect  of  evi- 
dence is  not  arbitrary,  but  to  l^e  exercised  with  legal 
discretion  and  in  subordination  to  the  rules  of 
evidence. 

2.  That  you  are  not  bound  to  find  in  conformity 
with  the  declarations  of  any  number  of  witnesses 
which  do  not  produce  conviction  in  your  minds 
against  a  less  number,  or  against  a  presumption  or 
other  e\4dence  satisfying  to  your  minds. 

3.  That  a  witness  wilfully  false  in  one  part  of 
his  testimony  may  be  distrusted  in  others. 

I     4.    That  when  the  evidence  is  contradictory,  the 

I 

i  findings  shall  be  in  accordance  with  the  prepon- 
I  derance  of  the  evidence. 

5.    That  evidence  is  to  be  estimated  not  only  by 

its  own  intrinsic  weight,  but  also  according  to  the 

I  evidence  which  it  is  in  the  power  of  one  side  to 
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produce  and  of  the  other  to  contradict;  and,  there- 
fore, 

6.  That  if  the  weaker  and  less  satisfactory  evi- 
dence is  offered  when  it  appears  that  stronger  and 
more  satisfactory  e^ddence  was  within  the  power 
of  the  party,  the  evidence  offered  should  be  ^riewed 
with  distrust. 

7.  That  oral  admissions  of  a  party  should  be 
viewed  with  caution.  [13] 

You  are  instructed  as  follows: 

1.  That  by  ''preponderance  of  evidence"  is 
meant  the  amount  of  evidence  which  taken  on  the 
wdiole  produces  the  stronger  unpression  upon  the 
minds  of  the  jury  and  convinces  them  of  its  truth 
when  weighed  against  the  evidence  in  opposition 
thereto ; 

2.  That  you  should  not  consider  any  evidence 
sought  to  be  introduced,  but  excluded  by  the  court, 
nor  should  you  consider  any  evidence  that  has  been 
stricken  from  the  record  by  the  court; 

3.  That  it  is  manifestly  impossible  for  the  court 
to  cover  the  law  of  this  case  in  a  few  instructions, 
and  that,  therefore,  you  should  consider  all  the 
instructions  together  and  not  disconnectedly; 

4.  That  you  should  endeavor  to  agree  upon  a 
verdict  and  should  calmly  reason  with  your  fel- 
lows with  the  view  of  arriving  at  a  verdict.  You 
should  not  refuse  to  agree  from  pride  of  opinion, 
nor  should  vou  surrender  anv  conscientious  views 
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founded  on  the  evidence  or  lack  of  evidence.  [14] 
Pursuant  to  the  foregoing  Instructions,  I  have 
prepared  two  forms  of  verdict,  which  are  self- 
explanatory,  for  you  to  take  into  your  jury  room. 
You  should  elect  a  foreman  and  by  him  sign  the 
verdict  upon  which  you  unanimously  agree,  and 
return  it  into  the  court  as  your  verdict. 

Herewith  I  hand  you  these  Instructions  for  your 
guidance,  together  with  the  above-mentioned  forms 
of  verdict,  the  exhibits  that  have  been  introduced 
m  evidence,  and  the  pleadings  in  the  case.  Return 
all  of  these  into  Court  with  your  verdict. 

Dated  at  Fairbanks,  Alaska,  this  28th  day  of 
January,  1948. 

HARRY  E.  PRATT 
District  Judge. 

[Endorsed] :  Filed  Jan.  28,  1948.  [15] 


[Title  of  District  Court  and  Cause] 
VERDICT  NUMBER  I 

We,  the  jury,  duly  empaneled  and  sworn  to  try 
,the  above-entitled  case,  do,  from  the  evidence  and 
the  law  of  the  case,  find  in  favor  of  the  Plaintiff, 
Hager,  and  against  the  Defendant,  Gordon,  and 
.that  the  Plaintiff,  Hager,  was,  upon  the  20th  day 
I  of  April,  1946,  and  at  all  times  thereafter,  the 
;  owner  of  and  entitled  to  the  possession  of  that 
i  certain  stern  wheel  power  boat  named  '^  Elaine  G", 
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and    that     certain    power     driven    barge     named 
'^Elaine  G"; 

We  further  find  that  the  value  of  said  boat  and 
barge,  upon  the  20th  day  of  April,  1946,  was  the 
sum  of  155,000.00,  and  that  the  Plaintiff  has  suf- 
fered damages  in  the  sum  of  $10,000.00  by  the  tak- 
ing and  withholding  of  said  boat  and  l)arge  by  the 
Defendant. 

Done    at    Fairbanks,    Alaska,    this day    of 

January,  1948. 


Foreman.    [16] 

[Title  of  District  Court  and  Cause] 

VERDICT  NUMBER  II. 

We,  the  Jury,  duly  empaneled  and  sworn  to  try 
the  above-entitled  cause,  do,  from  the  evidence  and 
the  law  of  the  case,  find  in  favor  of  the  Defendant, 
Gordon,  and  against  the  Plaintiff,  Hager,  and  that 
upon  the  20tli  day  of  April,  1946,  and  thereafter, 
the  Defendant,  Gordon,  was  the  owner  of  and  en- 
titled to  the  possession  of  that  certain  stern  wheel 
boat  named  "Elaine  G",  and  that  certain  power 
driven  barge  named  "Elaine  G". 

Done  at  Fairbanks,  Alaska,  this  28th  day  of  Jan- 
uary, 1948. 

DONALD  McDonald  hi 

Foreman. 
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Jan.  28,  1948. 

EntcTcd  in  Court  Journal  No.  36,  Page  121. 

[Endorsed] :  Filed  Jan.  28,  1948.  [17) 


[Title  of  District  Court  and  Cause] 

MOTION  FOR  NEW  TRIAL 

Comes  now  Warren  L.  Hager,  and  moves  the 
court  to  set  aside  the  verdict  of  the  Jury  in  the 
above-entitled  cause,  and  to  grant  a  new  trial,  and 
for  grounds  states: 

I. 

That  the  Court  erred  in  sustaining  the  defend- 
ants' objections  to  competent  questions,  thereby 
preventing  the  introduction  of  competent  evidence. 

II. 

That  the  Court  erred  in  excluding  competent, 
material  and  relevant  evidence  throughout  the  en- 
tire proceedings. 

III. 

That  the  court  erred  in  sustaining  the  numerous 
objections  to  the  plaintiff's  questions,  which  if 
answered,  would  have  caused  competent  evidence  to 
have  been  admitted  on  the  part  of  the  plaintiff. 

IV. 

The  Court  erred  in  admitting  incompetent  evi- 
i  dence  on  the  part  of  the  defendant. 

!  ^• 

I     That  the  court  erred  in  giving  the  following  in- 
!  structions  to  the  Jury,  which  were  excepted  to  by 
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the  plaintiff  and  exceptions  were  allowed  l)y  the 
Court. 

(IV)  That  at  all  times  ])efore  such  earnings  of 
said  boat  and  barge  paid  off  the  cost  of  building, 
equipping  and  operating  the  same,  the  Plaintiff, 
Hager,  was  to  be  the  owner  of  said  ])oat  and 
barge.   [18] 

(II)  The  Defendant,  Gordon,  claims  that  his 
agreement  with  the  Plaintiff,  Hager,  in  the  latter 
part  of  1944  was  as  follows,  to-Avit: 

(a)  That  he,  Gordon,  w^as  to  build  the  boat  and 
barge  afterwards  known  as  "Elaine  G"; 

(b)  That  said  Hager  would  operate  said  boat  and 
barge,  "Elaine  G",  and  apply  the  earnings  thereof 
to  the  repayment  of  the  cost  of  building,  equipi^ing 
and  operating  said  boat  and  barge; 

(c)  That  when  the  earnings  from  said  boat  and 
barge  paid  off  the  cost  of  building,  equipping  and 
operating  said  boat  and  barge  he,  Gordon,  would 
give  him,  Hager,  a  title  to  said  boat  and  barge; 

(d)  That  the  earnings  from  said  "Elaine  G" 
boat  and  barge  had  not,  on  or  before  the  20th  day 
of  April,  1946,  paid  off  the  cost  of  building,  equip- 
ping and  operating  said  boat  and  barge; 

(e)  That  he,  Gordon,  never  executed  any  title 
transferring  said  "Elaine  G"  boat  and  barge  to 
said  Hager,  or  anyone  else. 

You  are  instructed  that  you  should  consider  the 
above  claims  of  the  Defendant,  Gordon,  at  the  same 
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ime  that  you  consider  the  claims  of  the  Plaintiff, 
Hager,  mentioned  in  instruction  Nirnil^er  I,  and 
^ive  effect  to  such  claims  as  you  believe  to  be  true. 

(Ill)  (a)  You  are  instructed  that  this  is  an 
iction  in  claim  and  delivery,  which  can  be  main- 
:ained  by  the  Plaintiff,  Hager,  only  in  case  he  was 
the  owner  of  the  ''Elaine  G"  boat  and  barge  upon 
the  20th  day  of  April,  1946,  and  thereafter.  If 
the  owner  of  said  boat  and  barge,  upon  the  20th 
day  of  April,  1946,  was  the  Defendant,  Gordon, 
then  the  Plaintiff  cannot  prevail  in  this  action, 
and  this  is  true  without  regard  to  w^hether  or  not 
the  earnings  of  said  "Elaine  G"  boat  and  barge 
had  paid  off  the  cost  of  building,  equipping  and 
operating  said  boat  and  barge. 

(b)  You  are  further  instructed  that  miless  the 
Plaintiff,  Hager,  proves  by  a  preponderance  of 
the  evidence  in  this  case  that  he,  Hager,  and  not 
the  Defendant,  Gordon,  was  the  ovmer  of  said 
"Elaine  G"  boat  and  barge  upon  the  20th  day  of 
April,  1946,  you  should  find  against  the  Plaintiff, 
Hager,  and  in  favor  of  the  defendant,  Gordon. 

(c)  You  are  instructed  that  if  you  believe  from 
the  evidence  Defendant,  Gordon,  furnished  all  the 
imoney  for  the  building,  equipping  and  [19]  oper- 
ating (except  salary  for  Plaintiff,  Hager)  of  the 
boat  and  barge  "Elaine  G"  prior  to  April  20,  1946, 
Ithe  title  and  ownership  of  said  boat  and  barge 
'would  have  been  in  him,  Gordon,  unless  the  Plain- 
itiff  has  proved  by  a  preponderance  of  the  e^ddence 
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in  this  case  that  he  and  the  Defendant  agreed,  as 
mentioned  in  sub-paragraph  (4)  of  Paragraph  A 
of  Instruction  Number  I,  to-wit:  That  at  all  times 
before  the  earnings  of  said  ''Elaine  G"  boat  and 
barge  paid  off  the  cost  of  ]3uilding,  equipping  and 
operating  said  boat  and  barge,  the  said  Hager  was 
to  be  the  o^^^ler  of  said  boat  and  barge. 

VI. 

That  the  verdict  of  the  Jury  is  contrary  to  the 
evidence  and  is  contrary  to  the  Law. 

YII. 

That  the  verdict  is  not  sustained  by  any  confi- 
dent evidence;  is  against  the  clear  weight  of  the 
evidence  and  should  l^e  set  aside,  vacated  and  a 
new  trial  granted. 

VIII. 

That  the  verdict  as  returned  into  court  was  ar- 
rived at  milawfully,  and  was  arrived  at  bias,  preju- 
dice and  misconduct  on  the  part  of  certain  Jurors 
and  was  rendered  for  sympathy  for  the  said  De- 
fendant. 

IX. 

That  the  Jury  in  arriving  at  the  verdict  took 
into  consideration  the  income  tax  matter,  which 
was  excluded  by  the  court,  which  prevented  a  fair 
and  impartial  verdict. 

Plaintiff  Therefore,  prays  the  Court  to  grant  a 
new^  trial  in  said  cause,  and  to  do  justice  between. 
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the   parties    regardless    of   the    purported   verdict 
rendered. 

JULTEN  A.  HURLEY  and 
BAILEY   E.   BELL 

Attorneys   for   Plaintiff. 

Copy  of  the  above  motion  served  this  31st  day 
of  January,  1948. 

/s/  WARREN  A.  TAYLOR, 

Attorney  for  Defendant. 

[Endorsed] :  Filed  Jan.  31,  1948.  [20] 

[Title  of  Cause] 

ORDER 

The  Court  having  on  Feln-uary  6,  1948,  heard  the 
arguments  of  respective  counsels  in  this  cause  on 
the  Motion  for  a  New  Trial  and  now  being  fully 
advised  in  the  premises,  it  was  Ordered  that  the 
Motion  be  Denied. 

Feb.  13,  1948. 

Entered  in  Court  Journal  No.  36,  Page  152.  [21] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Fourth  Di\dsion 

No.  5628 
WARREN  L.  HAGER, 


vs. 
CLYDE  E.  GORDON, 


Plaintiff, 


Defendant. 


JUDGMENT 


This  cause  coming  on  regularly  for  trial  on  the 
26th  day  of  January,  1948,  the  Plaintiff  appear- 
ing in  person  and  by  his  attorneys,  Bailey  Bell  and 
Julien  A.  Hurley,  and  the  defendant  appearing  in 
person  and  by  his  attorney,  Warren  A.  Taylor,  and 
the  jury  having  been  duly  emi:>aneled  and  sworn  to 
try  the  issues  in  the  above-entitled  action  and  evi- 
dence having  been  sulmiitted  on  behalf  of  the 
plaintiff  and  defendant  and  the  arguments  of 
coimsel  having  been  made  for  the  plaintiff  and 
defendant  and  the  Court  having  duly  instructed 
the  jury  as  to  the  law,  and  the  said  jury  ha^-ing 
considered  the  law  and  the  evidence,  duly  returned 
into  Court  their  verdict  on  the  28th  day  of  Janu- 
ary, 1948,  in  words  and  figures  following,  to-wit: 

VERDICT  NUMBER  II. 

We,  the  Jury,  duly  empaneled  and  sworn  to  try 
the  above-entitled  cause,  do,  from  the  evidence  and 
the  law  of  the  case,  find  in  favor  of  the  Defendant, 
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Gordon,  and  against  the  Plaintiff,  Hager,  and  that 
upon  the  20th  day  of  April,  1946,  and  thereafter, 
the  Defendant,  Gordon,  was  the  owner  of  and  en- 
titled to  the  possession  of  that  certain  stern  wheel 
boat  named  "Elaine  G",  and  that  certain  power 
driven  barge  named  ''Elaine  G". 

Done  at  Fairbanks,  Alaska,  this  28th  day  of 
January,  1948. 

/s/  DONALD  McDonald  hi 

Foreman.    [22] 

Now,  therefore,  upon  motion  of  the  attorney  for 
the  defendant  and  in  accordance  with  the  verdict 
of  the  jury. 

It  is  hereby  ordered,  adjudged  and  decreed  that 
the  Plaintiff  take  nothing  by  said  action  and  that 
the  Defendant  have  and  recover  his  costs  herein 
expended  together  with  the  sum  of  $5000.00  as 
attorney's  fees. 

Dated  at  Fairbanks,  Alaska,  this  22nd  day  of 
March,  1948. 

HARRY  E.  PRATT 
District  Judge. 

Service  of  copy  of  acknowledged  this day 

of  Feb.,  1948. 

BAILEY  E.  BELL 
Atty.   for   Plaintiff. 
Lodged  Feb.  18,  1948. 
Entered  in  Court  Journal  No.  36,  Page  164-165. 

[Endorsed] :  Filed  Mar.  22,  1948.   [23] 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL 

The  name  and  address  of  Appellant  is:  Warren 
L.  Hager,  of  Fairbanks,  Alaska. 

Name  and  address  of  Appellant's  Attorneys' 
are:  Julien  A,  Hurley  and  Bailey  E.  Bell  of  Fair- 
banks, Alaska. 

Name  and  address  of  Ajipellee  is:  Ch'de  E.  Gor- 
don, Fairbanks,  Alaska. 

Name  and  address  of  the  Attorney  of  record  for 
Appellee  is:  Warren  A.  Taylor,  of  Fairbanks, 
Alaska. 

Tlie  action  is  one  for  the  recovery  of  personal 
property  and  for  damage  for  the  wrongful  with- 
holding thereof. 

The  action  is  based  ujDon  and  filed  mider  and 
by  virtue  of  the  Laws  of  the  Territory  of  Alaska, 
and  attention  is  called  to  Chapter  LXXX  of  the 
Compiled  Laws  of  Alaska,  1933. 

That  at  the  close  of  all  of  the  evidence  the  Court 
instructed  the  Jury,  and  it  is  our  contention,  erred 
therein,  which  errors  prevented  this  plaintiff  from 
ha\dng  a  fair  trial. 

That  the  jury  rendered  an  unconscionable  ver- 
dict, which  was  contrary  to  all  of  the  evidence,  and 
not  supported  by  any  competent  evidence,  and  con- 
trary to  the  gTeat  weight  of  the  evidence. 

That  thereafter,  and  within  three  days,  the 
plaintiff  filed  his  motion  for  a  new  trial  in  said 
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cause;  which  is  hereby  made  a  part  of  this  notice 
by  reference  as  fully  as  if  set  out  herein.  [2\'] 

That  thereafter,  and  on  the  12th  day  of  Febru- 
ary, 1948,  the  Honorable  Harry  E.  Pratt,  Judge 
of  the  above-entitled  Court  erroneously  overruled 
said  motion  and  denied  the  plaintiff  any  recovery; 
which  was  error  on  the  part  of  the  Court. 

I,  Warren  L.  Hager,  hereby  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Xintli  Cir- 
cuit, from  the  judginent  abo^'e-mentioned  on  the 
grounds  set  forth  below: 

I. 

The  Court  erred  hi  overruling  plaintiff's  Motion 
for  a  new  trial. 

XL 

The  Court  erred  in  sustaining  the  defendant's 
objections  to  competent  questions,  thereby  prevent- 
ing the  introduction  of  competent  evidence. 

III. 

The  Court   erred  in  refusing  the  offers  of  the 
plaintiff  to  provide  competent,  material  and  rele- 
[vant  facts. 

lY. 

The  Court  erred  in  admitting  incompetent  evi- 
dence on  the  part  of  the  defendant. 

V. 

The   Court   erred   in   giving   instruction   to   the 
Jury  which  prevented  the   plaintiff   from  having 
la  fair  trial. 
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VI. 

Tlie  Court  erred  in  refusing  to  give  the  offered 
instructions. 

VII. 

The  verdict,  as  returned  into  court,  was  arrived 
at  unlawfully  and  was  based  on  prejudice  and  mis- 
conduct on  the  part  of  certain  jurors. 

VIII. 

That  the  Jury  in  arrivmg  at  its  verdict,  consid- 
ered the  income  tax  matter  as  advanced  and  argued 
by  defendant's  attorney;  which  prevented  a  fair 
and  impartial  verdict. 

IX. 

Errors  of  law  occurring  at  the  trial  on  the  part 
of  the  Court.  Error  of  the  Court  in  not  instruct- 
ing the  Jury  to  render  a  verdict  for  the  plaintiff. 
[25]  Error  of  the  court  in  not  taking  the  case  from 
the  Jury  and  rendering  judgment  for  the  plaintiff 
on  motion  and  request  of  plaintiff  at  the  close  of 
all  the  evidence. 

Respectfully  submitted, 

WARREN  L.  HAGER 

Plaintiff. 

BAILEY  E.  BELL  and 
JULIEN  A.  HURLEY 

Attornevs  for  Plaintiff. 
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Service  of  a  copy  of  tlie  above  is  hereby  acknowl- 
edged this  2nd  day  of  February,  1948. 

/s/  WARREN  A.  TAYLOR 

Attorney   for   Defendant. 

[Endorsed] :  Filed  Mar.  2,  1948.   [26] 


[Title  of  District  Court  and  Cause] 

MOTION  FOR  A  NEW  TRIAL 

Comes  now  the  above-named  i:)laintiff,  Warren 
L.  Hager,  and  moves  the  Court  to  grant  a  new 
trial  in  the  above-entitled  cause,  and  for  grounds 
of  this  motion,  states: 

I. 

That  by  the  rules  of  the  judge  of  this  Court  it 
is  necessary  to  file  a  motion  for  a  new  trial  within 
five  (5)  days  from  the  return  and  filing  of  a  ver- 
dict by  a  jury. 

On  January  28,  1948  a  verdict  was  rendered  in 
the  above-entitled  cause;  on  January  31,  1948  a 
motion  for  a  new  trial  was  filed  by  the  plaintiff, 
which  was  argued  on  February  6,  1948;  denied 
February  13,  1948  and  then  the  Judge  of  this 
Court  went  to  the  Continental  United  States  and 
did  not  return  to  the  bench  until  March  22,  1948; 
on  March  22,  1948  the  judge  of  tliis  court  rendered 
his  judgment  in  this  case  in  favor  of  the  defend- 
ant, and  rendered  additional  judgment  of  granting 
the  defendant  judgment  against  the  plaintiff  for 
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Five   Thousand    ($5,000.00)    Dollars   as   an   Attor- 
neys fee  in  said  case. 

II. 

This  plaintiff  now  moves  the  Court  to  set  aside, 
vacate  and  hold  for  naught  the  judgment  rendered 
herein  on  the  22nd.  day  of  March,  1948  in  its  en- 
tirety for  all  of  the  3'easons  heretofore  in  his  mo- 
tion for  a  new  trial  filed  in  this  Court  on  the  31st 
da}^  of  January,  1948,  and  hereby  makes  his  motion 
for  a  new  trial  a  part  of  this  motion  for  a  new  trial 
as  fully  as  if  set  out  herein  in  full. 

III. 

Plaintiff  specifically  moves  the  Court  to  set 
aside,  vacate  and  hold  for  naught  the  judgment 
rendered  on  the  22nd  day  of  March,  1948  granting 
the  defendant  a  judgment  for  an  attorney's  fee 
against  [27]  the  plaintiff  in  the  smn  of  $5,000.00, 
and  as  grounds  therefore,  states:  that  said  judg- 
ment was  not  within  the  power  of  the  court  to 
grant. 

That  it  was  granted  without  any  evidence  being 
provided  by  any  person,  and  without  any  evidence 
having  been  produced  to  the  Court  as  to  the  rea- 
sonableness of  said  fee,  and  the  same  is  excessive, 
oppressive  and  unreasonable,  and  that  the  Honor- 
able Warren  A.  Taylor,  who  is  the  Attorney  for 
the  defendant,  was  only  engaged  in  one  w^ay  in 
the  trial  of  this  case,  or  in  the  preparation  of  the 
pleadings  to  the  extent  of  Three  (3)  days. 
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IV. 

For  the  further  reason  that  the  amendment  to 
the  Alaska  Statutes  purportmg  to  authorize  the 
grant mg  of  judgment  to  the  prevailing  j^arty  was 
not  in  force  and  effect  at  the  tune  this  suit  was 
filed  and  the  controversy  arose,  which  caused  the 
litigation. 

That  the  amendment  to  Chapter  58  of  the  Ses- 
sion Laws  of  Alaska,  1937,  is  void  and  not  having 
been  properly  passed  and  approved  as  the  law 
required  and  is  unconstitutional  and  void. 

Wherefore,  Plaintiff  prays  the  court  to  grant 
a  new  trial,  and  to  set  aside  each  of  the  judg- 
ments herein  rendered  on  the  22nd,  day  of  March, 
1948;  one  of  which  denied  the  plaintiff  any  right 
of  recovery,  and  the  other  granted  the  defendant 
a  judgment  for  $5,000.00  for  an  Attorney's  fee 
against  the  plaintiff,  and  for  such  other  and  fur- 
ther relief  as  is  just  and  equitable  in  the  premises. 

/s/  J.  A.  HURLEY 
/s/  BAILEY  E.  BELL 

Attorney  for  Plaintiff.  [28] 

United  States  of  America, 
Fourth  Judicial  Division, 
Territory  of  Alaska — ss. 

Warren  L.   Hager,   being   first   duly  sworn,   on 
oath,  deposes  and  says: 

That  he  is  the  plaintiff  above-named;   that  he 
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has  read  the  above  and  foregoing  Motion  for  a 
New  Trial;  knows  the  contents  thereof  and  that 
the  same  is  true,  as  be  verily  believes. 

[Seal]  /s/  WARREN  L.  HAGER 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  March  1948. 

BAILEY  E.  BELL 

Notary  Public  in  and  for  the  Territory  of  Alaska. 

My  commission  expires:  1/28/49. 

Service  of  a  copy  of  the  above  is  hereby  acknowl- 
edged this  24th  day  of  March,  1948. 

WARREN  A.  TAYLOR 
By  Bessie  Akers 

Attorney  for  Plaintiff. 

[Endorsed] :  Filed  Mar.  24,  1948.  [29] 


[Title  of  Cause] 

ORDER 

The  Plaintiff  was  represented  by  Bailey  E.  Bell ; 
the  defendant  by  Warren  A.  Taylor. 

Respective  counsel  submitted  the  Motions  for  a 
New  Trial  without  argument. 

It  was  ordered  that  the  Motions  be  denied. 
Mar.  29,  1948. 

Entered  in  Court  Journal  No.  36,  Page  182.  [30] 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL 

The  name  and  address  of  Appellant  is:  Warren 
L.  Hager,  of  Fairbanks,  Alaska. 

Name  and  address  of  Appellant's  Attorneys  are: 
Julien  A.  Hurley  and  Bailey  E.  Bell  of  Fairbanks, 
Alaska. 

Name  and  address  of  Appellee  is:  Clyde  E.  Gor- 
don, Fairbanks,  Alaska. 

Name  and  address  of  the  Attorney  of  Record  for 
Appellee  is:  Warren  A.  Taylor,  of  Fairbanks, 
Alaska. 

This  action  is  one  for  the  recovery  of  personal 
property  and  for  damap;e  for  the  wrongful  with- 
holding thereof. 

The  action  is  based  upon  and  filed  imder  and  by 
Adrtue  of  the  Laws  of  the  Territory  of  Alaska,  and 
attention  is  called  to  Chapter  LXXX  of  the  Com- 
piled Laws  of  Alaska,  1933. 

That  at  the  close  of  all  of  the  evidence  the  Court 
instructed  the  jury,  and  it  is  our  contention,  erred 
therein,  which  errors  prevented  this  plaintiff  from 
having  a  fair  trial. 

That  tlie  jury  rendered  an  unconscionable  ver- 
dict, v/hich  was  contrary  to  all  of  the  evidence, 
and  not  supported  by  any  competent  evidence,  and 
contrary  to  the  great  weight  of  the  evidence. 

That  thereafter,  and  within  three  days,  the 
])laintiff  filed  his  motion  for  a  new  trial  in  said 
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cause;  which  is  hereby  made  a  part  of  this  notice 
by  reference  as  fully  as  if  set  out  herein. 

That  thereafter,  and  on  the  12th  day  of  Febru- 
ary, 1948,  the  Honorable  Harry  E.  Pratt,  Judge 
of  the  above-entitled  Court  erroneously  overruled 
said  motion  and  denied  the  plaintiff  any  recovery; 
which  was  [31]  error  on  the  part  of  the  Court. 

That  after  the  overruling  of  said  motion,  and 
within  thirty  (30)  days  thereafter,  the  plaintiff 
filed  his  notice  of  Appeal  in  this  case  and  before 
judgment  was  actually  rendered  the  Judge  of  this 
Court  left  the  Territory  of  Alaska,  for  a  trip  to 
the  continental  United  States  and  returned  to  the 
bench  and  court  on  March  22,  1948. 

That  the  Court  rendered  judgment  in  this  case 
on  March  22,  1948,  denying  plaintiff  any  recovery 
and  taxed  all  costs  of  said  case  against  plaintiff, 
which  was  error,  and  then  erroneously  rendered  a 
judgment  for  the  defendant  for  $5,000.00  Attor- 
ney's fee  against  the  plaintiff  without  any  evi- 
dence whatsoever  having  been  introduced  or  even 
offered,  to  base  said  judgment  on,  and  that  said 
judgment  is  excessive,  unjust,  oppressive  and  be- 
yond the  powers  of  the  court  to  render,  and  there 
is  no  valid  Statute  of  the  Territory  of  Alaska  and 
no  laws  of  the  United  States  of  America  to  au- 
thorize such  a  judgment. 

That  within  five  (5)  days  after  the  said  judg- 
ment was  rendered  and  on  the  24th  day  of  March, 
1948,  plaintiff  filed  his  motion  for  a  new  trial  and 
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especially  directed  it  to  the  part  of  the  judgment 
awarding  the  defendant  an  attorney's  fee  of  $5,~ 
000.00;  which  motion  was  by  the  court  overruled, 
and  excepted  to  by  the  plaintiff  and  an  exception 
was  allowed  to  the  ])laintiff  by  the  court. 

I,  Warren  L.  Hager,  hereby  appeal  to  the 
United  State  Circuit  Court  of  Appeals  for  the 
N'inth  Circuit,  from  the  judgment  above-mentioned 
on  the  grounds  and  for  the  reasons  above  set  forth 
and  as  set  out  below: 

I. 

The  Court  erred  in  overruling  plaintiff's  Motion 
for  a  New  Trial. 

11. 

The  Court  erred  in  overruling  the  motion  for  a 
new  trial  filed  on  March  24,  1948,  which  motion 
was  overruled  on  the  29th  day  of  March,  1948. 

III. 

The  Court  eri-ed  in  sustaining  the  defendant's 
objections  to  competent  question,s  thereby  prevent- 
ing the  introduction  of  competent  evidence.  [32] 

IV. 

The  Court  erred  in  refusing  the  offers  of  the 
plaintiff  to  provide  competent,  material  and  rele- 
vant facts. 

V. 

The  Court  erred  in  admitting  incompetent  evi- 
dence on  the  part  of  the  defendant. 
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VI. 

The  Court  erred  in  giving  instructions  to  the 
Jury  wliich  prevented  the  plaintiff  from  having  a 
fair  trial,  which  instructions  were  objected  to  and 
excepted  to  by  the  plaintiff  and  said  exceptions 
were  by  the  court  allowed. 

VII. 

The  Court  erred  in  refusing  to  give  the  plain- 
tiff's offered  instructions  as  sho^vn  in  the  record 
which  are  made  a  part  of  this  notice  by  reference 
as  fully  as  if  set  out  herein  in  full. 

VIII. 

The  Court  erred  in  not  instructing  the  jury  to 
return  a  verdict  for  the  plaintiff  for  the  recovery 
of  the  boat  and  barge  at  the  close  of  all  of  the  evi- 
dence for  the  reason  the  plaintiff  has  fully  estab- 
lished his  right  of  possession  and  the  defendant 
had  offered  no  proof  in  denial  thereof  and  there 
was  no  issue  for  the  jury  to  determine  except  the 
amount  if  any  damages  plaintiff  was  entitled  to 
recover. 

IX. 

The  verdict,  as  returned  into  Court,  was  arrived 
at  unlawfully  and  was  based  on  prejudice  and  mis- 
conduct on  the  part  of  certain  jurors,  was  con- 
trary to  the  law^,  w^as  contrary  to  the  facts,  was  not 
supported  by  any  competent  evidence  and  was 
against  the  clear  weight  of  the  evidence. 


.-7 
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X. 

That  the  jury  in  arriving  at  its  verdict,  consid- 
ered the  income  tax  matter  as  advanced  and  argued 
bv  defendant's  attorney;  which  i^revented  a  fair 
and  impartial  verdict  when  the  income  tax  matter 
was  not  a  proper  issue  in  this  case.  [33] 

XI. 

Errors  of  law  occurring  at  the  trial  on  the  part 
of  the  Cou]'t. 

XII. 

Error  of  the  Court  in  not  taking  the  case  from 
the  jury  and  rendering  judgment  for  the  plaintiff 
on  motion  and  request  of  plaintiff  at  the  close  of 
all  the  evidence. 

Respectfully  submitted, 

/s/  WARREN  L.  HAGER, 
Plaintiff. 

/s/  JULIEN  A.  HURLEY  and 
BAILEY  E.  BELL, 

Attorneys  for  Plaintiff. 

Service  of  a  copy  of  the  above  is  hereby  ac- 
knowledged this  9th  day  of  April,  1948. 

WARREN  A.   TAYLOR— MAE 

Attorney  for  Defendant. 

[Endorsed] :  Filed  April  9,  1948.  [34] 
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[Title  of  District  Court  and  Cause] 

ASSIGNMENT  OF  ERRORS 

Comes  now  above  named  Plaintiff,  Warren  L. 
Hager,  and  for  Assigmnent  of  Errors  in  the  above 
entitled  cause  alleges  and  states: 

I. 

That  the  Court  erred  in  overruling  the  Plain- 
tiff's motion  for  a  new  trial  which  motion  is  in 
words  and  figures  as  follows: 

''No.  5628. 

MOTION  FOR  NEW  TRIAL 

Comes  now  Warren  L.  Hager,  and  moves  the 
court  to  set  aside  the  verdict  of  the  Jury  in  the 
above-entitled  cause,  and  to  grant  a  new  trial,  and 
for  groimds  states: 

I. 

That  the  Court  erred  in  sustaining  the  defend- 
ant's objections  to  competent  questions  thereby 
preventing  the  introduction  of  competent  evidence. 

II. 

That  the  Court  erred  in  excluding  competent, 
material  and  relevant  evidence  throughout  the  en- 
tire proceedings. 

III. 

That  the  Court  erred  in  sustaining  the  numerous 
objections  to  the  plaintiff's  questions,  which  if  an- 
swered, would  have  caused  competent  evidence  to 
have  been  admitted  on  the  part  of  the  plaintiff. 
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IV. 

The  Court  erred  in  admitting  incompetent  evi- 
dence on  the  part  of  the  defendant.   [35] 

V. 

That  the  Court  erred  in  giving  the  following  in- 
structions to  the  Jury  which  were  excepted  to  by 
the  Plaintiff  and  exceptions  were  allowed  by  the 
Court. 

^(IV)  That  all  tunes  before  such  earnings  of 
said  boat  and  barge  paid  off  the  cost  of  building, 
equipping  and  operating  the  same,  the  Plaintiff, 
Hager,  was  to  be  the  owner  of  said  boat  and  barge. ' 

'(II)  The  Defendant,  Gordon,  claims  that  his 
agreement  with  the  Plaintiff,  Hager,  in  the  latter 
part  of  1944  was  as  follows,  to-wit: 

(a)  That  he,  Gordon,  was  to  build  the  boat  and 
barge  afterwards  known  as  ''Elaine  G"; 

(b)  That  said  Hager  would  operate  said  boat 
and  barge,  "Elaine  G",  and  apply  the  earnings 
thereof  to  the  repayment  of  the  cost  of  building, 
equipping  and  operating  said  boat  and  barge; 

(c)  That  when  the  earnings  from  said  boat  and 
barge  paid  off  the  cost  of  building,  equipping  and 
operating  said  boat  and  barge  he,  Gordon,  would 
give  him,  Hager,  a  title  to  said  boat  and  barge; 

(d)  That  the  earnings  from  said  "Elaine  G" 
boat  and  barge  had  not,  on  or  before  the  20th  day 
of  April,  1946,  paid  off  the  cost  of  building,  equip- 
ping and  operating  said  boat  and  barge; 
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(e)  That  he,  Gordon,  never  executed  any  title 
transferring  said  '' Elaine  Gr"  boat  and  barge  to 
said  Hager,  or  anyone  else. 

You  are  instructed  that  you  should  consider  the 
above  claims  of  the  Defendant,  Gordon,  at  the  same 
time  that  you  consider  the  claims  of  the  Plaintiff, 
Hager,  mentioned  in  Instruction  Number  I,  and 
give  effect  to  such  claims  as  you  believe  to  be  true. 

(Ill)  (a)  Yon  are  instructed  that  this  is  an  ac- 
tion in  claim  and  delivery,  which  can  be  main- 
tained by  the  Plaintiff,  Hager,  only  in  case  he  was 
the  owner  of  the  ^'Elaine  G"  boat  and  barge  upon 
the  20th  day  of  April,  1946,  and  thereafter.  If  the 
owner  of  said  boat  and  barge,  upon  the  20th  day 
of  April,  1946,  was  the  Defendant,  Gordon,  then 
the  Plaintiff  cannot  prevail  in  this  action,  and  this 
is  ti^ue  without  regard  to  whether  or  not  the  earn- 
ings of  said  ''Elaine  G'.'  boat  and  barge  had  paid 
off  the  cost  of  building,  equipping  and  operating 
said  boat  and  barge. 

(b)  You  are  further  instructed  that  unless  the 
Plaintiff,  Hager,  proves  by  a  preponderance  of  the 
evidence  in  this  case  that  he,  Hager,  and  not  the 
defendant,  Gordon,  was  the  owner  of  said  ''Elaine 
G"  boat  and  barge  upon  the  20th  day  of  April, 
1946,  you  should  find  against  the  Plaintiff,  Hager, 
and  in  favor  of  the  defendant,  Gordon. 

(c)  You  are  instructed  that  if  you  believe  from 
the  evidence  Defendant,  Gordon,  furnished  all  the 
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money  for  the  building,  equipi)ing  and  operating 
(except  salary  for  Plaintiff,  Hager)  of  the  boat 
and  barge  ''Elaine  Gr"  prior  to  Ai)ril  20,  1946,  the 
title  and  ownership  of  said  boat  and  barge  would 
have  been  in  him,  Gfordon,  unless  the  Plamtiff  has 
X)roved  by  a  preponderance  of  the  evidence  in  this 
case  that  he  and  the  Defendant  agreed,  as  men- 
tioned in  sub-paragraph  (4)  of  Paragraph  A  of 
Instruction  Nmnber  I,  to-wit:  That  at  all  times  be- 
fore the  earnmgs  of  said  ''Elaine  G"  boat  and 
barge  paid  off  the  cost  of  building,  equipping  and 
operating  said  boat  and  barge,  the  said  Hager  was 
to  be  the  owner  of  said  boat  and  barge.'  [36] 

VI. 

That  the  verdict  of  the  Jury  is  contrary  to  the 
evidence  and  is  contrary  to  the  Law. 

VII. 

That  the  verdict  is  not  sustained  by  any  com- 
petent evidence:  is  against  the  clear  weight  of  the 
evidence  and  should  be  set  aside,  vacated  and  a 
new  trial  granted. 

VIII. 

That  the  verdict  as  returned  into  court  was  ar- 
rived at  unlawfully,  and  was  arrived  at  by  bias, 
prejudice  and  misconduct  on  the  part  of  certain 
Jurors  and  was  rendered  from  sympathy  for  the 
said   Defendant. 

IX. 

That  the  Jury  in  arriving  at  the  verdict  took 
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into  consideration  the  income  tax  matter,  which 
was  excluded  by  the  court,  which  prevented  a  fail' 
and  impartial  verdict. 

Plaintiff  Therefore,  j^rays  the  Court  to  grant  a 
new  trial  in  said  cause,  and  to  do  justice  between 
the  parties  regardless  of  the  purported  verdict 
rendered. 

JULIEN  A.  HURLEY, 
BAILEY  E.  BELL, 

Attorneys  for  Plaintiff." 

II. 

The  Court  erred  in  overruling  the  Plaintiff's 
second  motion  for  a  new  trial  filed  after  the  court 
rendered  judgment  for  $5,000.00  attorney's  fees 
against  the  Plaintiff,  which  motion  was  overruled 
on  March  29,  1948,  ''No.  5628. 

MOTION  FOR  A  NEW  TRIAL 

Comes  now  the  above-named  plaintiff*,  Warren  L. 
Hager,  and  moves  the  Court  to  grant  a  new  trial 
in  the  above-entitled  cause,  and  for  grounds  of  this 
motion,  states:  [37] 

I. 

That  by  the  rules  of  the  Judge  of  this  Court  it 
is  necessary  to  file  a  motion  for  a  new  trial  within 
five  (5)  days  from  the  return  and  filing  of  a  ver- 
dict by  a  jury. 

On  January  28,  1948,  a  verdict  was  rendered  in 
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the  above-entitled  cause ;  on  January  31,  1948,  a  mo- 
tion for  a  new  trial  was  filed  by  the  plaintiff,  which 
was  argued  on  February  6,  1948;  denied  February 
13,  1948,  and  then  the  Judge  of  this  Court  went  to 
the  Continental  United  States  and  did  not  return 
to  the  bench  until  March  22,  1948;  on  March  22, 
1948,  the  judge  of  this  court  rendered  his  judg- 
ment in  this  cause  in  favor  of  the  defendant,  and 
rendered  additional  judgment  granting  the  defend- 
ant judgment  against  the  plaintiff  for  five  thous- 
and ($5,000.00)  dollars  as  an  attorney's  fee  in  said 
case. 

II. 
This  plaintiff  now  moves  the  Court  to  set  aside, 
vacate  and  hold  for  naught  the  judgment  rendered 
herein  on  the  22nd  day  of  March,  1948,  in  its  en- 
tiret}"  for  all  of  the  reasons  heretofore  in  his  mo- 
tion for  a  new  trial  filed  in  this  Court  on  the  31st 
day  of  January,  1948,  and  hereby  makes  his  mo- 
tion for  a  new  trial  a  part  of  this  motion  for  a 
new  trial  as  fully  as  if  set  out  herein  in  full. 

III. 

Plaintiff  specifically  moves  the  Court  to  set 
aside,  vacate  and  hold  for  naught  the  judgment 
rendered  on  the  22nd  day  of  March,  1948,  granting 
the  defendant  a  judgment  for  an  attorney's  fee 
against  the  plaintiff  in  the  sum  of  $5,000.00,  and 
as  grounds  therefore,  states:  That  said  judgment 
was  not  within  the  power  of  the  court  to  grant. 

That  it  was  granted  without  any  evidence  being 
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provided  by  any  person,  and  without  any  evidence 
having  been  produced  to  the  Court  as  to  the  rea- 
sonableness of  said  fee,  and  the  same  is  excessive, 
oppressive  and  unreasonable,  and  that  the  Honor- 
able Warren  A.  Taylor,  who  is  the  Attorney  for 
the  defendant,  was  only  engaged  in  one  w^ay  in  the 
trial  of  this  case  or  in  the  preparation  of  the  plead- 
ings to  the  extent  of  three  (3)  days.  [38] 

lY. 

For  the  further  reason  that  the  amendment  to 
the  Alaska  Statutes  purporting  to  authorize  the 
granting  of  judgment  to  the  prevailing  party  was 
not  in  force  and  effect  at  the  time  this  suit  was 
filed  and  the  controversy  arose,  which  caused  the 
litigation. 

That  the  amendment  to  Chapter  58  of  the  Ses- 
sion Laws  of  Alaska,  1937,  is  void  and  not  having 
been  properly  passed  and  approved  as  the  law  re- 
quired and  is  unconstitutional  and  void. 

Wherefore,  plaintiff  prays  the  court  to  grant  a 
new  trial,  and  to  set  aside  each  of  the  judgments 
herein  rendered  on  the  22nd  day  of  March,  1948; 
one  of  which  denied  the  x^laintiff  any  right  of  re- 
covery, and  the  other  granted  the  defendant  a 
judgment  for  $5,000.00  for  an  attorney's  fee 
against  the  plaintiff,  and  for  such  other  and  further 
relief  as  is  just  and  equitable  in  the  premises. 

BAILEY  E.  BELL, 
JULIEN  A.  HURLEY, 

Attorneys  for  Plaintiff." 
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III. 

The  Court  erred  in  not  instructing  the  jury  to 
return  a  verdict  for  the  Plaintiff  at  the  close  of 
all  of  the  evidence  as  requested  by  the  Plaintiff 
and  denied  by  the  Court. 

IV. 

The  Court  erred  in  sustaining  Defendant's  ob- 
jections as  follows: 

''Q.  Mr.  Gordon,  will  you  look  in  there  and  get 
the  manifests — all  of  the  manifests'? 

Mr.  Taylor:  Just  a  moment.  A  point  of  in- 
formation. Is  Mr.  Bell  referring  to  the  manifests 
of  the  ''Elaine  G'"? 

Mr.  Bell:  Both  the  manifests  of  the  ''Elaine  G" 
and  the  "Bonnie  G". 

Mr.  Taylor:  We  object  to  the  manifests  of  the 
"Bonnie  G",  as  the  earnings  of  that  boat  are  not 
in  controversy  here,  your  Honor. 

The  Court:    Objection  sustained. 

Mr.  Bell:     Exception."  [39] 

Y. 

That  the  Court  erred  in  rendering  the  judgment 
that  it  did  render  on  March  2,  1948,  denying  Plain- 
tiff any  recovery  and  taxing  all  of  the  costs  of  said 
case  against  the  Plaintiff. . 

VI. 

The  Court  erred  in  rendering  a  judgment  in 
favor  of  the  Defendant  and  against  the  Plaintiff 
for  $5,000.00  attorney's  fees  without  any  evidence 
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whatsoever  having  been  introduced  or  even  offered 
to  base  such  judgment  on,  and  that  said  judgment 
is  unauthorized,  unjust,  excessive,  oppressive  and 
beyond  the  powers  of  the  Court  to  render,  and 
there  is  no  just  reason  therefor,  and  there  is  no 
valid  statute  of  the  Territory  of  Alaska  and  no 
laws  of  the  United  States  of  America  authorizing 
such  judgment. 

VII. 
The  Court  erred  in  sustaining  Defendant's  ob- 
jection to  competent  questions  thereby  preventing 
the  introduction  of  competent  evidence,  all  as 
shown  by  the  court  reporter's  transcript  filed  here- 
in and  made  a  part  of  this  assignment  of  errors  as 
fully  as  if  set  out  in  full. 

VIII. 

The  Court  erred  in  admitting  incompetent  evi- 
dence on  the  part  of  the  Defendant  over  the  ob- 
jection of  Plaintiff,  effecting  income  tax  and  failure 
to  pay  the  same  and  depreciation  matters  which 
brought  about  a  confusion  in  the  mind  of  the  Jury 
and  caused  the  Jury  to  render  the  erroneous  judg- 
ment that  it  did  render,  all  as  sho^^TL  by  the  court 
reporter's  transcript  of  the  record  file  herein  and 
made  a  part  of  this  assignment  of  errors  as  fully 
as  if  set  out  herein  in  full. 

IX. 

The  Court  erred  in  refusing  to  give  the  Plain- 
tiff's offered  instructions  as  showm  in  the  record. 
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X. 

The  Court  erred  in  not  instructing  the  Jury  to 
return  a  verdict  for  the  Plaintiff  for  the  possession 
of  the  boat  and  barge  involved  herein  at  the  close 
of  all  of  the  evidence  for  the  reason  that  the  testi- 
mony was  [40]  all  teas  to  the  effect  that  the 
^'Elaine  G"  and  the  barge  oj^erated  in  connection 
therewith  was  the  property  of  the  Plaintiff  and 
the  "Bonnie  G"  and  the  barge  operated  in  con- 
nection therewith  was  the  property  of  the  Defend- 
ant. Both  properties  were  subject  to  the  payment 
to  the  Bank  of  Fairbanks  of  the  chattel  mortgage 
representing  the  money  borrow^ed  to  build  the 
"Elaine  G",  the  two  large  barges  and  to  rebuild 
the  "Bonnie  G"  and  the  evidence  all  shows  that 
when  the  earnings  of  the  Plaintiff  operating  the 
"Elaine  G"  and  his  barge,  w^as  sufficient  to  pay 
the  cost  of  the  construction  and  the  cost  of  opera- 
tion of  the  "Elaine  G"  and  the  barge  operated  in 
connection  therewith  that  said  property  w^as  his, 
free  and  clear  of  all  claims  and  all  of  the  evidence 
shows  that  the  earnings  of  the  Plaintiff  operating 
the  "Elaine  G"  and  barge  was  sixteen  hundred 
ninety-seven  and  twenty-nine  one  hundredth  dol- 
lars ($1697.29)  more  than  the  cost  of  constructing 
and  oi)eratijig  the  "Elaine  G"  and  barge  and  there- 
fore paid  the  same  out  in  full,  and  the  boat  was 
his  and  the  only  question  to  have  been  submitted 
to  the  Jury  was  the  right  of  the  Plaintiff  to  re- 
cover his  damages  suffered  by  the  wrongful  con- 


48  Warren  H.  Hager  vs. 

duct  of  the  Defendant  in  taking  both  boats  and 
barges  in  the  year  of  nineteen  hundred  and  forty- 
seven  (1947)  and  operating  the  same  without  the 
consent  of  the  Plaintiff  who  was  the  real  o^\^ler 
of  the  ''Elaine  G"  and  the  barge  operated  in  con- 
nection therewith. 

XI. 
The  Court  erred  in  not  allowing  the  motion  for 
a  new  trial  when  it  was  so  apparent  from  the  rec- 
ord that  the  verdict  vras  arrived  at  unlawfully ;  was 
based  on  prejudice  and  misconduct  on  the  part  of 
certain  Jurors;  was  contrary  to  law;  contrary  to 
the  facts;  was  not  supported  by  any  competent 
evidence,  and  was  against  the  clear  weight  of  the 
evidence,  and  was  based  upon  the  incompetent  evi- 
dence permitted  to  go  before  the  Jury  effecting  the 
income  tax  and  depreciation  to  take  off  of  the  earn- 
ings of  the  boat  and  barge. 

XII. 

The  Court  erred  in  not  taking  the  case  from  the 
Jury  and  rendering  judgment  for  the  Plaintiff  on 
his  motion  and  request  at  the  close  of  all  of  the 
evidence  for  the  reason  there  was  no  defense  to  the 
Plaintiff's  [41]  cause  of  action  for  the  right  of 
possession  of  his  boat  and  there  no  defense  and 
BO  contradictory  testimony,  and  the  Plamtiff  testi- 
fied that  the  use  of  his  boat  by  the  Defendant  dur- 
ing the  season  last  past  was  of  the  reasonable  value 
of  ten  thousand  dollars  ($10,000.00)  and  damaged 
the   Plaintiff  to   that   extent   and  this   stands   mi- 
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denied  either  by  direct  evidence  or  circumstances 
and  the  Court  should  have  rendered  judgment  for 
the  Plaintiif  for  the  right  of  possession  of  his  boat 
and  barge  and  for  tlie  uncontradicted  and  undenied 
amount  of  damage  so  established. 

For  all  of  which  errors  the  Plaintiff  prays  a  re- 
versal of  the  judgment  rendered  herein  and  that 
the  United  States  Circuit  Court  of  Appeals  render 
the  judgment  in  the  case  that  should  have  been 
rendered  in  the  Court  belovv-  and  for  such  other 
and  further  relief  as  the  Honorable  Circuit  Court 
of  A])peals  deems  just  in  the  premises. 

Respectfully   submitted, 

/s/  WARREN  L.  HAGER, 
Plaintiff. 

/s/  JULIAN  A.  HURLEY, 
/s/  BAILEY  E.  BELL, 

Attorneys  for  Plaintiff. 

Service  of  a  copy  of  the  above  is  hereby  acknowl- 
edged this  5th  day  of  May,  1948. 

/s/  WARREN  A.  TAYLOR. 

[Endorsed] :  Filed  May  5,  1948.  [42] 


[Title  of  District  Court  and  Cause] 

PETITION  FOR  ALLOWANCE  OF  APPEAL 

The  above-named  Plaintiff,  considering  himself 
aggrieved  by  the  judgment  of  this  Court  made  and 
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entered  herein  on  the  22nd  day  of  March,  1948,  and 
the  order  of  the  Court  as  set  out  in  the  Minutes  of 
the  Court  and  the  Assignment  of  Errors,  said  judg- 
ment being  in  favor  of  the  Defendant  and  also  the 
judgment  of  this  Court  overruling  Plaintiff's  mo- 
tion for  a  new  trial  and  the  final  judgment  deny- 
ing Plaintiff  any  recovery  and  entermg  judgment 
for  the  Defendant  and  against  the  Plaintiff,  and 
for  allowing  Defendant  an  attorney's  fee,  and  a 
judgment  for  costs. 

The  Plaintiff  having  given  due  notice  of  appeal 
from  said  judgment  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  Court  of 
the  United  States  setting  in  San  Francisco,  Cali-- 
fornia,  for  all  the  reasons  specified  and  set  forth 
in  the  Motion  for  a  New  Trial,  Assignment  of 
Errors  and  the  Notice  of  Appeal  filed  herein  does 
respectfully  pray  that  said  appeal  may  be  allowed, 
and  that  a  transcript  of  the  records,  proceedings 
and  papers  upon  which  said  judgment  was  made 
and  entered,  be  duly  authenticated  by  the  Clerk  of 
this  Court  and  sent  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  of  the 
United  States  at  San  Francisco,  California,  and 
this  said  Plaintiff  does  further  pray  that  said 
judgment  aforementioned  be  correct,  set  aside,  re- 
versed, a  new  trial  ordered,  and  a  proper  judg- 
ment entered  for  the  Plaintiff  herein,  and  that  the 
Court  fix  the  amount  of  appeal  bond  to  be  filed 
herein.   [43] 
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Petitioner  further  states  that  he  desires  to 
supersede  that  part  of  the  judgment  giving  De- 
fendant costs  and  $5000.00  attorney's  fee  and  here- 
with tenders  a  bond  in  such  amount  as  the  court 
may  require  for  such  purpose  and  prays  that  a 
Supersedeas  be  allowed  as  a  part  of  the  allowance 
of  said  appeal  and  the  amount  of  the  bond  fixed 
so  as  to  operate  as  a  Supersedeas. 

Dated  at  Fairbanks,  Alaska,  this  30th  day  of 
April,  1948. 

/s/  JULIEN  A.  HURLEY  and 
BAILEY  E.  BELL, 
Attorneys  for  Plaintiff. 

Service  of  a  copy  of  the  above  is  hereby  acknowl- 
edged this  5th  day  of  May,  1918. 

/s/  WARREN  A.  TAYLOR, 

Attorney  for  Defendant. 

[Endorsed] :  Filed  May  5,  1948.  [44] 


[Title  of  District  Court  and  Cause] 

STIPULATION 
It  is  hereby  stipulated  by  and  between  Warren 
L.  Hager,  Plaintiff,  and  his  attorneys  of  record, 
Bailey  E.  Bell  and  Julien  A.  Hurley,  and  Clyde  E. 
Gordon,  Defendant,  and  his  attorney  of  record, 
Warren  A.  Taylor,  that  in  printing  the  record  on 
Appeal  in  the  United  States  Circuit  Court  of  Ap- 
j)eals  for  the  Ninth  Circuit,  the  title  of  the  Court 


52  Warren  H.  Hager  vs. 

and  cause  shall  be  printed  on  the  first  page  of  said 
record  and  that  thereafter  it  be  omitted,  and  in  its 
place  the  words,  "Title  of  Court  and  Cause,"  may 
be  inserted  and  that  all  endorsements  on  said 
l^apers  may  be  omitted  except  the  Clerk's  filmg, 
marks  and  admissions  of  service. 

It  is  further  stipulated  that  the  Court  may  make 
an  order  to  the  Clerk  to  send  all  of  the  origmal 
exhibits  and  identifications  up,  as  a  part  of  the 
record  and  transcript  on  Appeal  instead  of  copies 
thereof. 

Executed  at  Fairbanks,  Alaska,  this  30th  day  of 
April,  1948. 

WARREN  L.  HAGER, 
Plaintiff, 

By   BAILEY  E.  BELL, 

Of  Attorneys  for  Plaintiff. 

CLYDE  E.  GORDON, 

Defendant, 

By   WARREN  A.  TAYLOR, 

Attorney  for  Defendant. 

[Endorsed] :  Filed  May  5,  1948.  [45] 


[Title  of  District  Court  and  Cause] 

ORDER  ALLOWING  APPEAL  AND  FIXING 
AMOUNT  OF  BOND 

Now  on  the  6th  day  of  May,  1948,  the  same  be- 
ing one  of  the  days  of  the  April,  1948,  Term  of  this 
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Court,  this  Cause  came  on  regularly  to  be  heard 
upon  the  petition  of  the  Plaintiff  herein  for  the 
allowance  of  appeal  in  behalf  of  said  Plaintiff 
from  the  final  judgment  entered  in  said  cause  on 
the  22nd  day  of  March,  1948,  and  from  the  judg- 
ment of  the  Court  overruling  the  motion  for  a  new  ■ 
trial,  and  also  for  fixing  the  amount  of  appeal  bond 
on  said  appeal,  and  the  place  of  hearing  said  ap- 
peal, and  said  Court  being  fully  advised  in  the 
premises. 

Does  Hereby  Find  that  the  amount  of  appeal 
bond  should  be  two  hundred  and  fifty  dollars 
($250.00). 

Does  Further  Find  that  the  Plaintiff  shall  be 
allowed  a  stay  of  execution  of  that  part  of  the 
judgment  giving  Defendant  costs  and  five  thousand 
dollars  ($5,000.00)  Attorney's  fee,  pending  final  de- 
termination of  this  appeal  upon  his  filing  in  this 
cause  a  supersedeas  bond  in  the  sum  of  six  thous- 
and dollars  ($6,000.00)  which  bond  is  to  be  ap- 
proved by  the  Judge  of  this  Court. 

Now  Therefore,  it  is  hereby  ordered  that  the  ap- 
peal of  said  Plaintiff  from  the  final  judgment  en- 
tered herein  on  the  22nd  day  of  March,  1948,  and 
the  judgment  and  order  of  the  Court  overruling 
the  motion  for  a  new  trial,  of  the  motion  filed  on 
March  24,  and  overruled  on  March  29th,  1948,  be 
and  the  same  is  allowed  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  and 
that  a  certified  transcript  of  the  records,  proceed- 
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uigs,  orders,  judgment,  testimony,  and  all  other 
proceedings  in  said  Matter  [46]  in  which  said 
judgment  appealed  from  is  based  be  transferred, 
duly  authenticated,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  and  therein 
filed  and  said  cause  docketed  on  or  before  90  days 
from  this  date  to  be  heard  at  San  Francisco,  Cali- 
fornia, and 

It  Is  Further  Ordered  that  the  amount  of  the 
appeal  bond  be,  and  is  hereby  fixed  at  the  sum  of 
two  hmidred  and  fifty  dollars  ($250.00),  said  bond 
to  be  submitted  to  and  approved  by  the  mider- 
signed  Judge  of  this  Court. 

Done  in  Fairbanks,  Alaska,  on  the  6th  day  of 
May,  1948. 

/s/  HARRY  E.  PRATT, 
District  Judge. 

Service  of  a  copy  of  the  above  is  hereby  acknowl- 
edged this  6th  day  of  May,  1948. 

/s/  WARREN  A.  TAYLOR, 
Attorney  for  Defendant. 

May  6,  1948. 

Entered  in  Court  Journal  No.  36,  page  253. 

[Endorsed]  Filed  May  6,  1948.  [47] 
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[Title  of  District  Court  and  Cause] 

BILL  OF  EXCEPTIONS 

The  Plaintiff  respectfully  presents  the  following- 
Bill  of  Exceptions  for  allowance  and  settlement 
upon  the  appeal  taken  from  the  rulings,  orders  and 
judgment  of  the  Court  as  set  forth  in  this  Bill  of 
Exceptions  and  as  set  out  in  the  Assignment  of 
Errors  and  Notice  of  Appeal  filed  herein,  which 
will  be  hereinafter  presented  in  the  routine  and 
times  of  the  happenings  thereof  as  near  as  prac- 
ticable, the  first  of  which  the  Plaintiff  complains 
is  as  follows: 

I. 

That  shortly  after  the  commencement  of  this 
trial  the  Plaintiff  called  the  Defendant  to  testify 
and  to  present  the  books,  records,  manifests,  re- 
ceipts, checks  and  so  forth  of  the  operation  on  the 
rivers  for  the  freighting  season  of  1945;  and  the 
following  proceedings  took  place:  (See  page  3 
stenographer 's  transcript.) 

"Q.  Mr.  Gordon,  will  you  look  in  there  and  get 
the  manifests — all  the  manifests? 

^^Mr.  Taylor:  Just  a  moment.  A  point  of  in- 
formation. Is  Mr.  Bell  referring  to  the  manifests 
of  the  ''Elaine  G"? 

''Mr.  Bell:  Both  the  manifests  of  the  "Elaine 
G"  and  the  "Bonnie  G". 

"Mr.  Taylor:  We  object  to  the  manifests  of  the 
"Bonnie  G",  as  the  earnings  of  that  boat  are  not 
in  controversy  here,  your  Honor 
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''The  Court:    Objection  sustained. 

''Mr.  Bell:    Exception. 

This  was  an  error  of  the  Court  which  confused 
the  Jury  throughout  the  entire  trial  and  prevented 
the  Plaintiff  from  making  part  of  his  [48]  case, 
that  is,  to-wit: 

He  was  able  to  prove  the  entire  earnings  of  both 
boats  to  a  definite  figure,  and  then  was  prevented 
from  proving  the  earnings  of  the  Defendant  with 
his  boat  and  barge  which  would  have  proven  un- 
questionably the  earnings  of  the  Plaintiif's  boat 
and  barge  to  have  been  over  $52,504.75  and  the  cost 
of  his  boat  and  barge  was  less  than  that  amount, 
and  by  so  proving  the  jury  would  not  have  been 
confused  and  rendered  the  unconscionable  and  un- 
intelligible  verdict  that  they  did  render. 

II. 

The  Court  erred  in  not  instructing  the  jury  at 
the  close  of  all  of  the  evidence  to  render  a  judg- 
ment for  the  Plaintiff  for  the  possession  and  de- 
livery of  the  "Elaine  G"  and  the  barge  operated 
in  connection  therewith  for  the  reason  that  there 
was  no  real  contradictory  evidence  introduced  on 
behalf  of  the  Defendant,  and  all  of  the  evidence 
on  behalf  of  the  Plaintiff  established  the  fact  that 
the  boat  was  the  property  of  the  Plaintiff  and  that 
the  cost  of  the  construction  and  operation  thereof 
had  been  fully  paid  and  that  the  Plaintiff  was  en- 
titled to  the  possession  thereof  at  the  time  this  suit 
was  filed,  to-wit:  May  13,  1947. 
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All  of  the  material  evidence  in  this  case  in  a 
narrative  form  is  as  follows,  to  wit: 

The  first  witness  called  to  testify  was  the  De- 
fendant,   Clyde   E.    Gordon.    He   testified   that   he 
lived  in  Fairbanks,  Alaska,  was  subpoenaed  by  a 
subpoena  duces  tecum  to  bring  all  the  books  and 
papers  of  every  kind  that  were  used  in  the  equity 
suit  that  was  dismissed;  he  testified  that  he  had 
done  so;  had  brought  the  manifests  of  the  '' Elaine 
G"  and  the  ^'Bonnie  G",  then  produced  the  bills 
of  lading  or  manifests  of  both  of  the  boats  which 
were  marked  for  identification;  testified  that  they 
were  the  originals  and  that  by  using  the  word  bill 
of  lading  he  meant  manifest;  he  picked  out  the 
inanifests  for  the  freight  handled  by  the  ''Elaine 
G"    during    the    summer    of    '45    and    they    were 
marked    Identification    Number    1;    testified    they 
were  the  manifests  given  at  the  time  the  boats  were 
loaded,  the  only  ones  he  had,  all  signed  as  orig- 
inals.  (See  T.  Pp.  6  and  7.)   The  manifests  were 
then  separated,  part  were  marked  Identification  2 
and  were  admitted  as  Exhibit  "A".   He  testified 
that  he  had  all  of  the  records  introduced  in  the 
equity  case  which  were  left  in  the  custody  of  the 
clerk  and  were  later  [49]  turned  back  to  him,  and 
he  took  them  home  and  were  in  the  same  condi- 
tion; he  is  quite  positive  all  of  them  were  there 
before  and  that  they  are  all  there  now ;  that  in  re- 
ceiving the  loads  at  Nenana  or  Galena  they  issued 
a  manifest  sometimes  called  bill  of  lading,  and  that 
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is  what  he  identified.  Then  on  cross  examination 
by  his  attorney,  Mr.  Taylor,  he  testified  that  the 
bills  were  changed  some  before  payment,  some  of 
the  tonnage  was  changed  to  cubic  tons  which  made 
some  loads  larger  and  some  smaller,  but  that  he 
received  approximately  the  amomit  of  money  as 
shown  on  the  manifests;  then  on  re-direct,  he  stated 
that  the  records  in  the  box  should  show  the  changes 
but  he  couldn't  find  them,  but  the  amount  he  re- 
ceived was  substantially  the  same  as  that  on  the 
manifests,  within  a  few  cents  or  dollars  of  it.  That 
he  received  two  checks  at  the  Bank  of  Fairbanks, 
one  for  $44,297.91  on  September  11,  1945,  or 
around  that  tune;  another  check  for  $33,095.52,  a 
total  of  $77,393.43  from  those  two  checks;  the 
Alaska  Railroad  paid  an  additional  $308.23;  and 
for  towing  a  scow  by  the  ''Elaine  G"  he  Avas  paid 
$50.00,  and  $40.00  a  piece  for  the  "Elaine  G"  and 
"Bonnie  G"  for  standby  time.  That  the  exhibitions 
included  all  of  the  cost  of  construction  and  the 
operation  of  the  "Elaine  G",  the  tw^o  scows,  and 
the  repair  of  the  "Bonnie  G"  or  rebuilding  of  the 
"Bonnie  G"  and  also  included  the  cost  of  operat- 
ing of  the  equipment  from  the  time  it  left  Fair- 
banks until  it  was  pulled  out  on  the  bank,  and  the 
exhibitions  are  all  correct  as  far  as  he  could  see. 
Then  Warren  L.  Hager,  the  Plaintiff  in  the  case, 
was  called  and  testified  in  his  oAvn  behalf  that  he 
was  referred  to  as  "Bud"  by  his  friends,  had 
borne  that  nick  name  all   of  his  life:  he  was  the 
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nephew  of  "Doc"  Gordon,  the  man  that  had  just 
left  the  stand;  his  sister  was  the  mother  of  the 
witness.  He  came  to  Ahxska  in  compliance  with  the 
request  of  "J3oc",  met  him  at  Big  Delta;  came  by 
boat  to  Valdez,  by  truck  to  Big  Delta  in  the  spring 
of  '41;  found  '^Doc"  Gordon  immediately  where  he 
was  residing  at  the  Reeka  Wallen's  boarding 
house;  that  he  was  ferrying  trucks  for  the  truck- 
ing association  across  the  river;  that  he  stayed 
there;  that  he  went  to  work  for  Mr.  Gordon  as  a 
deck  hand,  and  helped  liim  with  ferrying;  that  he 
landed  in  the  early  jiart  of  July,  before  the  fif- 
teenth; came  to  Fairbanks  with  ''Doc"  several 
weeks  later.  Discussed  the  purpose  of  the  trip  with 
"Doc";  the  trip  was  to  get  some  financial  support 
to  build  a  boat.  [50]  "Doc"  wanted  a  partner  to 
put  up  some  money  to  build  an  outfit  to  freight  on 
the  river.  He  procured  the  help  from  E.  M.  Jones, 
the  operator  of  the  Cottage  Bar.  The  lumber  was 
purchased,  the  machinery  ordered;  they  went  back 
to  Reeka  Wallen;  they  took  axes  and  cleared  a 
piece  of  brush  to  lay  the  keel  for  the  boat;  from 
then  on  they  worked  building  the  boat  every  day; 
both  worked;  also  Charlie  Smelzer  and  other  car- 
penters, two  or  three.  Charlie  Smelzer  was  a  boat 
builder.  They  built  the  "Bomiie  G",  operated  it  on 
the  upper  Tana  to  Tanacross,  Tetling  and  North- 
way;  he  worked  as  a  deck  hand  on  the  boat,  stayed 
there  until  the  fall  of  the  year,  that  was  1941.  Did 
the  same  thing  in  1942,  joined  the  army  in  Decern- 


60  Warren  H.  Eager  vs. 

ber,  1942.  The  boat  got  frozen  in  the  first  year 
1941;  second  year  it  was  pulled  out  at  Big  Delta: 
he  was  in  contact  with  "Doc"  Gordon  all  the  time 
he  was  in  the  army;  was  stationed  here;  there  was 
an  awful  freighting  boom  on  the  river;  there 
weren't  enough  boats  to  handle  all  the  freight 
there  was  to  haul.  He  was  interested  in  that  line 
of  business;  he  thought  he  would  like  to  get  into 
it.  He  had  an  agreement  worked  out  with  a  fellow 
whereby  they  were  going  to  get  Avhat  money  they 
could  and  build  a  boat  and  put  it  down  on  the 
river  for  freighting  down  below.  He  talked  it  over 
with  Mr.  Gordon  in  the  wintertime,  and  talked  to 
Gordon  several  times,  in  the  winter  of  '44  and  the 
spring  of  '45  at  the  Nordale  Hotel,  N.  C.  Co.,  Cot- 
tage Bar  and  wherever  they  chanced  to  meet; 
sometimes  ten  times  a  day  for  a  week,  then  maybe 
two  or  three  times  another  week,  depending  on 
when  he  could  get  to  town  or  how  busy  Mr.  Gor- 
don was;  that  was  the  main  topic  of  conversation. 
He  said  to  ''Doc":  "I  would  like  to  go  freighting 
and  I  have  a  deal  on  with  another  guy  to  build  a 
boat.  We  are  in  the  Army.  We  may  not  get  to 
operate  it,  but  there  is  one  man  that  we  think 
could,  and  he  is  working  for  you,  and  we  would 
like  to  have  him  work  for  us,  if  you  could  spare 
him,  and  that  boat  we  are  building  could  operate 
along  with  you  down  there  on  the  Yukon  River." 
(See  T.  Pp.  22.) 
The  question  was  asked:  ''What  did  'Doc'  say 
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to  that?"  ''Doc"  thought  it  was  a  good  idea.  He 
said  it  was  fine,  to  get  this  boat  business,  but  he 
said:  ''Come  in  with  me.  I  will  take  you  and  we 
will  go  to  the  bank  and  see  [51]  if  we  can  get  the 
money,  and  I  will  go  outside  and  get  machinery 
and  we  will  build  the  boat  here.  You  can  build  it 
while  I  am  out  getting  machinery,  and  then  you 
will  be  in  with  me  down  there."  He  liked  the  way 
I  operated — ^the  way  I  worked.  He  said:  "I  think 
you  will  be  good  on  it.  You  will  have  a  boat  and  a 
barge,  and  I  will  have  a  boat  and  a  barge,  and  after 
this  money  is  all  paid — '  w^e  was  going  to  make  a 
lot  of  money;  he  said,  'I  am  going  to  sit  back  and 
take  it  easy  and  you  can  take  both  boats.  What 
money  you  make  with  your  boat  and  barge  will 
go  into  paying  it  off,  and  as  soon  as  it  is  paid  off, 
it  becomes  yours,  free  and  clear.'  "  (See  T.  Pp.  22 
and  23.) 

He  went  into  details  about  the  boat  he  w^anted 
to  build;  they  spent  several  days  together  in  the 
Northdale  Hotel,  drawing  plans,  conferring  with 
Charlie  Smelzer,  got  everybody's  ideas  together; 
wanted  it  as  soon  as  it  possibly  could  be  built, 
whatever  size  we  thought  the  money  could  buy 
lumber  enough  for;  we  worked  it  out  together.  The 
boat  was  built  46  feet  long.  We  agreed  on  power 
barges  to  operate  with  the  boats. 

"Now,  tell  us  about  the  power  barge  you  agreed 
on? 

"We  agreed  on  a  boat  and  a  barge  for  myself, 
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and  he  said  as  long  as  we  were  building  that,  'I 
need  another  barge.'  He  had  a  small  barge,  but  he 
said,  'I  need  another  one.  You  can  build  one  for 
me,  the  same  size  you  are  going  to  have.'  That  will 
make  two  barges  and  one  boat  we  were  to  build. 

"Did  you  draw  any  plans  between  you,  on  them? 
We  drew  sketches. 

''Did  you  talk  to  Charlie  about  those?  All  the 
time. 

"Now,  then  how  big  were  the  barges  that  you 
were  going  to  build?  They  would  be  20  by  110. 
Twenty  feet  wide  by  one  lumdred  ten  feet  long. 

"Were  they  to  have  any  power  in  them?  They 
were  to  be  self-propelled. 

"Did  you  agree  on  the  plans  of  how  you  were 
to  build  them?    We  did. 

"Now,  after  you  did  that,  what  did  you  do  in 
the  way  of  raising  money  to  construct  these  boats'? 
We  went  to  the  bank. 

"What  bank  did  you  go  to?  Bank  of  Fairbanks. 

"Who  did  you  talk  to  there?  Philip  Johnson. 

"Was  he  an  officer  of  the  bank  at  the  time?  He 
was. 

"Now,  what  w^as  the  arrangements  made  with  the 
bank  with  reference  to  financing  the  building  of 
these  boats'?  [52] 

' '  The  arrangements   were —  (interrupted) . 

"Mr.  Taylor:  Just  a  moment.  I  object  on  the 
grounds — unless  it  is  stated  who  the  arrangements 
were  made  with. 
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''Mr.  Bell:     I  will  do  that. 

"Was  'Doc'  Gordon  present  when  the  arrange- 
ments were  made?    He  was. 

"Who  else  was  present  besides  that?  Philip 
Jolnison  and  myself. 

"Where  was  that  had,  and  the  arrangements 
made?  At  the  little  private  desk  of  Philip  John- 
son's at  the  bank. 

"At  that  time,  it  was  in  the  back  part  of  the 
bank,  was  it  not.     That  is  right. 

"Now,  then,  tell  us  what  the  conversation  was, 
and  w^hat  arrangements  were  made  for  financing 
them?  'Doc'  outlined  all  the  freighting  there  was 
to  be  done  on  the  river.  He  had  Army  verifica- 
tions. It  was  common  knowledge  they  had  Army 
Transportation  officers  here  organizing  people  to 
build  boats,  to  help  the  govermnent  haul  that 
freight.  They  needed  it.  The  only  way  they  could 
get  it  was  by  boat.  Mr.  Gordon  made  arrangements 
to  mortgage  the  "Bonnie  G"  and  I  believe  his  little 
barge  that  he  had  then,  and  a  mortgage  on  the 
boats  and  barges  that  were  to  be  built. 

"ISTow,  then,  after  that  arrangement  was  made, 
what  did  'Doc'  Gordon  do?  'Doc'  Gordon  went 
Outside.  He  made  arrangements  for  me  to  draw 
on  the  money  to  start  the  building.  He  ordered 
the  lumber.  'Doc'  Gordon  left  for  the  Outside  to 
get  machinery.  Machinery  w^as  very  hard  to  get 
then.     You  had  to  go  after  it  personally,  Outside. 

"And  'Doc'  went  out?     'Doc'  went  Outside. 
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*^Do  you  know  about  what  time  of  the  year  it 
was  when  he  went  out  ?  I  believe  it  was  in  Novem- 
ber.    The  early  part  of  November. 

"Now,  then,  what  was  done,  later,  about  a  place 
to  build  the  boats?  Well,  I  had  to  get  a  place  to 
build  the  boat,  so  I  tried  to  lease  property  along 
the  waterfront.  I  couldn't.  I  finally  leased  that 
children's  playground  from  the  City. 

"Who  did  you  negotiate  with  for  the  leasing  of 
that  playground?  Mrs.  Sylvia  Ringstad  was  the 
chairman  of  the  Playground  Committee,  and  she 
had  the  say,  evidently,  of  what  was  to  be  done  to 
that  piece  of  land.    [53] 

"Was  that  lease  later  reduced  to  writing?  It 
was. 

"It  was  signed  by  you?    It  was. 

"Then  did  you  take  over  the  section  down  there 
and  start  your  work.     I  did. 

"What  did  you  do  about  a  place  to  work?  I 
went  to  the  bank  and  drew  nearly  $2,000.00  and 
went  to  Morris  Knudsen,  bought  two  quonset  huts 
for  $800.00  apiece,  bought  a  Ford  pick-up  to  run 
aromid  in,  hired  a  cat,  moved  the  quonset  hut  down 
on — cleared  the  snow  and  debris  off  and  set  the 
quonset  up  for  a  winter  workshop  and  started  to 
work. 

"What  was  started  inside  of  that  quonset  hut? 
It  w^as  the  keel;  the  ribs  were  prefabricated.  We 
built  them  all  winter  long,   so  they  would  be  all 
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ready  to  put  together  as  soon  as  the  snow  went  off 
in  the  spring. 

''Did  Charlie  come  there  and  take  part  in  the 
operations  ? 

"Charlie  was  right  there  all  the  time. 

"Bud,  were  you  transferred  from  the  regular 
duties  at  the  Army  base,  to  that  particular  enter- 
prise?    I  was. 

"Now,  then,  when  springtime  came,  or  the 
weather  was  so  that  you  could  work  outside,  what 
did  you  do?  We  immediately  started  putting  them 
together;  hired  a  big  crew  of  carpenters  and 
started  assembling  all  the  ribs  to  make  the  boats 
and  barges. 

"Did  you  work  steadily?  I  worked  in  all  my 
spare  time. 

"You  had  some  duties  that  you  had  to  give  to 
the  Army  at  that  time,  didnt  you?    I  did. 

"And  between  the  Army  and  the  w^ork  down 
there,  about  how  many  hours  a  day  did  you  work 
from  the  time  you  started,  until  the  boats  went  in 
the  water?  Oh,  I  averaged  about  12  hours  a  day 
at  least. 

"Now,  when  did  you  next  see  'Doc'  Gordon, 
after  that? 

"When  he  came  back  from  Outside,  in  the 
spring."     (See  T.  Pp  24/28.) 

After  they  were  built  they  were  put  in  the  water, 
moved  below  the  bridge  where  "Doc's"  "Bonnie 
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G"  boat  was  at  the  time.  It  was  pulled  out  of  the 
w^ater  by  Samson's  Hardware,  below  the  bridge. 

The  ''Elaine  G"  could  not  go  under  the  bridge 
with  the  pilot  house  on  top  and  that  had  to  be  put 
on  below  the  bridge;  it  was  cut  out  and  put  on 
[54]  below^  the  bridge;  it  was  four  by  eight  and  a 
half  feet.  The  barges  went  under  as  they  were. 
The  "Elaine  G"  boat  was  powered  by  a  165  horse- 
power Gray-Marine  Diesel,  two  cycle  diesel,  one 
engine  and  one  engine  in  each  of  the  barges.  The 
engine  was  changed  from  the  "Bonnie  G''  into  his 
barge,  and  a  new  165  horsepower  Gray-Marine 
Diesel,  two  cycle  diesel  engine  put  in  the  "Bonnie 
G"  and  the  "Bomiie  G"  engine  was  put  in  Doc's 
barge,  the  same  size  and  kind  of  power  was  in  each 
boat,  the  "Elaine  G"  and  the  "Bonnie  G". 

When  they  were  finished  we  went  dovm.  the  river 
freightmsf.  We  had  a  small  load  to  Manlev  Hot 
Springs.  "We  left  Sunday  afternoon,  the  4th  of 
July.  ' '  Doc ' '  took  off  in  the  lead,  down  the  slough, 
and  I  with  my  boat  and  barge,  I  followed  hmi 
down  the  river.  From  there  we  went  right  on  dowii 
to  Nenana. 

"Now,  when  you  got  to  Nenana,  did  you  load 
up  with  government  equipment;  government  prop- 
erty?    Not  immediately. 

"Now  tell  us  what  you  did  there  at  Nenana?  At 
Nenana  we  saw  the  officer  in  charge  of  all  the 
freighting.  He  said  he  had  one  big  load  to  go 
down  the  river,  but  there  was  verv  little  freight 
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to  go  down.  It  would  be  all  coming  back  up.  He 
said  the  next — maybe  in — Svhat  I  have  got  here/ 
he  said  'maybe  tomorrow  you  can  haul  it  down  the 
river.    I  am  waiting  for  word'."     (See  T.  Pp.  30.) 

We  had  been  there  better  than  half  a  day  when, 
lie  came  down  and  said  he  had  word  they  wanted 
the  freight  immediately.  He  said  "go  over  and 
start  loading."  He  took  his  boat  and  barge  the 
"Elaine  Gr"  to  the  loading  crane  and  started  load- 
ing; the  "Bonnie  G"  was  tied  alongside,  waiting 
to  load. 

He  testified  he  had  a  pretty  good  load,  as  much 
as  he  wanted  to  take  for  the  initial  trip  down  the 
river.  He  checked  out  the  manifest  issued  for  that 
load;  the  War  Department  Contract  Niunber  of 
the  manifest  was  7,500-TC-A92.    (See  T.  Pp  31.) 

The      Gordon  Transportation      Co.      received 

$1,885.41  for  that  load. 

When  he  got  to  Galena  he  took  on  another  load 
coming  back. 

He  further  testified  that  during  the  recess  he 
and  the  Court  Clerk  sorted  out  the  slips,  "mani- 
fests" in  routine  as  to  dates  and  trips.  The  first 
[55]  one  was  dated  7/19/45,  that  would  be  July 
19,  1945,  it  was  P.X.  suj^plies;  the  amount  of  the 
earnings  on  that  load  was  $1,885.41. 

The  next  manifest  is  dated  July  19,  1945  and 
was  shipped  from  Galena  to  Nenana  and  the 
amount  received  for  the  load  was  $8,878.50;  that 
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was  the  trip  up  the  river.  He  hauled  that  with  his 
"Elaine  G"  boat  and  barge. 

The  next  manifest  identified  was  dated  August 
1,  1945;  the  earnings  on  the  trip  were  $12,143.70. 

He  didn't  haul  any  cargo  back  down  the  river; 
unloaded  at  Nenana  and  went  back  for  more 
freight. 

The  next  manifest  is  dated  August  16,  1945.  He 
hauled  a  load  back  from  Nenana  to  Galena;  it  was 
lumber,  and  the  charges  as  paid  by  the  govern- 
ment was  $2,400.00.  He  delivered  that  load  him- 
self, the  same  as  the  other  loads  referred  to. 

Manifest  covering  his  next  trip  was  dated  Au- 
gust 19,  1945,  was  from  Galena  to  Nenana  and  the 
govermnent  paid  them  $3,198.00  for  that  load.  This 
load  was  divided  into  two  manifests.  Another  man- 
ifest issued  on  the  same  load  was  for  430  barrels 
of  asphalt  and  308  empty  drmns  for  which  they 
received  $6,088.50. 

The  manifest  showing  the  next  load  hauled  by 
him  was  dated  September  8,  1945  from  Galena  to 
Nenana;  it  was  general  cargo  and  they  received 
for  this  load  $7,564.80. 

The  next  load  hauled  by  him  was  from  Galena 
to  Nenana,  the  manifest  being  dated  September 
24th,  was  general  cargo  and  they  received  $9,987.61 
for  the  load. 

That  was  all  of  the  manifests  showing  the  earn- 
ings of  the  Plaintiff  with  his  boat  and  barge  inso- 
far as  the  govermnent  was  concerned. 
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He  testified  further  that  he  was  the  master  of 
the  boat,  that  he  always  signed  for  the  cargo  as 
such;  that  Doc  always  signed  for  his  boat  loads 
and  the  Plaintiff  always  signed  for  his  own;  that 
Doc  received  manifests  for  his  loads  that  w^ere 
there  in  the  box  of  exhibits. 

That  he  and  Doc  had  an  agreement  that  the  cost 
above  the  bridge  for  the  construction  of  the  '^Elaine 
G"  and  the  two  large  power  barges  would  be  di- 
vided— two-thirds  to  the  Plaintiff  and  one-third 
charged  against  Doc.  [56]  This  was  agreed  before 
the  boats  were  finished.  That  his  boat  was  64  feet 
long  and  each  of  the  power  barges  were  110  feet 
long.  Tliis  agreement  was  had  there  on  the  groimds 
wlierc  the  barges  and  boat  were  being  built.  It 
was  awful  hard  to  keep  the  exact  costs  separated, 
and  I  quote  from  the  witness'  words  on  page  38 
of  the  transcript. 

"I  said  'Doc',  it  is  going  to  be  awful  hard  to  keep 
the  cost  of  this  barge  and  your  barge  and  my  boat 
all  separated,"  and  we  looked  at  them  and  looked 
at  the  size,  and  figured  the  labor,  and  the  mate- 
rial that  would  go  into  them,  and  just  as  Mr.  Gor- 
don, himself,  stated,  we  had  to  go  an  estimate  that 
was  agreeable  to  us,  and  we  came  to  our  conclusion 
that  the  more  delicate  work  went  on  the  boat  would 
just  about  compensate  for  the  extra  material  that 
went  into  the  barge,  and  we  figured  the  cost  of 
that  operation  above  the  bridge  should  be  divided 
up,  two-thirds  of  the  cost  was  to  be  charged  to  me. 
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and  one-third  to  be  charged  to  him,  as  we  had  three 
projects  under  construction  at  the  same  time." 

That  ''Doc"  Gordon  removed  his  engine  from 
the  "Bomiie  Gr"  and  put  it  in  his  power  barge, 
then  took  one  of  the  three  new^  Gray-Diesels  and 
put  it  in  his  boat  the  ''Bonnie  G." 

He  then  testified  that  while  work  was  being 
done  below  the  bridge  it  was  easy  to  keep  track 
of  the  cost;  they  knew  which  men  were  working 
on  which  outfit  and  what  material  was  going  into 
each  outfit,  and  that  was  easily  determined  by  the 
paid  bills. 

It  was  agreed  that  the  help  and  the  supplies 
used,  including  oil  and  food  and  everything  being 
a  cost  to  operate  the  outfits,  would  be  charged 
charged  against  each  boat,  and  everything  used  on 
the  "Elaine  G"  his  boat  would  be  paid  out  of  the 
earnings  of  that  boat,  and  whoever  he  hired  to 
work  on  it  w^ould  be  paid  from  the  earnings.  That 
agreement  took  effect  from  the  time  they  passed 
under  the  bridge  at  Fairbanks. 

"Doc"  rebuilt  the  pilot  house  on  his  boat  below 
the  bridge. 

The  witness  put  the  pilot  house  on  the  "Elaine 
G"  below  the  bridge;  a  superstructure — a  cabin, 
pilot  house  was  all  torn  down  and  rebuilt;  the 
ply^vood  was  old,  needed  replacing.  The  old  en- 
gine was  taken  out,  new  tail  shaft  bearings  were 
laid,  keel  was  laid  for  bearings,  the  new  engine 
was  put  in,  all  housed  in;  the  galley  was  changed 
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around;  just  a  general  remodeling;  [57]  a  paddle 
wheel  was  changed;  new  equipment  all  went  into 
the  ''Bomiie  G";  he  changed  the  drive  from  an 
automobile  rear-end  drive  to  a  sprocket  drive,  the 
two  machineries  identical  with  the  exception  of 
a  little  variation  in  size  of  the  "Elaine  Gr".  The 
"Bonnie  G"  was  a  little  shorter  than  the  "Elaine 
G"  but  powered  equally  as  high.  The  "Elaine  G" 
was  two  feet  wider  than  the  "Bonnie  G";  they 
drew  about  the  same  amount  of  water. 

The  cost  of  rebuilding  the  "Bonnie  G"  was  to 
be  charged  to  "Doc";  the  additional  work  on  my 
boat  and  barge  which  was  done  below  the  bridge 
was  kept  separately  and  charged  to  me. 

After  the  equity  suit  was  dismissed,  the  exhibits 
were  kept  for  quite  a  long  time  in  the  Court 
Clerk's  office.  During  that  time  the  witness  em- 
ployed a  man  by  the  name  of  Thomas  B.  Wright, 
an  experienced  bookkeeper  to  go  over  all  of  the 
exhibits  and  figure  out  the  cost  of  the  "Elaine  G" 
and  the  barge,  and  the  earnings  derived  from  the 
"Elaine  G"  and  barge  based  upon  all  of  the  re- 
ceipts and  bills  including  the  cancelled  checks  for 
the  cost  of  building  and  operating  the  whole  enter- 
prise. He  then  identified  the  statement  made  by 
the  bookkeeper.  He  worked  with  Mr.  Thomas  B. 
Wright  in  making  out  the  statement  in  the  Court 
Clerk's  office.  He  was  familiar  with  the  purchas- 
ing of  all  of  the  material  and  the  using  of  the 
labor;  that  the  statements  on  the  yellow  sheets  are 


72  Warren  H.  Eager  vs. 

correct;  they  show  the  cost  of  his  equipment  sep- 
arate from  the  cost  of  "Doc's"  equipment. 

Capitulation  sheet  was  prepared  by  Thomas  B. 
Wright  showing  all  of  the  figures  up  to  the  time 
that  they  quit  operating  that  fall ;  that  was  marked 
identification  number  ''4".  All  of  the  figures  are 
of  Thomas  B.  Wright  and  they  are  correct. 

The  capitulation  shows  the  cost  of  each  of  the 
barges,  each  fellow's  equipment,  the  cost  of  oper- 
ating the  boat  and  barge  and  the  proceeds  derived 
from  the  hauling  from  each  boat  and  barge.  The 
capitulation  was  made  from  all  of  the  exhibits  fur- 
nished by  ''Doc"  Gordon,  and  all  cancelled  checks, 
receipts  and  bills  were  put  in  it.  [58] 

These  exhibits  w^ere  in  Mr.  Hall's  office  at  the 
time.  All  debts  at  the  bank  were  paid  by  govern- 
ment checks.  There  were  two  checks  from  the  gov- 
ernment, one  for  $44,297.91,  the  other  for  $33,~ 
095.52.  They  were  turned  over  to  the  Bank  of 
Fairbanks  to  liquidate  all  indebtedness  against  the 
boats.  Some  part  of  it  was  to  go  to  "Doc"  Gor- 
don's personal  account.  They  were  received  for 
hauling  of  the  two  boats.  "Doc"  received  other 
checks  as  follows:  One  for  $308.23;  one  for  $50.00; 
one  for  $80.00.  They  were  all  used  by  the  bank 
in  cleaning  up  the  indebtedness.  The  $308.23  was 
earned  with  the  witness'  boat;  $50.00  was  earned 
with  his  boat,  and  half  of  the  stand-by  time  of 
$80.00  was  earned  with  his  boat.  That  the  two 
identifications   made   by  Mr.   Wright   show   every 
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charge  and  credit  in  connection  with  building, 
maintaining,  operating  and  even  beaching  of  boats 
and  putting  them  away  for  the  winter.  Each  item 
was  taken  from  the  exhibit  that  ''Doc"  Gordon 
furnished  here,  everyone  without  an  exception.  The 
building,  operation  and  beaching  of  his  boat  and 
barge  amounted  to  a  little  over  $50,000.00,  a  few 
cents  over.  He  earned  more  than  $52,000.00  with 
his  boat  and  barge  that  year  which  all  went  to  the 
bank  to  repay  the  cost.  The  manifests  from  the 
government  show  that  the  earnings  of  the  ''Elaine 
G"  and  barge  amounted  to  $52,504.75;  that  he 
hauled  each  and  every  particle  of  that  freight  and 
earned  that  money,  and  the  government  paid  there- 
for. That  the  earnings  of  his  boat  and  barge  ex- 
ceeded the  cost  of  the  construction,  operation,  main- 
tenance and  beaching  of  it  that  fall,  to  the  extent 
of  nearly  $2,000.00.  That  it  cost  much  more  for 
"Doc"  to  operate  his  boat  and  barge  due  to  the 
fact  that  the  witness  had  a  crew  of  three  on  his 
boat  the  whole  season,  and  "Doc"  had  as  high  as 
seven,  all  paid  employees,  and  each  furnished  food 
for  their  employees ;  it  cost  more  to  feed  seven  than 
it  did  three,  and  "Doc"  got  on  more  sand  bars; 
that  the  proceeds  from  the  earnings  of  his  boat 
overpaid  the  cost  of  building,  construction  oi:>era- 
tion  and  beaching,  nearly  $2,000.00. 

When  the  season  was  over  ways  were  built  down 
by  the  C.A.A.  tower  to  pull  them  out  of  the  water, 
away  from  the  ice,  for  the  winter.  We  towed  them 
out  of  the  water.     The  Avitness  saw  to  it  that  his 
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boat  and  barge  were  iDulled  out,  and  that  "Doc's" 
boat  and  barge  were  pulled  out,  and  allowed  half 
[59]  of  the  cost  of  pulling  them  out  and  charged 
that  into  the  cost  of  operation  of  his  boat.  They 
lived  on  the  boat  thereafter  for  some  time,  then  on 
account  of  fire  insurance,  he  had  to  get  off.  No 
one  was  permitted  to  live  on  the  boats  in  the  winter. 

The  quonset  hut  he  purchased  is  still  in  the  pos- 
session of  ''Doc"  on  the  Chena  River  about  seven 
miles  below  town. 

He  never  heard  any  dispute  over  the  ownership 
of  the  "Elaine  G"  and  the  barge  until  about  two 
days  after  he  had  the  boats  all  pulled  out  of  the 
water  and  put  away  for  the  winter.  This  happened 
when  he  asked  "Doc"  Gordon  when  he  could  get 
the  bookkeeper  to  get  together  and  have  a  settling 
up  and  di^dde  the  profits,  if  any  there  were,  and 
divide  the  equipment  as  per  the  agreement,  and 
"Doc"  put  him  off,  said  the  bookkeeper  was  so 
busy,  he  couldn't  get  around  to  it,  promised  to  get 
around  to  it  in  a  few  days.  This  was  repeated  at 
least  fifteen  or  twenty  times  right  in  Fairbanks 
and  when  he  finally  filed  suit  in  equity  which  was 
later  dismissed. 

Next  summer  Gordon  took  both  of  the  boats  and 
hauled  freight  with  them;  that  he  knew  the  reason- 
able rental  value  of  the  "Elaine  G"  and  barge, 
during  the  summer  season,  and  that  $100.00  per 
day  was  reasonable  therefor.  That  Gordon  used  it 
one  hundred  days  until  the  freeze  up  in  the  fall. 
That  the  boat  was  damaged  to  the  extent  of  $10,- 
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000.00.  That  the  wear  and  tear  of  a  boat  depends 
a  great  deal  on  good  luck,  skill  and  that  the  boat 
always  needs  an  overhauling  every  fall;  a  general 
scraping,  painting,  recalking,  engines  looked  at,  all 
the  routine — but  there  are  occasions  when  you 
punch  a  hole  in  them,  and  you  have  to  pull  them 
out  of  the  water  and  replace  planking.  It  depends 
a  good  deal  upon  what  conditions  you  run  into  on 
the  wear  and  tear  of  the  boat. 

He  never  paid  anything  for  the  use  of  the  boat. 
The  witness  never  drew  any  salary  while  he  was 
operating  the  boats  on  the  river;  never  drew  a 
nickle;  he  was  drawing  a  sergeant's  salary  from 
the  army  and  used  that  in  helping  pay  expenses, 
that  was  $60.00  per  month.  Between  working  on 
the  boat  and  maintenance  of  himself,  everything 
he  received  was  silent.  [60]  He  didn't  have  a  thing 
in  the  fall,  nothing  but  his  boat  and  barge.  He 
put  in  twenty-four  hours  a  day  right  on  the  outfit 
from  the  time  he  started  hauling  until  the  season 
was  over. 

On  cross  examination  by  Mr.  Taylor,  he  testified 
that  he  came  to  Alaska  in  July,  1941,  worked  for 
his  uncle  direct  quite  some  time;  received  pay  for 
his  work  then;  got  some  compensation.  From  July, 
1941  to  October,  1942,  he  was  not  fully  compensated 
for  his  services.  ''Doc''  was  operating,  as  he  says, 
on  short  money,  and  if  he  didn't  need  his  wages  it 
was  all  right  to  let  them  go.  When  he  wanted  some 
money  for  clothing,  or  when  he  went  to  iovai  "Doc" 
would  give  him  twenty-five  or  fifty  dollars,  what- 
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ever  lie  needed  to  cover  it.  During  the  winter 
''Doc"  furnished  him  spending  money  and  some 
clothes.  He  enlisted  in  the  army  in  December,  1942. 
He  went  to  'Doc"  and  wanted  the  loan  of  Charlie; 
he  wanted  to  build  some  boats.  Another  fellow  and 
the  witness  were  going  to  build  a  boat  and  wanted 
Charlie  Smelzer  to  run  it  on  the  river.  He  talked 
to  "Doc"  about  the  proposition.  "Doc"  was  going 
to  finance  it,  and  the  witness  was  going  to  build 
it.  He  and  "Doc"  made  several  trips  to  the  bank. 
It  had  to  be  taken  up  with  Cap  Lathrop,  and  they 
had  to  go  back  several  times.  The  result  was  that 
the  money  was  raised.  The  witness  signed  the 
notes.  The  first  two  were  $3,000.00  each;  "Doc" 
had  around  $2,000.00.  We  agreed  on  the  size  we 
would  like  to  have  it  before  we  went  to  the  bank. 
We  wanted  the  boat  to  be  64  feet  and  the  barge 
110  feet;  that  he  drew  $2,000.00  out  of  the  first 
$3,000.00  note,  made  papers  for  leasing  a  piece  of 
land  to  get  ready  for  the  building.  He  paid  $575.00 
for  a  Ford  pickup  that  Mr.  Gordon  still  has.  He 
bought  two  quonset  huts  at  $800.00  each;  he  sold 
one  for  the  same  money;  put  it  back  in  the  Gordon 
Transportation  Co.  account;  set  up  the  other  quon- 
set hut  as  a  work  shop  on  the  City  playgrounds; 
paid  nothing  for  the  lease  of  the  grounds,  except 
agree  to  put  it  back  in  as  good  condition  as  it  was. 
Spent  all  of  his  spare  time  working  in  his  shop 
and  Mr.  Smelzer  was  working  in  the  shop  full  time. 
They  made  bits  and  drills  and  other  things,  and 
he  spent  his  time  getting  equipment  and  helping 
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him  in  the  shop.  Smelzer  was  drawing  a  salary; 
the  witness  was  paying  him  out  of  the  money  bor- 
rowed from  the  bank. 

Said  the  waybills  amomited  to  $52,500  and  some 
dollars.  He  took  the  actual  cost  of  construction 
from  the  bills.  He  figured  the  operating  [61]  ex- 
penses on  the  river  which  included  putting  out  in 
the  water  of  the  boat  and  barges,  the  taking  them 
out,  the  food,  the  diesel  oil,  the  fuel  oil,  everything 
that  went  into  the  cost  of  maintaining  and  operat- 
ing the  equipment.  The  wages  to  the  bookkeeper 
were  figured  in;  insurance  was  figured. 

He  signed  the  notes  at  the  bank.  The  notes  were 
later  paid  off.  The  insurance  is  shown  in  the 
sheets.  They  don't  carry  insurance  when  they  are 
operating  on  the  river;  no  marine  insurance;  the 
only  insurance  would  be  fire.  The  rates  for  other 
insurance  are  higher  than  aircraft  rates. 

In  answer  to  a  question  over  the  objections  of 
counsel  for  Plaintiff,  the  witness  testified  that  he 
did  not  know  about  any  income  tax  being  paid  for 
the  year's  operation. 

He  testified  that  the  life  of  the  boat  would  de- 
pend entirely  on  who  was  running  it,  and  who  was 
taking  care  of  it.  If  he  were  taking  care  of  it,  the 
boat  would  be  good  for  twenty  years. 

Then  he  testified  that  his  earnings  for  the  sum- 
mer with  his  boat  and  barge  alone,  was  $52,504.00 
and  the  cost  of  operation  and  construction,  every- 
thing figured  in,  was  around  $50,000,000,  testify- 
ing from  memory. 
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He  lias  never  l)eeii  given  a  Bill  of  Sale  for  the 
boat;  he  has  o^vned  it  always.  There  was  no  Bill 
of  Sale;  it  was  automatically  his;  he  built  it;  he 
didn't  know  whether  it  was  registered  or  not;  it 
might  have  been  registered  in  the  name  of  the  Gor- 
don Transportation  Co. 

That  he  drew  no  salary  for  operating  the  boats; 
he  drew  his  pay  from  the  army  only ;  the  army  fur- 
nished him  his  clothes  and  medical  care.  He  drew 
for  food  and  quarters.  He  got  his  board  on  his 
own  boat  and  in  restaurants;  he  might  have  re- 
ceived a  very  small  check  for  operating  expenses, 
he  doesn't  remember  exactly. 

He  had  to  come  to  Fairbanks  twice  for  parts; 
the  expense  is  included  in  the  sheets  showing  the 
operating  expenses;  the  cost  w^ould  be  included  in 
that. 

Gordon  bought  a  small  boat  and  motor  from 
R.  K.  Lavery  that  they  would  need  running  around 
when  they  came  into  town,  and  Gordon  said  he 
would  [62]  give  it  to  the  witness  to  go  fishing,  or 
anything  like  that,  provided  the  witness  would  take 
care  of  it  for  him  and  let  him  have  the  use  of  it 
when  he  needed  it.  He  doesn't  know  where  that 
boat  is  now ;  they  used  it  m  operations  on  the  river. 

When  one  of  the  boats  is  loaded  and  ready  it 
takes  off;  the  season  is  short. 

On  redirect  examination  by  Mr.  Bell,  he  testi- 
fied, Mr.  Gordon  has  the  Ford  Pickup;  Gordon  is 
living  in  the  quonset  hut;  he  doesn't  claim  either 
of  them;  they  were  both  figured  in  the  cost  of  con- 
struction of  the  "Elaine  G"  and  the  two  barges; 
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''Doc"  has  them  and  he  never  tried  to  get  them; 
yet  he  figured  two-thirds  of  the  cost  of  them  in  the 
construction  of  his  boat  and  barge. 

Then  on  recross  examination  by  Mr.  Taylor  he 
testified  that  he  was  to  build  this  boat,  operate  it, 
haul  freight  with  it,  and  when  it  had  handled 
enough  to  pay  for  it,  it  was  just  to  be  his  clear; 
it  was  considered  his  boat  all  ihQ  time.  The  cost 
of  building  and  operating  it  was  to  be  paid  off  by 
the  witness,  and  it  was  up  to  the  witness  to  run  it 
with  as  little  expense  as  possible  so  he  could  get  it 
paid  off  quickly;  that  is  why  he  used  a  small  crew 
and  freighted  all  he  could,  to  get  it  paid  off  while 
the  freight  was  there  to  haul. 

Then  Thomas  B.  Wright  was  called  and  exam- 
ined by  Mr.  Hurley,  testified  he  had  had  thirty-five 
years  of  bookkeeping  experience;  he  was  employed 
by  Mr.  Hager  to  go  through  the  books,  exhibits, 
accounts  and  manifests  of  the  Gordon  Transporta- 
tion Co.  which  were  in  possession  of  the  Clerk  of 
the  District  Court;  that  they  took  each  individual 
invoice  from  the  N.C.  Co.  and  all  the  business 
houses  that  they  did  business  with,  and  segregated 
them  under  their  number  and  date  and  the  pro- 
portion of  whatever  expense  went  to  one  account 
or  the  other;  and  we  did  the  same  with  manifests 
and  checks.  There  wasn't  a  thing  that  wasn't 
taken  into  consideration;  there  wasn't  a  thing  paid 
out  or  taken  in  that  was  not  in  the  figures,  and 
they  were  divided  against  Mr.  Hager  and  Mr.  Gor- 
don.   Each  individual  bill  was  gone  through.    Bud 
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went  through  them  first  and  designated  to  the  wit- 
ness what  they  were  for  and  where  they  were 
used.  [63] 

That  the  cost  of  building  the  "Elaine  G"  and 
the  two  big  barges  above  the  bridge  were  divided, 
one-third  to  each.  One-third  was  charged  to  Gor- 
don and  two-thirds  charged  to  Hager.  They  were 
moved  down  below  the  bridge,  the  engines  were 
picked  out  for  their  respective  boats,  and  charged 
to  them,  and  the  other  material  was  proportioned 
as  Bud  saw  fit  that  they  were  used.  They  were 
charged  against  the  boat  they  were  used  in.  Then 
he  handed  Plaintiff's  Identification  "3"  and  asked 
what  it  was.    He  testified: 

"A.  This  is  a  segregation  that  we  made  out  of 
the  different  bills  charging  them  to  the  different 
segregations,  and  repairs  and  equipment  and  oper- 
ation and  wages. 

"Q.    Does  that  include  building  costs?    A.    Yes. 

"Q.  Everything  that  was  there?  A.  That  is 
right. ' ' 

The  witness  prepared  it;  he  didn't  check  it,  since 
he  had  prepared  it,  except  to  make  a  recapitula- 
tion of  the  whole  thing.  "We  have  income  on  the 
recapitulation  where  we  showed  the  net  profit  and 
loss."  Identification  "3"  shows  the  cost  and  ex- 
penses; it  shows  the  cost  of  construction  of  the 
boats  and  their  operation  and  expenses  connected 
therewith;  based  upon  the  records  in  the  Clerk's 
office,  at  the  time  we  made  that  up.  They  were 
all  considered,  everything  item  that  was  there. 
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Then  Identification  ''3"  was  introduced  and 
marked  Plaintiff's  Exhibit  ^^B". 

The  witness  was  then  shown  identification  ^'4". 
He  testified:  It  was  the  summary  of  the  expense 
items,  a  recapitulation;  it  shows  the  receipts  and 
net  i)rofit  and  net  loss  for  the  operation  of  the 
l3oats  and  barges.  The  receipts  are  shown  from 
the  manifests  which  are  marked  Plaintiff's  Exhibit 
"A" — that  shows  the  amounts;  the  difference  in 
the  cost  of  the  building  and  operation  complete, 
and  the  earnings  of  the  ''Elaine  G"  is  $1,697.29, 
taking  the  receipts  and  deducting  the  cost  of  build- 
ing and  operating. 

The  statement  was  then  offered  and  received 
without  objection  as  Exhibit  ''C".  [64] 

On  cross  examination  by  Mr.  Taylor,  he  testified : 
That  he  was  now  a  partner  with  Mr.  Hager  in  the 
Riverside  Bar  and  the  Wonder  Bar,  no  other  bars. 
In  segregating  the  expenses  Mr.  Hager  explained 
each  item.  The  witness  didn't  know  anything  about 
the  construction;  some  of  the  bills  were  marked 
for  a  particular  boat  or  barge;  he  didn't  remember 
whether  all  of  them  were  or  not.  The  figures  were 
taken  directly  from  the  bills. 

Then  there  was  considerable  effort  made  to 
ascertain  whether  or  not  they  took  into  considera- 
tion the  depreciation  of  the  boat,  but  the  Court 
sustained  objections,  but  the  effect  came  before  the 
jury. 

He  further  testified  that  there  was  a  profit  on 
the  operation  of  the  "Elaine  G"  and  above  the 
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cost  and  operation  and  expense.  There  was  a 
l^rofit  on  the  operation  of  the  "Elaine  G"  of 
$1,697.29. 

Then  he  was  asked  al^out  income  tax  and  over 
the  objection  of  Mr.  Hurley,  the  Court  required 
him  to  answer,  that  he  did  not  figure  any  income 
tax. 

Then  on  redirect  exammation  he  testified:  That 
he  didn't  know  Hager  at  all  at  that  time;  he  had 
some  business  dealings  with  Hager.  He  met  Mr. 
Gordon  to  get  a  sheet  of  plyAVood  from  him.  Mr. 
Gordon  said  he  could  have  it  and  Mr.  Hager  said 
he  couldn't.  "I  think  that  is  the  only  time  I  met 
Mr.  Hager  until  he  came  up  and  asked  me  to  make 
an  accomitmg."  That  was  when  he  got  acquainted 
with  Hager;  he  had  never  been  in  business  with 
him  then;  he  went  in  partnership  with  him  later. 

W.  L.  Hager  was  recalled  and  on  direct  exami- 
nation by  Mr.  Bell  testified:  That  he  was  the 
Plaintiff  and  the  witness  that  was  on  the  stand  in 
his  owai  behalf.  That  he  had  possession  of  the  boat 
up  until  the  20th  of  April,  1946;  "Doc"  Gordon 
had  had  possession  of  it  since;  that  he  was  re- 
moved from  the  boat  by  force;  he  had  lived  on  the 
boat  all  the  time  until  then;  that  the  value  of  the 
boat  and  barge  new,  should  be  around  $55,000.00. 

On  cross  examination,  he  testified:  That  he  was 
in  possession  of  the  boat  as  his  own;  he  was  living 
on  it  ever  since  it  was  built;  didn't  [65]  have  any 
papers  to  show  ownership;  didn't  apply  for  any; 
was  claiming  it  all  the  time  as  his  own.     He  had 
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an  agreement  with  ''Doc"  that  he  was  to  do  cer- 
tain things;  that  he  certainly  did  do  all  of  those 
things. 

He  learned  from  the  contracting  officer  that  gave 
them  the  contract  to  haul  the  freight  that  he  had 
earned  over  $52,000.00  with  his  boat.  He  knew 
how  much  freight  he  had  hauled  on  every  trip.  He 
was  the  owner  of  the  boat;  as  soon  as  it  was  paid 
for  it  was  his.  If  it  wasn't  paid  for  in  '45,  he 
would  continue  on  in  '46  to  fulfill  the  contract.  He 
was  the  owner  of  the  boat  all  the  time. 

To  his  knowledge  there  never  was  a  certificate 
of  ownership  issued  to  any  one.  He  believed  at 
that  time  the  customs  were  not  enforced  by  the 
customs  officer  with  the  red  tape  and  things  they 
were  to  go  through  in  Juneau,  and  the  way  the 
army  wanted  the  freight  down  there,  they  didn't 
require  everyone  to  live  Mp  to  the  specifications. 

He  then  testified  that  he  ordered  consideration 
materials  for  the  boats;  tliat  he  didn't  get  the  pri- 
orities; that  tlie  only  i^erson  getting  the  priorities 
was  the  man  that  did  the  contractmg.  "Doc"  did 
that.  That  he  was  the  owner  of  the  boat  at  all 
times,  subject  to  paying  the  expenses  of  contract- 
ing and  operation.  He  knew  when  he  hauled  his 
last  load.  That  he  had  hauled  more  than  $52,000 
worth  of  freight ;  that  it  is  marked  on  the  manifest. 
He  hadn't  computed  the  expenses  of  building  and 
operating  up  to  that  time. 

He  then  testified  over  objection  of  counsel — no 
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one  had  computed  the  income  tax  in  the  matter. 

(See  T.  Pp.  86.) 

He  then  testified:  that  in  October,  1945  he  was 
trying  to  compute  the  exact  expense  of  operation 
and  the  cost  of  the  "Elaine  G"  and  barge  with 
Mr.  Gordon  and  Mr.  Gordon  kept  putting  him  off. 
He  knew  how  much  freight  he  had  hauled;  how 
much  money  he  had  made;  he  wanted  to  know  the 
exact  cost  but  Gordon  wouldn't  bring  his  books 
out.  He  knew  generally  the  cost  of  the  lumber  and 
all  of  the  cost  of  machinery,  and  approximately 
the  labor;  knew  closely  what  the  cost  was.  He  fig- 
ured all  the  machinery  and  lumber.  At  that  time 
he  arrived  at  an  overpayment  of  about  $10,000.00. 
And  then  again,  the  witness  was  forced  to  answer 
over  objections  that  the  income  tax  was  not  taken 
into  consideration.   [66] 

That  the  current  in  the  Yukon  River  is  very 
slow;  on  the  Tanana,  pretty  smft,  and  a  short  part 
of  the  operations  were  on  the  Tanana. 

On  redirect  examination  by  Mr.  Bell,  he  testi- 
fied: that  the  boat  and  barge  were  to  be  his  free 
and  clear  of  all  liability;  just  as  soon  as  he  had 
earned  enough  money  with  it  to  pay  off  everything 
that  it  took  to  go  into  the  building  and  operating, 
up  to  the  time  when  it  had  made  enough  money. 
That  the  boat  was  his  from  the  start  but  he  had 
to  help  in  the  operation  with  his  boat  until  the 
earnings  from  his  boat  paid  the  bank  the  cost  of 
construction   and   operation;   and   when   that   was 
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fully  paid  the  liens  were  no  longer  existing  against 

the  boat. 

He  made  a  half  dozen  demands  on  ''Doc"  Gor- 
don before  the  suit  was  filed;  to  let  him  have  the 
books  audited;  he  went  into  the  room  where  the 
books  were  kept;  he  requested  an  accounting  at 
least  ten  or  fifteen  times;  he  would  not  give  it  to 
him.  He  never  at  any  time  denied  the  witness' 
ownership  of  the  boat;  never  denied  the  contract 
between  them;  he  never  disputed  the  witness'  title. 

Recross  examination  on  recall  by  Mr.  Taylor: 
he  admitted  the  title  in  the  witness;  he  always 
referred  to  it  as  your  boat  at  all  times,  at  any  time 
he  ever  mentioned  it. 

The  Plaintiff  rested;  the  Defendant  moved  for 
a  dismissal  and  judgment  which  was  overruled. 

Then  the  Defendant  took  the  stand  and  testified 
in  his  own  behalf  as  follows:  That  his  name  was 
Clyde  E.  Gordon,  and  he  resided  at  Fairbanks; 
had  for  twelve  years;  the  last  five  years  he  had 
been  in  the  boating  business,  before  that  he  was  in 
the  trucking  business.  He  was  the  owner  of  the 
Gordon  Transportation  Co.;  had  no  partners;  it 
is  not  a  corporation.  He  knew  Warren  Hager;  his 
nephew.  That  Warren  came  to  him  at  Big  Delta 
in  the  year  1941;  that  Bud  worked  with  him  on 
the  ferry.  The  truckers  association  had  a  ferry  at 
Big  Delta  to  haul  their  trucks  across  the  river 
there. 

Mr.  Hager  remained  in  the  territory  after  the 
work   was    completed   at   Big    Delta;    Mr.    Hager 
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worked  and  helped  him  on  the  boat;  the  construc- 
tion of  the  new  river  boat  the  '' Bonnie  G";  it  was 
built  at  Big  Delta.  He  drew  [67]  a  salary  at  the 
time;  he  couldn't  work  a  full  day;  he  was  injured, 
but  he  i^aid  him  the  same  scale  as  the  other  men. 
He  worked  all  of  that  season  to  freeze  up,  then 
came  into  town,  and  the  witness  rented  an  apart- 
ment and  paid  for  the  room  rent  and  the  groceries 
and  all  the  expenses  during  the  winter. 

The  following  summer  Mr.  Hager  worked  for 
him  he  paid  him  wages.  He  was  a  deck  hand  on 
the  "Bonnie  G";  he  went  in  the  army  around 
Christmas  1942,  the  second  winter.  He  stayed  in 
the  army  until  '45  or  '46;  stationed  at  Ladd  Field. 

He  had  another  boat  the  "Elaine  G";  it  was 
built  in  the  winter  of  '44  and  in  the  spring  of  '45 
at  the  playfield  here  at  Fairbanks.  He  built  it 
himself.  Charlie  Smelzer  was  master  carpenter. 
Hager  worked  on  the  boat.  He  helped  me;  he  was 
to  do  the  rmming  and  buying  and  the  pickup  and 
any  errands  and  so  forth. 

The  witness  furnished  every  dollar  that  Avent 
into  the  boat.  We  launched  the  boat  the  latter  half 
of  Jmie.  The  boats  were  not  then  completed.  We 
took  them  below  the  bridge  and  finished  the  cabin 
work. 

He  had  an  agreement  with  Bud  as  to  the  owner- 
ship of  the  "Elaine  G".  He  had  a  contract  with 
the  United  States  Govermnent  for  the  trading  on 
the  Yukon-Tanana  River;   did  for  thr^e  or  four 
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years  in  the  name  of  the  Gordon  Transportation 

Company,  C.  E.  Gordon  sole  owner. 

In  1945  he  negotiated  with  John  Lathanan,  the 
Commanding  Officer  at  Nenana.  The  agreement 
he  had  with  Mr.  Hager  regarding  the  "Elaine  G" 
and  a  certain  powered  barge  or  scow  was: 

"I  was  to  build  the  boat,  get  a  release  from  the 
Army  for  him  to  operate  the  boat;  he  would  oper- 
ate it  until  such  a  time  that  it  had  earned  enough 
money  to  pay  for  its  construction,  its  operation 
and  all  expenses.  That  was  two  boats  was  to  be 
operated  together,  so  as  to  save  equipment  and 
crew;  help  one  another  out  when  we  got  in  trouble; 
and  when  that  boat  had  earned  enough — sufficient 
money  to  pay  itself  off,  clear,  I  was  all  clear,  then 
I  would  give  him  a  title  to  the  boat  and  he  could 
go  into  business  for  himself,  or  go  into  partnership 
with  me,  any  way  he  could  see  fit  at  that  time." 
(See  T.  Pp.  101.)  [68] 

The  witness  further  testified:  As  soon  as  the 
boats  were  built,  they  started  operating,  instead  of 
Hager  working  with  him  and  helping  with  the 
boats,  he  took  right  off  in  a  big  hurry  in  order  to 
pay  the  boat  off,  instead  of  being  a  help  to  me,  as 
he  promised,  he  was  a  hindrance  and  worry. 

He  then  identified  his  signature  on  Plaintiff's 
Exhibit  ''A".  He  then  testified  that  a  certain  bill 
had  not  been  signed,  or  gone  through  officially; 
all  the  others  were  signed  by  him;  this  one  is  not 
signed;  not  registered;  not  marked  for  the  boat  or 
anything  else,  just  made  out  to  the  Gordon  Trans- 
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portation  Co.    The  goods  might  have  been  carried 
by  the  ''Bonnie  G";  he  would  have  had  to  sign  it 
to  collect  the  money  on  it.    The  amount  of  the  bill 
was  $6,088.50;  it  is  signed  by  Bud. 

After  the  freighting  season,  we  brought  them 
here  and  built  a  ways  and  pulled  them  out  together, 
and  put  them  up  for  the  Vv^inter.  At  the  end  of  the 
airfield,  the  C.A.A.  city  property.  He  immediately 
moved  in  town  in  the  Hotel  Nordale.  He  had  a 
bookkeeper;  she  went  there  too.  Her  name  was 
Jean  Craig.  We  went  right  to  work  on  the  books; 
it  took  better  than  two  weeks  to  compile  and  divide 
and  dissect  the  cost,  as  near  as  we  possibly  could. 
There  was  no  record  kept  of  the  cost  between  the 
two,  because  it  had  never  been  considered  in  the 
first  agreement,  and  v/e  had  to  divide  it  up  the  best 
we  could  to  show  Mr.  Hager  the  boats  had  not 
earned  what  he  thought  they  had.  That  the  money 
received  from  the  United  States  had  not  paid  off 
the  boat. 

He  testified:  He  had  borrowed  $12,000  from  the 
bank.  There  was  no  way  of  telling  which  expense 
was  for  which  boat;  it  was  all  in  the  company  ex- 
pense. He  had  to  furnish  everything  for  both 
boats — groceries  and  supplies,  fuel  and  everything, 
and  there  was  no  way  of  keeping  track  of  it.  There 
was  still  something  due  the  bank  after  the  comple- 
tion of  operating  year;  he  couldn't  say  exactly 
how  much.  [69] 

He  was  then  handed  paper  marked  Identifica- 
tion "A"  that  he  described  as  a  foreclosure  pro- 
ceedings in  the  Bank  of  Fairbanks  against  C.  E. 
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Gordon,  Cecil  Wells,  Mrs.  Wells  and  Wells  Alaska 

Motors,  and  the  United  States  of  America. 

Plaintiff  objected  to  all  of  this  and  the  Court 
overruled  the  objection. 

He  referred  to  a  note  given  November  9,  1946 
then  the  Court  sustained  an  objection. 

He  testified  further:  that  he  made  arrangements 
for  two  $3,000  notes  to  be  turned  over  to  him  at 
the  time  it  was  needed  by  him  in  the  construction 
work  while  he  was  outside.  The  money  was  to  be 
turned  over  to  him. 

He  then  testified  he  had  $6,000.00.  The  money 
was  to  be  used  in  building  the  boats. 

He  testified  that  he  and  Jean  Craig,  his  book- 
keeper, prepared  a  statement. 

He  testified  he  didn't  know  the  cost  of  the 
''Elaine  G"  and  the  power  scow. 

He  then  testified  that  he  prepared  some  records 
with  the  assistance  of  Jean  Craig,  his  bookkeeper; 
that  she  was  now  in  Japan  on  government  service. 

The  boats  were  put  away  the  first  part  of  No- 
vember; the  ice  was  starting  to  rim.  Hager  asked 
for  a  title  to  the  boat,  he  and  his  brother  wanted 
to  take  the  books  and  go  over  them.  He  couldn't 
let  him  have  them;  the  bookkeeper  was  working 
on  them.  He  made  several  demands  to  see  the 
books;  figure  how  much  they  made,  etc.;  he  couldn't 
do  it.  ''The  bookkeeper  and  I  was  working  on 
them  as  hard  as  I  could  to  get  them  done.  She  was 
hired  out  to  the  government  and  wanted  to  leave." 

Before  he  could  get  them  totalled,  he  filed  suit 
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for   the   boat.      The   first   part   of   November;   he 

didn't  remember  the  date. 

He  knew  in  his  own  mind  the  cost  of  the  con- 
struction and  oi^eration,  and  the  amount  he  had 
taken;  there  were  no  figures  computed.  He  thinks 
the  [70]  suit  was  filed  November  25th. 

On  cross  examination  by  Mr.  Bell,  he  testified 
that  the  $77,800.00  and  the  amount  he  received 
from  the  railroad  company  and  the  stand-by  time 
paid  the  notes  at  the  bank,  but  he  didn't  pay  any 
outside  credit  on  account.  He  testified  that  he 
took  $12,000.00  Outside  with  him.  He  went  Out- 
side just  before  Christmas,  December  23d  or  24th, 
1945.  He  had  borrowed  $12,000.00  from  the  bank 
on  a  note  dated  December  15,  1947;  he  borrowed 
that  in  the  fall  of  '45— December  15,  1945.  The 
original  mortgage  was  paid  at  that  time. 

''Q.  What  did  you  want  to  say?  You  said  'not 
fully,'  or  'not  altogether.'  What  more  did  you 
want  to  say?  A.  The  bank  was  partly  paid  off. 
The  original  mortgage  was  paid  and  the  Outside 
creditors — I  had  to  borrow  $12,000  to  cover  my 
expenses,  my  liabilities. 

"Q.  Now,  you  wanted  to  buy  some  more  ma- 
chinery, didn't  you,  'Doc' — some  more  equipment? 
A.   Yes." 

The  $12,000.00  was  all  paid  out  by  check  here. 
He  borrowed  $6,000.00  first  in  two  $3,000.00  notes; 
he  didn't  have  a  bank  account  at  any  other  bank 
than  the  Bank  of  Fairbanks;  he  had  somewhere  in 
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the  neighborhood  of  $2,000  when  he  first  made  the 

deal  with  the  bank  and  Bud. 

Jonesy  and  the  witness  had  just  settled  prior  to 
that  time,  a  year  before. 

The  boat,  the  ''Bomiie  G"  was  mortgaged  to  the 
bank  for  a  part  of  its  construction;  he  didn't  re- 
member the  amount.  He  had  i^aid  Jonesy  out  of 
the  earnings  of  '44.  He  had  cleared  up  the  mort- 
gage on  the  "Bonnie  G"  at  the  Bank  of  Fairbanks 
before  they  started  building  the  "Elaine  G"  and 
the  barges.  He  couldn't  tell  how  much  he  bor- 
rowed from  the  bank.  He  first  borrowed  |6,000.00 
then  the  army  went  to  the  bank  and  gave  the  bank 
a  certified  contract  for  $60,000.00  to  cover  the  cost 
of  construction  and  Mr.  Johnson  advanced  me  as 
we  needed  it. 

After  the  boats  were  in  the  water  there  was  a 
note  and  mortgage  made  for  $37,000.00;  that  was 
in  July.  Everything  was  cleaned  up  at  the  time 
he  started  this  construction.  He  thinks  he  bor- 
rowed altogether  $40,000.00  to  build  the  boat  and  the 
barges  and  to  rebuild  the  "Bonnie  G";  it  totalled 
somewhere  around  $40,000.00.  He  had  borrowed 
from  all  over  and  from  individuals,  in  all  over 
$40,000.00  to  build  the  boats  and  the  [71]  scows. 
He  was  financed  through  the  bank  by  the  army 
guarantee  of  Major  Jones.  All  of  that  money  went 
into  the  construction  of  the  "Elaine  G"  and  the 
two  barges.  That  did  not  cover  the  work  on  the 
"Bonnie  G"  but  he  had  already  bought  the  motors 
when  he  was  Outside  before  coming  in.    He  bought 
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a   Gray  Diesel,   165  horsepower   for  the   "Bonnie 
G".     They  were   bought   in   January,    1945.     He 
couldn't  say  when  the  motors  were  paid  for. 

Phil  Jolnison  drew  a  draft  on  the  Bank  of  Fair- 
banks during  that  time  to  pay  for  them. 

He  got  back  in  the  latter  part  of  May,  he  be- 
lieves; April,  he  thinks;  he  doesn't  remember  the 
exact  date;  something  like  that. 

He  hauled  part  of  load  of  asphalt  up  the  river; 
he  doesn't  remember  when.  He  did  have  a  man- 
ifest for  it. 

He  didn't  do  business  with  any  other  bank  from 
the  time  he  started  the  construction  of  his  boat 
until  he  finished  in  the  fall  of  the  year,  1915.  All 
of  his  business  was  through  the  bank  of  Fairbanks. 

He  testified  that  he  agreed  with  Hager  that  the 
cost  of  construction  of  the  boats  and  barges 
should  be  divided,  one-third  to  each  of  the  boats. 

The  barges  w^ere  longer  than  the  boats,  but  the 
boats  had  three  decks,  more  material,  practically 
as  much  lumber  and  cost  in  the  construction  of  the 
boat  as  there  was  in  each  of  the  barges. 

They  agreed  to  separate  the  cost  of  construction 
three  w^ays — one-third  to  each  boat  and  barge. 

Then  a  group  of  papers  marked  Identification 
number  5,  also  marked  '^Bomiie  G"  manifests  of 
cargo  "Bonnie  G"  and  barge  were  handed  to  the 
witness. 

He  admitted  that  he  did  once  identify  these  as 
containing  all  the  exhibitions,  all  of  the  manifests 
of  the  "Bomiie  G".     Then  he  testified  that  he 
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found  the  bill ;  he  had  overlooked  it.  It  is  the  first 
page  of  August  18,  1945  for  310  barrels  of  asphalt, 
and  that  he  hauled  that  up  the  river,  and  admitted 
that  was  the  load  of  asphalt  that  he  hauled  up  the 
river  and  that  the  manifest  of  the  '' Bonnie  G" 
showed  that  load.  [72]  That  the  manifest  that  he 
wasn't  sure  about  that  was  marked  "Bud"  was 
for  a  large  amount  of  asphalt  was  dated  July  27th. 
Dated  8/27/45  and  is  for  430  barrels  of  asphalt 
and  350  (see  T.  Pp.  136)  and  admitted  they  were 
separate  manifests  and  were  for  different  loads. 

Then  on  redirect  examination  by  Mr.  Taylor,  the 
witness  testified  that  that  particular  bill  of  lading 
was  not  an  official  bill,  it  had  never  been  signed 
by  him,  that  there  was  no  money  collected  on  it 
that  he  knows  of;  it  couldn't  have  been  collected 
unless  he  signed  it;  it  called  for  $6,088.50. 

He  borrowed  $37,000  from  the  bank  and  more 
from  some  individuals.  He  said  he  borrowed  $3,000 
at  one  time  and  $2,000  from  another  party  and 
borrowed  several  hundred  from  different  parties 
a  little  less  than  $6,000. 

Then,  on  recross  examination,  he  testified  as 
follows : 

''Q.  'Doc',  who  did  you  borrow  that  $3,000  and 
$2,000  from? 

''A.  That  was  a  personal  matter.  I  would  rather 
not  state. 

"Q.  You  don't  want  to  tell  us  who  you  got  it 
from'?  A.   The  $1,000  from  Cap  Lathrop. 
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"Q.  Now,  you  said  awhile  ago — did  you  give  a 
note  for  that? 

^'A.    No,  just  a  personal  loan. 

'^Q.  And  when  was  that?  A.  I  don't  remem- 
ber the  date. 

"Q.  Well,  what  year  was  it?  A.  '45,  in  the 
spring,  durmg  the  construction  of  the  boat. 

"Q.  And  why  didn't  you  put  it  with — Cap  Lath- 
rop  owns  the  Bank  of  Fairbanks,  doesn't  he?  A. 
Yes. 

''Q.  And  you  borrowed  this  other  money  from 
the  Bank  of  Fairbanks.  Why  didn't  you  put  that 
in  the  records  of  the  bank? 

''A.  That  was  a  personal  matter  that  didn't  go 
on  record. 

"Q.  How  did  you  pay  that  money  back?  A. 
From  the  earnings. 

"Q.  And  did  you  pay  it  back  by  check,  or  how? 
A.    I  believe  I  paid  in  cash. 

''Q.  Where  were  you  when  you  paid  him?  A. 
At  his  office.  [73] 

''Q.    Where?    A.    In  Cap  Lathrop's  office. 

"Q.  Well,  ill  which  one?  He  has  a  whole  lot 
of  them.  A.  There  is  only  one  that  I  know  of,  in 
the  Lathrop  building. 

'^Q.  It  wasn't  in  the  bank  that  you  paid  him 
back?    A.    No. 

"Q.  And  you  think  you  gave  that  in  cash — 
currency?    And  what  size  bills?    A.  I  don't  know. 

''Mr.  Taylor:  Just  a  moment,  'Doc'  I  think 
that  is  a  little  bit  irrelevant  and  immaterial. 
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''The  Court:  Objection  overruled. 

''Q.  Did  you  understand?  Just  read  the  ques- 
tion, please. 

(Whereupon,  the  Court  Reporter  read  the  ques- 
tion.) 

"A.    I  answer  that.   I  didn't  remember. 

''Q.  Do  you  remember  when  you  gave  it  back 
to  him?    A.   Not  the  date;  no. 

''Q.  Well,  approximately  the  date?  A.  It  was 
two  or  three  months  afterwards. 

''Q.  Was  that  after  you  were  rumiing  on  the 
river,  or  before?  A.  Yes,  we  were  rimning  on  the 
river. 

''Q.  Who  did  you  get  the  cash  from?  A.  Cap 
Lathrop's  Secretary. 

''Q.  And  then  you  took  the  money  from  her  and 
give  it  to  him?  Did  you.  A.  You  are  talking 
about  when  I  paid  it  back  to  him? 

"Q.  That  is  right,  we  are  talking  about  when 
you  paid  it  back.  A.  I  paid  it  to  Cap  Lathrop, 
timself.  As  I  told  you  before,  this  is  a  personal 
matter  and  I  didn't  care  to  go  into  detail.  I  bor- 
rowed a  thousand  dollars  and  paid  it  back  to  him, 
and  the  books  showed  it. 

"Q.  Did  you  ever  mention  that  to  Mr.  Hager? 
A.   Yes. 

"Q.  When?  A.  He  knew  what  I  got  the  money, 
and  where  I  got  it. 

"Q.  Didn't  you  put  that  and  include  that  iii  the 
$37,000  note?  A.  No.  There  is  no  record  of  that 
on  the  note. 
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^'Q.  When  you — you  never  did  give  a  note  for 
that  at  all?    A.    (Witness  shook  his  head.) 

''Q.  How  long  did  you  have  that  money?  A. 
Two  or  three  months. 

"Q.  And  was  there  any  e^ddence  of  it  at  all  in 
writing?  A.  The  record  of  the  payments.  The 
amount  of  money  that  was  paid  back  to  him.  [74] 

''Q.  But  you  paid  that  in  cash?  A.  (Witness 
nodded.) 

"Q.  Did  you  take  a  receipt  from  Cap  Lathrop 
for  it?    A.   No. 

''Q.  And  when  you  got  the  cash,  his  secretary 
loaned  you  the  cash.    A.   No,  his  secretary  didn't. 

"Q.  Well,  you  said  you  got  it  from  the  secre- 
tary. Whose  secretary?  A.  When  I  borrowed 
the  money,  the  secretary  give  me  the  check,  the 
money  from  Cap  Lathrop. 

"Q.  Was  it  cash  or  check?  A.  That  I  don't 
remember. 

''Q.  You  don't  remember  whether  it  was  a  thou- 
sand dollars  in  cash  or  a  check?  A.  I  believe  it 
was  a  check. 

''Q.  And  you  don't  want  to  tell  us  who  got  the  rest 
of  that  money  you  testified  here  about,  from;  the 
other  $4,000?    A.   I  don't.    I  would  rather  not. 

"Q.  Did  you  give  any  notes  for  them?  A.  Yes, 
I  had  notes  for  them. 

"Q.  Well,  don't  you  have  the  notes  back?  A. 
Yes. 

''Q.  Where  are  they?  A.  I  have  them  in  my — 
put  away. 
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*'Q.  And  you  won't  give  us  the  benefit  of  seeing 
those  notes  or  knowing  who  they  were  paid  to'? 
A.  They  are  on  record  in  the  books.  The  money 
was  got,  and  the  money  was  paid,  regardless  of 
Avho  it  was  given  to. 

'^Q.  How  did  you  pay  that  back,  'Doc'  ?  A.  Out 
of  the  earnings  of  the  boat. 

''Q.  Did  you  pay  it  by  check  or  cash?  A.  I 
believe  it  was  by  check.  Don't  you  have  a  check 
for  it?    A.   Yes. 

''Q.  Where  is  that  check?  A.  I  don't  know, 
now.    It  is  a  long  time  ago. 

"Q.  Well,  'Doc',  would  you  show  us  those  notes, 
or  those  cancelled  checks?  A.  I  said  I  would  pre- 
fer not  to. 

''Q.  Did  you  ever  tell  Bud  anything  about  those 
extra  dealings  any  way?  A.  I  had  no  reason  to 
tell  him.  It  wasn't  any  of  his  business.  I  was 
financing  the  boat.    He  wasn't  financing  it. 

"Q.  Well,  'Doc',  you  said  some  debts  off  Out- 
side in  Washington,  didn't  you,  when  you  went 
Outside?    A.    No. 

^'Q.   What?    A.   I  did  not.  [75] 

''Q.  You  took  some  money  from  here  when  you 
went  Outside,  didn't  you?  A.  Yes  sir,  to  buy  new 
equipment,  and  I  bought  it. 

"Q.    And  that  was  $10,000,  wasn't  it?    A.    No. 

''Q.  How  much  was  it,  'Doc'?  A.  I  don't 
know  in  total  how  much  it  was,  because  I  bought 
equipment  from  several  different  places. 
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^'Q.  But  you  took  some  bank  drafts,  didn't  you*? 
A.    Some  travelers  checks;  yes. 

''Q.  And  some  bank  drafts?  About  $10,000? 
A.   No,  $1,000. 

"Q.  And  that  is  all  you  took  out  to  buy  all  that 
supplies  out  there?  A.  I  had  $3,000— $4,000  note 
at  the  bank  for  that  purpose,  which  I  drew  from 
the  bank  after  I  made  the  purchases. 

"Q.  And  that  was  in  '46  or  '45  that  you  did  that? 
A.   Early  spring  of  '45. 

"Q.  Well,  now,  you  are  talking  about  one  time 
and  I  am  talking  about  another.  'Doc',  after  you 
settled  with  the  government  in  the  fall,  you  went 
Outside,  didn't  you,  after  the  big  year  on  the  river, 
you  went  to  Washington,  to  your  family  in  Wash- 
ington, didn't  you?  A.  I  went  out,  yes.  I  went 
out,  yes.    In  the  fall  of  '45. 

"Q.  Just  before  Christmas,  I  believe  you  stated? 
A.   Yes. 

"Q.  Now  then,  'Doc',  you  took  some  money  with 
you  on  that  occasion,  didn't  you?  A.  Two  hun- 
dred some  odd  dollars. 

''Q.  You  took  $10,000  from  the  Bank  of  Fair- 
banks, didn't  you?    A.   No  sir. 

"Q.  And  how  long  were  you  out  on  that  trip? 
A.    Practically  three  months. 

''Q.  Three  months.  Did  you  write  checks 
against  the  bank  here  while  you  were  Outside.  A. 
I  did. 

''Q.  And  you  bought  equipment  and  repairs  and 
machinery  while  you  were  Outside  that  time,  too, 
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didn't  you.    A.   I  did. 

''Q.  And  you  had  that  sent  up  here  to  Fair- 
banks somewhere,  didn't  you?    A.  Yes  sir. 

''Q.  And  how  many  thousand  dollars  worth  of 
that  equipment  did  you  buy?  A.  I  don't  know 
off-hand.  I  never  subtracted  it — never  kept  track 
of  it  that  way.  [76] 

''Q.  Well,  it  was  approximately  $10,000,  'Doc'? 
A.   No. 

''Q.  Well,  was  it  approximately  $5,000?  A. 
There  was  $10,000  worth  of  equipment  that  come 
— followed  in  '46 — B  Belt  Drive  for  the  paddle 
wheels. 

"Q.  Was  that  $10,000  worth  of  equipment?  A. 
That  was  not  money  taken  from  here.  That  w^as 
a  mortgage  for  $10,000  from  the  Lomen  Equipment 
Company  to  cover  that  equipment.  That  has  not 
been  paid. 

'^Q.  Now,  you  bought  that  and  shipped  it  to 
Fairbanks,  did  you?    A.    Yes. 

"Q.  Did  you  change  the  boats  over  in  any  way 
with  that?  A.  I  installed  that  new  equipment; 
yes. 

"Q.  When  did  you  install  that  equipment?  A. 
In  the  spring  of   '46. 

"Q.  And,  'Doc',  do  you  have  money  left  from 
the  operations — no,  I  will  withdraw  that.  Just  a 
minute,  (pause)  'Doc',  what  time  in  '46  did  you 
change  any  equii^ment  on  the  'Elaine  G'  boat?  A. 
We  changed  that  year  at  Ruby,  during  the  month 
of  July,  I  believe. 
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'^Q.    1946?    A.  Yes. 

'^Q.  And  that  was  the  'Elaine  G'  that  you 
changed  that  on?    A.    It  was  both  boats. 

'^Q.    In  July,  1946?    A.    (witness  nodded) 

''Q.    You  are  sure  of  that?    A.    Yes  sir. 

^'Q.  Then  you  did  have  the  'Elaine  G'  boat  and 
barge  in  Ruby  on  the  lower  Yukon  in  1946,  then? 
A.  Yes  sir. 

"Q.  And  you  had  the  'Bonnie  G'  down  there 
at  that  time?    A.   Yes  sir. 

"Q.  And  you  were  using  them  in  hauling  at  that 
time?    A.   Yes  sir. 

"Mr.  Bell:  I  think  that  is  all. 

Then  on  redirect  examination  by  Mr.  Taylor  he 
claimed  that  while  he  had  the  "Elaine  G"  and 
barge  which  the  Plaintiff  claims  to  own  during  the 
year  1946  in  July  thereof,  he  bought  some  equip- 
ment and  changed  the  equipment  on  the  "Elaine 
G"  which  he  contends  was  worth  approximately 
$5,000.  That  was  in  the  smnmer  of  1946  when  the 
Plaintiff  claims  that  the  Defendant  had  wrong- 
fully taken  his  boat  and  was  using  it  on  the  lower 
Yukon.  [77] 

Then  Ray  Kohler  was  called  as  a  witness,  testi- 
fied that  his  business  was  accounting,  maintaining 
an  office  in  Fairbanks  by  the  name  of  Boulet  & 
Kohler.  He  had  been  an  accountant  for  five  or 
six  years.  He  knew  Mr.  Gordon.  He  did  some 
work  for  Mr.  Gordon,  the  first  was  three  years 
ago,  some  work  to  determine  the  cost  of  construc- 
tion and  operation  of  two  boats  that  were  to  deter- 
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mine  whether  or  not  they  had  been  paid  for  out 
of  operation.  He  examined  some  papers  prepared 
by  Mr.  Gordon  that  he  referred  to  in  his  testi- 
mony; it  is  more  of  a  profit  and  loss  sheet  than  a 
balance  sheet;  it  is  more  of  an  operating  state- 
ment. The  sheet  was  offered  but  objections  were 
sustained  to  its  introduction. 

The  Court  explained  to  counsel  that  the  data 
upon  which  Mr.  Kohler  made  his  accounting 
should  be  in  evidence,  and  each  thing  explained, 
and  then  he  could  show  how  it  became  his  foiai 
conclusion.  (See  T.  Pp.  153).  This  w^as  never  done. 

He  made  the  sheet  up  about  two  years  ago,  may- 
be February  or  March.  There  are  also  some  work 
sheets;  he  doesn't  recall  the  exact  procedure  at 
present  time;  he  was  able  to  identify  a  few  items. 
He  used  the  invoices  and  cancelled  checks;  he  be- 
lieves all  the  cancelled  checks  were  listed;  they  had 
been  checked  off  and  disbursements  are  on  these 
sheets,  and  maybe  a  little  re-apportioning  of  some 
of  the  expenses  to  these  figures.  He  believes  they 
are  a  recapitulation  of  all  the  items  shown  to  the 
best  of  his  knowledge.  And  contained  invoices 
from  various  debtors,  merchants,  etc.  (See  T.  Pp. 
154.) 

He  further  testified  that  he  checked  a  substan- 
tial portion  of  the  bills  and  invoices;  he  didn't 
])elieve  all  the  invoices  covering  the  checks  were 
there;  they  worked  merely  from  the  cancelled 
checks  that  were  issued  and  cleared  through  the 
bank.     The    checks    were    drawn    on    the    Gordon 
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Transportation  Co.  in  payment  of  the  cost  of  oper- 
ation of  these  boats  and  the  cost  of  building  it.  He 
is  not  so  sure  but  what  Mr.  Gordon  signed  a  few 
of  the  earlier  checks. 

Mr.  Hager  was  taking  care  of  the  construction 
work;  had  a  certain  amount  of  control  over  that 
bank  account.  He  prepared  identification  "C" 
with  the  bills  of  lading  and  receipts,  and  it  shows 
the  disbursements,  the  distribution  of  the  expenses; 
that  was  done  on  the  basis  of  the  information  he 
had.  [78]  Identification  "C"  was  offered  and 
objected  to,  and  the  objection  was  sustained. 

He  allocated  certain  construction  cost  by  apply- 
ing one-third  and  two-thirds  to  the  ^'Elaine  G" 
and  the  ''Bonnie  G",  and  one-third  to  the  "Elaine 
G"  and  two-thirds  to  the  two  scows  and  the  "Bon- 
nie G".  He  had  forgotten  about  that  apportion- 
ment until  his  memory  was  refreshed ;  it  seems  that 
it  was  brought  out  at  that  time;  on  the  basis  of 
Mr.  Gordon's  instructions,  any  way,  whatever  the 
apportionment  was  at  the  time. 

The  income  tax  was  based  on  net  income  as 
shown  by  this  statement.  The  theory  that  was  car- 
ried on  was  that  had  Mr.  Gordon  been  operating 
only  one  boat  there  would  have  been  income  from 
the  "Bonnie  G".  By  operating  the  two  boats  he 
had  increased  the  income  that  was  derived  from 
the  operation  of  the  "Elaine  G",  and  the  differ- 
ence of  the  income  tax  figured  on  the  income  tax 
on  the  "Bonnie  G",  and  the  combined  tax,  which 
amounted  to  $23,000.00  made  a  difference  of  $15,- 
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000.00  additional  tax.  That  is  the  tax  allocated 
against  the  operation  of  the  "Elaine  G"  (see  T. 
Pp.  159).  And  whether  or  not  that  is  an  equitable 
apportionment  that  is  something  else.  The  total 
he  computed  on  the  total  income.  That  would  be 
$22,150,00.  The  income  tax  that  would  have  been 
payable  on  the  "Bonnie  G"  alone  would  amomit 
to  $763.00,  the  difference  between  $15,716.00  and  a 
few  odd  cents.  This  was  all  for  one  year's  opera- 
tion, 1945.     The  income  tax  has  not  been  paid. 

His  figures  showed  an  income  from  the  "Elaine 
G"  of  $39,521.91  instead  of  the  amount  shown  on 
the  manifest  of  $52,155.00.    (See  T.  Pp.  161.) 

He  testified  that  he  apportioned  the  earnings  of 
these  two  boats  upon  the  instructions  of  Mr.  Gor- 
don. Some  of  the  way  bills  he  had  never  seen  mitil 
they  were  introduced  in  Court  here.  As  he  remem- 
bered, practically  all  of  the  income  went  to  the 
bank. 

Then  he  testified  those  way  bills  were  not  avail- 
able to  me  at  the  time  he  made  the  statement.  He 
then  produced  some  papers  that  he  said  were  in- 
voices or  freight  bills.  United  States  Army  Trans- 
portation Service,  addressed  to  the  Gordon  Trans- 
portation Company.   [79] 

They  were  never  introduced  in  evidence  and  Mr. 
Kohler  was  excused  as  a  witness.  (See  T.  Pp.  165 
and  166.) 

Then  Charles  A.  Smelzer  was  called.  He  testi- 
fied he  had  lived  in  Fairbanks  for  approxunately 
eight  or  nine  years;  had  been  a  carpenter  most  of 
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the  time;  knew  '^Doc"  Gordon  for  about  eight 
years  here  in  Fairbanks  and  on  the  boats.  His  at- 
tention was  called  to  1944.  He  said  he  knew  "Doc" 
at  the  time;  worked  for  him  some;  he  was  pilot 
and  engineer  on  his  boat.  He  was  on  the  boat  when 
it  was  frozen  in  up  the  river.  He  then  went  to 
Seward;  came  here  to  Fairbanks.  In  the  fall  of 
1944  they  started  work  on  the  "Elaine  G"  and  the 
two  large  barges.  Mr.  Hager  paid  the  first  wages, 
the  first  month;  paid  it  by  check.  He  doesn't 
remember  the  date  they  started  but  he  worked 
from  then  on  until  the  next  fourth  of  July.  Then 
they  went  off  down  the  river.  Mr.  Gordon  had 
charge  of  the  work.  Hager  was  there.  He  gave 
me  orders  once  in  a  while  how  he  wanted  this  fixed 
or  that  fixed;  that  both  had  the  final  say,  both 
Gordon  and  Hager.  The  boats  were  launched  be- 
fore the  fourth  of  July. 

The  witness  stayed  on  the  boat,  the  "Elaine  G"; 
he  worked  with  Hager.  Hager  was  supposed  to  be 
the  head  guy;  master  of  the  boat. 

The  witness  stayed  on  the  boat  and  helped  put 
it  up  in  the  fall. 

Both  Gordon,  Hager  and  himself  supervised  the 
putting  of  the  boats  away.  They  were  put  down 
by  the  end  of  the  airfield;  he  didn't  do  any  work 
on  the  boats  to  speak  of  after  they  were  put  up. 

He  worked  on  the  boats  the  following  year,  on 
the  river,  on  the  "Elaine  G".  He  said  Mr.  Gordon 
furnished  the  money. 

On  cross  examination  by  Mr.  Bell  he  testified 
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he  didn't  know  where  the  money  came  from.     He 
didn't  know  how  it  was  raised.    He  said  they  were 
building  two  barges   and  a  big  boat.     Both  men 
issued  orders  to  them. 

He  understood  that  ^^Doc"  and  Bud  had  some 
kind  of  an  agreement  as  to  the  ownership  of  the 
boats;  that  was  what  they  said  themselves.  He 
had  heard  "Doc"  talk  about  it.  He  heard  ''Doc" 
say  in  the  first  place  Bud  and  him  had  an  agree- 
ment about  building  a  boat.  ''Doc"  says,  "I  will 
build  you  a  boat  and  give  it  to  you  after  it  is  paid 
for  provided  you  call  up  with  me  and  help  me." 
(See  T.  Pp.  172.)   [80] 

He  understood  that  the  "Elaine  Gr"  and  one 
barge  was  to  be  operated  by  Bud  and  the  witness; 
when  it  was  paid  for  and  was  clear,  it  was  to  be 
Bud's  property  provided  that  everything  was  car- 
ried out. 

He  testified  that  he  helped  build  the  "Bonnie 
G".  He  remembers  hauling  the  asphalt  up  the 
river  on  the  "Elaine  G"  and  barge  on  a  trip  from 
Galena  up  to  Nenana. 

Everett  E.  Smith  was  called  by  the  defense  and 
he  testified,  that  his  name  was  Everett  E.  Smith; 
that  he  was  United  States  Commissioner  and  Re- 
corder at  Fairbanks;  has  possession  of  mortgages, 
bills  of  sale,  and  other  matters  that  are  for  record- 
ing or  filing.  There  was  a  mortgage  filed  from 
"Doc"  Gordon  to  the  Bank  of  Fairbanks;  he  pro- 
duced it;  it  is  a  mortgage  for  $12,000,  dated  Sep- 
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(Testimony  of  Everett  E.  Smith) 
tember  15,  1945;  it  was  marked  for  identification; 
it  has  an  affidavit  of  renev^al  attached  to  it  dated 
December  15,  1946;  it  was  offered  in  evidence;  the 
Court  sustained  an  objection  to  its  introduction. 

Mr.  Smith  v^as  excused  to  be  recalled  later.  The 
Defendant  rested  v^ith  the  reservation  to  recall  Mr. 
Smith  to  introduce  a  certified  copy  of  the  mort- 
gage above  referred  to. 

At  the  time  this  motion  v^as  made  out  of  pres- 
ents of  the  Jury, 

''Mr.  Hurley:  If  the  Court  please,  at  this  time 
the  Plaintiff  moves  the  Court  for  an  instructed 
verdict  herein  in  favor  of  the  Plaintiff  and  against 
the  Defendant  as  prayed  for  in  the  complaint,  for 
the  reason  that  there  has  been  no  evidence  on  be- 
half of  the  Defendant,  contradicting  the  evidence 
of  the  Plaintiff  as  to  the  contract  and  as  to  the 
money  earned,  and  by  the  "Elaine  G"  and  the 
barge,  and  no  evidence  contradicting  the  cost  of 
construction  and  the  cost  of  operation.  The  evi- 
dence clearly  shoves  that  there  vs^as  $1600  some  odd 
dollars  earned  more  than  the  cost,  by  the  Plaintiff, 
in  the  operation  of  the  boat,  than  was  expended  for 
the  construction  of  the  boat  and  the  barge  and  the 
cost  of  operation. 

The  Court  overruled  the  motion,  and  an  excep- 
tion was  allowed  to  Plaintiff.  [81] 

The  Plaintiff,  Warren  L.  Hager  was  recalled 
and  testified  in  his  own  behalf  that  he  is  commonly 
referred  to  as  Bud.    He  was  handed  an  exhibition 
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(Testimony  of  Warren  L.  Hager) 
consisting-  of  manifests  that  were  marked  Plain- 
tiff's Exhibit  ''A"  and  his  attention  was  called  to 
the  manifest  whose  name  written  at  the  bottom  is 
"Bud,"  and  asked  to  examine  it,  and  to  state 
whether  or  not  he  hauled  that  particular  load  on 
the  ''Elaine  G".  He  answered  he  did  haul  that 
particular  load;  it  consisted  of  430  barrels  of  as- 
phalt, 308  empty  drums;  he  picked  up  the  load  at 
Galena,  delivered  it  to  Nenana.  He  testified  that 
he  recognized  the  hand  writing  wherever  made 
with  a  pencil;  he  recognized  the  similarity. 

He  testified  further,  on  those  barges  we  hauled, 
as  Mr.  Gordon  stated,  lots  of  mixed  cargo,  and  at 
that  time  we  were  getting  paid  for  hauling  empty 
drums  back  up  the  river.  We  were  getting  a  good 
price  for  them,  and  the  Army  Transportation  Serv- 
ice, the  officers,  would  mix  up  the  cargo  and  some- 
times put  in  two  or  three  of  these  together  and 
punch  them  with  a  clip,  showing  asphalt,  maybe 
the  asphalt  would  be  shipped  to  Seward,  and  may- 
be other  things  would  go  to  the  surplus  property. 
Some  would  come  into  Fairbanks.  They  were 
made  up  in  duplicate  and  in  triplicate;  they  would 
send  these  out  with  the  load;  it  was  common  to 
have  two  of  these  for  one  load  di\iding  the  freight. 

The  witness  further  testified  that  when  he  and 
Tommy  Wright  made  up  the  audit  from  those 
tickets  in  the  office  of  Mr.  Hall,  the  Court  Clerk, 
it  was  fastened  together,  exactly  as  it  is  now.  We 
didn't  write  a  thing  in  or  put  a  thing  in  any  way. 
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(Testimony  of  Warren  L.  Hager) 
They  were  pinned  together  on  this  desk  before 
they  left  to  go  to  Mr.  Hall's  office.  He  knows 
that  Mr.  Gordon  testified  and  picked  those  out  and 
designated  them  to  be  the  manifests  of  the  freight 
hauled  by  the  "Elaine  G"  and  barge. 

Then  John  B.  (Dixie)  Hall,  Court  Clerk  was 
called  as  a  witness.  He  testified  that  he  was  the 
Clerk  of  the  Court;  he  attended  the  trial  in  the 
matter  between  Mr.  Hager  and  Mr.  Gordon  when 
those  exhibits  were  introduced  and  they  were 
clipped  together  by  him  just  like  they  are  now. 
He  never  disturbed  them  in  any  way;  they  were 
sitting  in  the  vault  all  the  time  until  Warren  and 
Tommy  started  in  on  them.  They  made  an  audit 
in  the  [82]  office;  he  never  put  anything  in  there, 
definitely  not.  When  Mr.  Hager  and  Mr.  Hall 
were  there  they  worked  in  the  little  office  off  the 
big  one.  There  were  only  two  desks  in  the  outer 
office  and  they  were  in  the  private  office.  He 
didn't  stay  in  there.  It  could  have  been  inserted 
without  his  knowledge;  he  didn't  know  whether 
they  did  or  not.  Mr.  Hall  was  excused  and  left  the 
stand.  Recalled  and  testified  he  didn't  see  any- 
thing fastened  to  them  in  any  way,  by  Tommy 
Wright  or  Warren  Hager;  he  knew  of  no  change 
being  made.  He  was  excused. 

Thomas  B.  Wright  was  recalled  in  rebuttal  tes- 
timony for  the  plaintiff;  he  testified  that  he  was 
the  same  Tommy  Wright  who  had  testified  before. 
He   further   testified   that   he    couldn't   remember 
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(Testimony  of  Thomas  B.  Wright) 
any  of  the  particular  papers  but  if  this  paper 
marked  "H"  was  included  in  his  figured  and  audit 
that  it  was  there  all  the  time.  He  certainly  didn't 
put  anything  in  it  or  take  anything  out  and  didn't 
change  anything  in  any  way. 

He  was  then  asked  if  he  was  a  partner  of  Hager 
in  the  liquor  busmess.  He  answered,  ''Certainly 
I  am." 

He  couldn't  remember  how  they  were  fastened 
together  or  whether  or  not  the  clip  was  taken  oft' 
at  the  time.  He  was  then  asked  on  redirect  exami- 
nation by  Mr.  Bell  to  add  the  amount  of  the  mani- 
fest. He  looked  at  them  and  stated  he  added  them 
yesterday  and  compared  them  and  they  were  equal, 
the  same  amount  as  the  recap,  and  this  particular 
one  was  in  the  recap  when  it  was  added.  They 
checked  out  exactly  to  the  tab  sheets,  exactly  to  a 
penny. 

The  next  witness  called  was  Mr.  Smith  the 
United  States  Commissioner  and  the  certified 
copies  were  produced  marked  Defendant's  Exhibit 
Number  ''1"  and  admitted  in  evidence. 

Both  sides  rested. 

Plaintiff  contends  that  the  evidence  of  the  Plain- 
tiff established  each  and  every  allegation  of  his 
complaint,  and  that  the  evidence  of  the  Defendant 
did  not  contradict  in  a  substantial  way  a  single 
allegation  in  the  complaint  and  therefore  the  Court 
should  have  sustained  the  motion  for  an  instructed 
verdict.  [83] 
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THIRD  ASSIGNMENT  OF  ERRORS 

The  Court  further  erred  in  the  following  pro- 
ceedings : 

''Q.  By  Mr.  Taylor:  Now  always  on  this  com- 
pilation, Mr.  Wright,  have  you  figured  any  income 
tax  on  the  operating  profit  of  the  'Elaine  G"? 

"Mr.  Hurley:  We  object  to  that.  Incompetent, 
irrelevant  and  immaterial.  The  exhibit  sj)eaks 
for  itself.  If  there  was  any  income  tax  paid,  it  is 
shown  in  those  exhibits — it  is  in  there,  according 
to  his  evidence,  and  if  they  didn't  pay  any,  it 
couldn't  be  there." 

''The  Court:  Objection  overruled.  Exception 
allowed.     A.     No,  I  didn't." 

This  was  very  prejudicial  because  whether  or  not 
the  Plaintiff  paid  income  tax  on  the  earnings  from 
his  boat  was  immaterial,  as  it  made  no  difference 
whatsoever  to  the  Defendant.  That  was  a  matter 
between  the  government  and  the  Plaintiff.  The 
boat  was  the  property  of  the  Plaintiff  always,  and 
the  Defendant  was  holding  it  unlawfully,  and  this 
evidence  put  before  the  jury,  caused  the  jury  to 
take  into  consideration,  what  the  income  tax  would 
be  on  the  earnings  of  over  $52,000  by  the  boat,  and 
of  course,  by  deducting  that  from  the  earnings  of 
the  boat,  the  earnings  did  not  equal  the  cost  of 
production  and  operation,  and  this  was  evidently 
one  of  the  most  colossal  errors  in  the  trial  of  the 
case,  and  by  a  reading  of  the  transcript  you  will 
see  that  this  income  tax  and  depreciation  of  the 
value  of  the  boat,  was  constantly  asked  about  by  the 
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defendant's  counsel,  and  was  such  a  grave  error 
as  to  cause  the  verdict  that  was  rendered.  Because, 
unquestionably,  the  agreement  w^as  that  the  Plain- 
tiff was  going  in  with  another  man  and  build  a 
1)oat,  and  the  Defendant  '^Doc"  Gordon  urged  him 
not  to  do  it  but  to  go  in  with  him,  and  that  they 
would  borrow  the  money  at  the  bank,  and  as  soon  as 
the  Plaintiff 's  boat  and  barge  had  earned  enough 
to  repay  the  cost  of  construction  and  operation, 
that  it  was  his  boat,  free  and  clear  of  all  liabilities. 
Therefore,  income  tax  was  an  obligation  of  the 
Plaintiff  on  his  own  boat,  and  was  not  a  proper 
matter  for  consideration  here,  at  all.  Of  course, 
it  could  be  a  lien  against  the  boat  but  that  belonged 
to  the  United  States  government  until  it  was  paid, 
and  there  is  no  evidence  anywhere  that  it  would 
not  have  been  paid  the  following  year  when  it  be- 
came due,  if  the  Plaintiff  had  received  his  boat 
and  barge  and  had  not  been  forcibly  held  out  of 
possession  by  the  Defendant.  [84] 

Therefore,  injecting  two  incompetent  questions 
repeatedly  into  the  trial  of  this  case  was  evidently 
the  reason  for  the  unjust,  unintelligible  and  un- 
reasonable verdict  rendered  by  the  jury,  when  all 
of  the  evidence  showed  that  the  earnings  from  the 
Plaintiff's  operating  his  boat  the  ''Elaine  G"  and 
barge,  amounted  to  $1,697.29  more  than  the  cost 
of  construction  and  operation  of  the  boat  and 
barge.  Therefore,  the  boat  and  barge  was  the 
property  of  the  Plaintiff,  free  and  clear  of  all  lia- 
bility or  incumbrance  to  any  one,  and  when  the 
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bank  was  paid  off,  and  all  debts  paid  against  it, 
there  could  be  no  reason  why  this  evidence  was 
competent. 

FOURTH  ASSIGNMENT  OF  ERRORS 

The  Court  erred  in  permitting  the  Defendant  to 
testify  over  Plaintiff's  objections  to  money  he 
spent  and  repairs  made  on  the  ''Elaine  G"  in  the 
summer  of  1946,  Avhen  all  of  the  evidence  shows 
he  was  operating  it  without  the  consent  and  against 
the  will  of  the  Plaintiff,  to-wit: 

''Q.  'Doc',  do  you  know  how  much  of  the  money 
was  spent  on  the  'Elaine  G'  in  1946? 

"Mr.  Bell:  I  object  to  that  for  the  same  reason. 

"Mr.  Taylor:  I  asked  him  if  he  had  knowledge. 

"Mr.  Bell:  In  1946? 

"The  Court:  Objection  overruled. 

"A.  There  was  close  to  $5,000  worth  of  equip- 
ment, besides  the  labor. 

"Mr.  Bell:  Now,  I  move  to  strike  that  because 
the  contention  is  here  he  was  wrongfully  in  pos- 
session. We  have  sued  for  damages  for  taking  the 
'Elaine  G'  and  using  it  in  1946. 

"The  Court:  Motion  overruled.  Motion  to  strike 
is  denied. 

"Mr.  Bell:  And  there  is  no  reason  for  showing 
that;  for  showing  why  he  would  have  to  put  any- 
thing in.  1 

"Mr.  Taylor:  That  is  all,  'Doc'." 

Mr.  Gordon  was  excused  as  a  witness  and  left 
the  stand.    (See  T.  Pp.  148.)   [85] 


Clyde  E.  Gordon  113 

FIFTH  ASSIGNMENT   OF  ERROR 

Error  of  the  Court  in  the  following  proceedings, 
to- wit : 

"The  Court:  Well,  I  think  it  should  be  shown 
how  he  knew  how  to  allocate  these  sums  to  the 
'Bonnie  Gr'  and  others  to  the  'Elaine  C,  and  also 
how  he  computed  income  tax,  and  how,  in  distrib- 
uting the  costs  of  construction,  how — what  rule  he 
followed  for  that,  before  it  is  admissible. 

"Q.  Mr.  Kohler,  take  Plaintiff's  Identification 
'C.  Now,  you  mentioned  that  there  was  a  certain 
allocation  of  expenses  in  the  construction  of  the 
'Elaine  C  and  the  scow.  Will  you  state  what  that 
allocation  was?  A.  I  believe  it  was  one-third  and 
two-thirds. 

"Q.  One-third  to  who?  A.  One-third  to  the 
'Elaine  G'  and  two-thirds  to  the  two  scows  and  the 
'Bonnie  B',  but,  without  refreshing  my  memory 
before  coming  up  here,  I  had  forgotten  about  the 
apportionment.  It  seems  it  was  brought  out  at 
the  time,  and  it  was  agreed  that  was  agreeable  on 
that  apportionment.  On  the  basis  of  Mr.  Gordon's 
instructions,  anyway,  whatever  the  apportionment 
was  at  the  time. 

"Q.  And  would  you  state  how  the  income  tax 
was  carried  over? 

"Mr.  Hurley:  We  object  to  the  income  tax  item. 
No  evidence  it  was  ever  charged  or  paid. 

"The  Court:  Objection  overruled. 

"Mr.  Hurley:  Save  an  exception. 

"A.   The  income  tax  was  based  on  net  income  as 
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shown  by  this  statement.  I  might  explain  that  the 
reason  for  this  was  that — the  theory  that  was  car- 
ried on  was  had  Mr.  Gordon  been  operating  only 
one  boat  there  would  have  been  income  from  the 
'Bonnie  G'.  By  operating  the  two  boats,  he  had 
increased  the  income  that  was  derived  from  the 
operation  of  the  'Elaine  G',  and  the  difference  of 
the  income  tax  figured  on  the  income  tax  on  the 
'Bonnie  G',  and  the  combined  tax,  which  amounted 
to  $23,000.00  made  a  difference  of  $15,000  addi- 
tional tax. 

"Q.  How  much?    A.  $15,000. 

"The  Court:  That  is  the  tax  you  allocated  to  it? 
A.  To  the  operation  of  the  'Elaine  G'.   [86] 

"The  Court:  To  the  operation  of  the  'Elaine  G'? 
A.  Now,  whether  or  not  that  is  an  equitable  appor- 
tionment, that  is  something  else.  The  total  I  com- 
puted on  the  total  income.  That  would  be  $22,150. 
The  income  tax  that  would  have  been  payable  on 
the  'Bonnie  G'  alone  would  amount  to  $763.00,  the 
difference  between  $15,716  and  a  few  odd  cents. 
That,  incidentally,  has  later  been  substantiated 
when  the  Internal  Revenue  came  and  .  .  .  (inter- 
rupted) . 

This  was  prejudicial  evidence,  and  it  was  in- 
competent, irrelevant,  and  immaterial,  and  Plain- 
tiff contends  this  was  error. 

SIXTH  ASSIGNMENT  OF  ERRORS 

The  Court  erred  in  rendering  a  judgment  in 
favor  of  the  Defendant  and  against  the  Plaintiff 
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for  an  attorney's  fee  of  $5,000  when  there  was  no 
evidence  offered  or  received,  or,  before  the  court, 
for  the  purpose  of  fixing  the  reasonable  value  of 
any  attorney's  services  in  connection  with  the  case. 

The  regular  adopted  rules  for  the  District  Courts 
for  the  Territory  of  Alaska  governing  us  in  the 
trial  and  appeal  of  cases  so  far  as  the  part  of  the 
work  done,  and  filed  in  the  Courts  here. 

Therefore,  Rule  35  of  the  Uniform  Rules  of  the 
District  Court  for  the  Territory  of  Alaska,  effec- 
tive March  7,  1947,  prevail,  and  Rule  35  and  Rule 
47  read  as  follows,  to-wit: 

Rule  35.   Exceptions  in  Civil  Cases. 

Whereas  the  laws  of  Alaska  relative  to  civil  pro- 
cedure provide: 

(a)  Section  3636,  Compiled  Laws  of  Alaska, 
1933:  "No  exception  need  be  taken  or  allowed  to 
any  decision  upon  a  matter  of  law  when  the  same 
is  entered  in  the  journal  or  made  wholly  upon 
matters  in  writing  and  on  file  in  the  court."  [87] 

(b)  Section  3637,  Compiled  Laws  of  Alaska, 
1933:  ''The  verdict  of  the  jury,  any  order  or  de- 
cision, partially  or  finally  determining  the  rights 
of  the  parties,  or  any  of  them,  or  affecting  the 
pleadings,  or  granting  or  refusing  a  continuance, 
or  granting  or  refusing  a  new  trial,  or  admitting 
or  rejecting  the  evidence,  provided  objection  be 
made  to  its  admission  or  rejection  at  the  time  of 
its  offer,  or  made  upon  ex  parte  application  or  in 
the  absence  of  a  party,  are   deemed  excepted  to 
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without  the   exception  being  taken   or   stated,   or 
entered  in  the  journal." 

It  shall  not  be  necessary  for  counsel  to  take  ex- 
ceptions in  such  cases,  but,  if  they  so  wish,  they 
may,  in  making  up  a  bill  of  exceptions  for  the 
same,  show  that  the  exception  was  duly  taken. 

Rule  47.   End  of  Term. 

(a)  The  period  of  time  provided  for  the  doing 
of  any  act  or  the  taking  of  any  proceeding  is  not 
affected  or  lunited  by  the  expiration  of  a  term  of 
court.  The  expiration  of  a  term  of  court  in  no 
way  affects  the  power  of  this  court  to  do  any  act 
or  take  any  proceedings  in  any  civil  or  criminal 
action  which  has  been  pending. 

(b)  Any  and  all  midisposed  of  matters  of  any 
nature,  pending  in  this  court  at  the  termination 
of  any  term,  shall  be  continued  over  to  the  next 
term,  and  the  situation  respecting  the  same  shall 
in  no  wise  be  affected  by  the  termination  of  any 
term  or  terms. 

Respectfully   submitted. 

JULIEN  A.  HURLEY  and 
BAILEY  E.  BELL, 

Attorneys  for  Plaintiff. 

Service  of  a  copy  of  the  above  is  hereby  acknowl- 
edged this  8th  day  of  May  1948. 


Attorney  for  Defendant.   [88] 
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STIPULATION 

It  is  hereby  stipulated  that  the  above  Bill  of 
Exceptions  is  correct  and  may  be  allowed,  and  that 
a  regularly  certified  transcript  of  the  testimony 
and  proceedings  had  during  the  trial  of  the  case, 
duly  certified  by  Margaret  M.  Montgomery,  offi- 
cial court  reporter,  may  be  certified  and  filed  by 
the  Clerk  of  the  Court  as  a  part  of  the  record  in 
this  case.  And  that  the  same  may  be  referred  to 
by  either  party  for  the  purpose  of  briefing,  and 
that  the  same  need  not  be  printed  as  a  part  of  the 
transcript  of  record,  and  that  either  attorney  may 
refer  thereto  and  quote  therefrom  in  his  brief. 

JULIEN  A.  HURLEY  and 

BAILEY  E.  BELL 
By  B.E.B. 

Attorneys  for  Plaintiff. 

WARREN  A.  TAYLOR 

Attorney  for  Defendant.   [89] 

CERTIFICATE 

The  within  and  foregoing  Bill  of  Exceptions,  to- 
gether with  the  exhibits  herein  referred  to,  is 
hereby  settled  and  allowed,  and  is  approved  and 
certified  as  a  correct  record  of  the  evidence  ad- 
duced at  the  trial  of  this  cause  and  a  correct  state- 
ment of  such  proceedings,  pleadings,  rulings  and 
exceptions  in  said  cause  during  the  trial  and  both 
prior  and  subsequent  thereto  as  are  deemed  neces- 
sary by  the  respective  parties  to  present  clearly 
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the  matters  for  review  as  to  which  exceptions  are 
reserved,  and  as  are  not  included  in  the  primary 
record  herein. 

It  is  further  certified  that  such  bill  was  settled 
and  allowed  during  the  judgment-term  or  proper 
extensions  thereof,  and  within  the  time  allowed  by 
the  Court  for  the  settlement  thereof. 

Given  under  my  hand  this  8th  day  of  May,  1948. 

HARRY  E.  PRATT 

District  Judge 

[Endorsed] :  Filed  May  8,  1948.  [90] 


[Title  of  District  Court  and  Cause] 
APPEAL  BOND 

Kjiow  All  Men  By  These  Presents,  that  we,  War- 
ren L.  Hager,  as  principal,  and  Thomas  B.  Wright 
and  George  Gilbertson,  as  sureties,  are  held  and 
firmly  bond  mito  the  United  States  of  America  in 
the  sum  of  $250.00,  to  be  paid  to  the  United  States 
of  America ;  to  which,  payment  well  and  truly  to  be 
made,  we  bind  oui'selves,  our  heirs,  executors,  and 
administrators,  jomtly  and  severally,  by  these 
j)resents. 

Sealed  with  our  seals  and  dated  this  8th  day  of 
May,  1948. 

Whereas,    lately   in   the    District    Court    of   the 
United  States  for  the  Fourth  Division  of  the  Ter 
ritory  of  Alaska  in  a  suit  depending  in  said  Court 
between  Warren  L.  Hager,  as  Plaintiif,  and  Clyde 
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E.  Grordon  as  Defendant,  a  judgment  was  entered 
against  the  said  Plaintiif  herein,  granting  to  the 
Defendant  herein,  Clyde  E.  Gordon,  a  judgment 
against  the  Plaintiff,  denying  the  Plaintiff  any  re- 
covery and  rendering  judgment  for  costs  against 
him,  and  said  Plaintiff  having  filed  in  said  Court 
a  Notice  of  Appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  at  a  session 
of  said  Court  of  Appeals  to  be  holden  at  San  Fran- 
cisco, in  the  state  of  California. 

Now  the  conditions  of  the  above  obligation  is 
such  that  if  the  said  Warren  L.  Hager,  shall  prose- 
cute said  appeal  to  effect  and  to  pay  all  costs  that 
may  be  taxed  against  him  if  for  any  reason  the 
appeal  is  [91]  dismissed,  or  if  the  judgment  is  af- 
firmed, then  and  in  that  event  the  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

Signed,  Sealed  and  Acknowledged  this  8th  day 
of  May,  1948. 

[Seal]  /s/  WARREN  L.  HAGER, 

Principal. 

[Seal]  /s/  THOMAS  B.  WRIGHT, 

[Seal]  /s/  GEORGE  GILBERTSON, 

Sureties. 

United  States  of  America, 
Fourth  Judicial  Division, 
Territory  of  Alaska — ss. 

Thomas  B.  Wright  and  George  Gilbertson,  be- 
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ing    duly    sworn,    each    for    himself,    deposes    and 
says: 

That  he  is  a  freeholder  in  said  District,  and  is 
worth  the  sum  of  $500.00,  exclusive  of  property 
exempt  from  execution,  and  over  and  above  all 
debts  and  liabilities. 

/s/  THOMAS  B.  WRIGHT 
/V  GEORGE  GILBERTSON 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  May,  1948. 

[Seal]  /s/  BAILEY  E.  BELL, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 
My  commission  expires:  1/28/49. 

Approved  this  10th  day  of  May,  1948. 

/s/  HARRY  E.  PRATT, 
District  Judge. 

[Endorsed] :   Filed  May  10,  1948.  [92] 


[Title  of  District  Court  and  Cause]  ■. 

SUPERSEDEAS   BOND 

Know  All  Men  By  These  Presents,  that  we, 
Warren  L.  Hager,  as  principal,  and  Thomas  B. 
Wright  and  George  Gilbertson,  as  sureties,  are  held 
and  firmly  bomid  unto  the  United  States  of  Amer- 
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ica  ill  the  smn  of  six  thousand  dollars  ($6,000.00) 
to  be  paid  to  the  United  States  of  America;  to 
which  payment  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  this  8th  day  of  May,  1948. 

Whereas,  lately  in  the  District  Court  of  the 
United  States  for  the  Fourth  Division  of  the  Ter- 
ritory of  Alaska  in  a  suit  depending  in  said  Court 
between  Warren  L.  Hager,  as  Plaintiff,  and  Clyde 
E.  Gordon,  as  Defendant,  a  judgment  was  entered 
against  the  said  Plaintiff  herein,  granting  to  the 
Defendant  herewith,  Clyde  E.  Gordon,  a  judgment 
against  the  Plaintiff  for  costs  and  an  attorney's 
fee  in  the  sum  of  five  thousand  dollars  ($5,000.00) 
and  denying  Plaintiff  any  recovery.  Plaintiff  hav- 
ing filed  in  said  Court  a  Notice  of  Appeal,  and 
petition  praying  an  appeal,  and  an  order  of  the 
Court  permiting  the  filing  of  a  Supersedeas  Bond 
for  the  purpose  of  superseding  that  purpose  of 
judgment  which  granted  to  the  Defendant  his  costs 
and  five  thousand  dollars  ($5,000.00)  attorney's 
fee,  and  the  Court  having  made  an  order  allowing 
said  appeal,  and  allowing  the  Plaintiff  to  supersede 
that  part  of  said  judgment  and  fixing  the  amount 
of  Supersedeas  Bond  in  the  sum  of  six  thousand 
dollars  ($6,000.00)  for  the  purpose  of  [93]  staying 
an  execution  on  said  judgment  during  the  pending 
of  the  appeal  in  the  United  States  Circuit  Court 
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of  Appeals  for  the  Ninth  Circuit  at  San  Francisco, 
California. 

Now  the  conditions  of  the  above  obligation  are 
such  that  if  the  said  Warren  L.  Hager  shall  pros- 
ecute such  appeal  to  effect  and  pay  all  costs  that 
may  be  taxed  against  him  in  favor  of  the  Defend- 
ant, and  to  pay  the  judgment  for  attorney's  fee, 
if  tlie  same  is  affirmed  by  said  appellate  court,  or 
dismissed,  then  and  in  that  event,  the  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

Signed,  Sealed  and  Aclaiowledged  this  8th  day 
of  May,  1948. 

[Seal]  /s/  WARREN  L.  HAGER, 

Principal. 

[Seal]  /s/  THOMAS  B.  WRIGHT, 

[Seal]  /s/  GEORGE  GILBERTSON, 

Sureties. 

United  States  of  America, 
Fourth  Judicial  Division, 
Territory  of  Alaska — ss. 

Thomas  B.  Wright  and  George  Gilbertson,  being 
duly  sworn  and  each  for  himself,  deposes  and  says: 

That  he  is  a  freeholder  in  said  District,  and  is 
worth  a  sum  in  excess  of  six  thousand  dollars 
($6,000.00),  exclusive  of  property  exempt  from  ex- 
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ecution,  and  over  and  above  all  of  his  debts  and 

liabilities. 

/s/  THOMAS  B.  WRIGHT 
/s/  GEORGE  GILBERTSON 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  May,  1948. 

[Seal]  /s/  BAILEY  E.  BELL, 

Notary  Public  in  and  for  the  Territory  of  Alaska. 
My  Commission  expires:  1/28/49. 
The    sufficiency    of    sureties    and    the    bond    are 
O.K.  satisfactory. 

/s/  WARREN  A.  TAYLOR, 
Attorney  for  Defendant. 

Approved  this  10th  day  of  May,  1948. 

/s/  HARRY  E.  PRATT, 
District  Judge. 

[Endorsed] :   Filed  May  10,  1948.  [94] 


[Title  of  District  Court  and  Cause] 

CITATION 

The  President  of  the  United  States  of  America,  to 

Clyde  E.  Gordon,  Defendant  and  Appellee,  and 

Warren    A.    Taylor,    his    Attorney    of    record. 

Greetings : 

You  are  Hereby  Cited  to  be  and  appear  in  the 

United   States   Circuit   Court   of  Appeals   for  the 

Ninth   Circuit,   to   be  holden   in  the   City  of   San 

Francisco,   State  of  California,  within  forty   (40) 

days  from  the  date  of  this  Citation,  pursuant  to  an 
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order  allowing  an  appeal,  made  and  entered  in  the 
above-entitled  action  in  which  Warren  L.  Hager 
is  plaintiff  and  appellant,  and  the  said  Clyde  E. 
Gordon  is  the  appellee,  to  show  cause,  if  any  there 
be,  why  the  judgment  rendered  in  this  cause  on  the 
22nd  day  of  March,  1948,  and  all  orders  made  in 
said  Court  in  favor  of  you,  the  said  defendant 
above  named,  and  against  the  plaintiff,  Warren  L. 
Hager,  should  not  be  corrected,  set  aside,  and  re- 
versed, and  a  judgment  rendered  in  favor  of  the 
plaintiff,  and  wliy  speedy  justice  should  not  be  done 
to  plaintiff  and  appellant,  and  defendant  and  ap- 
13ellee  as  above  named. 

Witness  the  Honorable  Fred  M.  Vinson,  Chief 
Justice  of  the  Supreme  Court  of  the  United  States 
of  America,  and  the  Honorable  Harry  E.  Pratt, 
District  Judge  of  this  Court. 

Attest  my  hand  and  the  seal  of  the  above-named 
District  Court  for  the  Territory  of  Alaska,  Fourth 
Judicial  Division,  on  this  10th  day  of  May,  1948. 
[Seal]  /s/  HARRY  E.  PRATT, 

District  Judge. 

Service   of  a   copy   of  the   above   is   hereby   ac- 
knowledged this  8th  day  of  May,  1948. 
/s/  WARREN  A.  TAYLOR 

May  1,  1948. 

Entered  in  Court  Journal  No.  36,  Page  268. 
[Title  of  District  Court  and  Cause] 

MARSHAL'S  RETURN  ON  CITATION 

I,  Stanley  J.  Nichols,  United  States  Marshal  for 
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the  Territory  of  Alaska,  Fourth  Judicial  Division, 
do  hereby  certify  and  return  that  I  received  the 
hereto  attached  original  Citation  in  the  above  en- 
titled action  on  the  10th  day  of  May,  1948,  at  Fair- 
banks, Alaska ;  and  that  thereafter  on  the  11th  day 
of  May,  1948,  at  Fairbanks,  Alaska,  I  duly  served 
the  said  writ  by  delivering  a  copy  thereof  to  Clyde 
E.  Gordon,  personally. 

Dated   at   Fairbanks,   Alaska,   this   11th   day   of 
May,  1948. 

STANLEY  J.  NICHOLS, 
United  States  Marshal. 

By    Clinton  B.  Stewart, 
Deputy. 

Marshal's  Fees  $3.00. 

[Endorsed] :  Filed  May  11,  1948.  [96] 


[Title  of  District  Court  and  Cause] 

STIPULATION 

It  is  hereby  stipulated  by  and  between  the  Plain- 
tiff, Warren  L.  Hager,  acting  by  and  through  his 
attorneys,  Julien  A.  Hurley  and  Bailey  E.  Bell, 
and  the  Defendant,  Clyde  E.  Gordon,  acting  by  and 
through  his  attorney,  Warren  A.  Taylor:  That  in 
making  up  the  transcript  for  filing  in  the  Circuit 
Court  of  Ap])eals  in  this  case  that  the  Clerk  may 
attach    the    original    exhibits    instead    of    making 
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copies    thereof,    as   this    would   be   better    for    all 
parties  concerned. 

WARREN  L.  HAGER 

By   /s/  JULIAN  A.  HURLEY  and 
BAILEY  E.  BELL, 

Attorneys  for  Plaintiff. 

CLYDE  E.  GORDON 

By    /s/  WARREN  A.  TAYLOR, 

Attorney  for  Defendant. 

[Endorsed] :  Filed  May  8,  1948.  [292] 


[Title  of  District  Court  and  Cause] 

PRAECIPE  FOR  TRANSCRIPT  OF  RECORD 

To  John  B.  Hall,  Clerk  of  the  above-entitled  Court : 

You  will  please  prepare  transcript  of  record  in 
the  above  entitled  cause,  to  be  filed  in  the  office  of 
the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit,  setting  in  San 
Francisco,  California,  heretofore  perfected  to  said 
Court  and  include  therein  the  following  papers  and 
records  to-wit: 

1.  Second  Amended  Complaint. 

2.  Answer. 

3.  Reply. 

4.  Instructions,  including  Verdicts. 

5.  Motions  for  a  new  trial. 
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6.  Order  overruling  motion  for  a  new  trial. 

7.  Judgment. 

8.  First  Notice  of  Appeal,  filed  March  2,  1948. 

9.  Motion  for  a  new  trial,  filed  March  24,  1948. 

10.  Order   denying    Second   Motion    for   a   new 
trial,  filed  March  29,  1948. 

11.  Notice  of  Appeal,  filed  April  9,  1948. 

12.  Assignment  of  Errors  showing  Service. 

13.  Petition  for  Allowance  of  Appeal. 

14.  Stipulation  for  printing. 

15.  Order  allowing  Appeal  and  Fixing  Bond. 

16.  Bill  of  Exceptions. 

17.  Appeal  Bond. 

18.  Supersedeas  Bond. 

19.  Citation  on  Appeal  showing  Service. 

20.  The  transcript  of  the  proceedings  prepared 
and  certified  by  Miss  Margaret  Montgomery,  Court 
Reporter. 

21.  Stipulation  concerning  original  exhibits. 

22.  All  of  the  Original  Exhibits. 

23.  Praecipe  for  Transcript  of  Record. 

This  transcript  to  be  prepared  as  required  by  the 
law  and  the  rules  and  orders  of  this  Court,  and  of 
the  Circuit  Court  of  Appeals,  for  the  Ninth  Circuit 
Court,  and  the  record  is  to  be  forwarded  to  the 
Clerk  of  said  Ninth  Circuit  Court  of  Appeals  of 
the  United  States  at  San  Francisco,  California,  so 
that  it  will  be  docketed  therein  within  the  time  al- 
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lowed  for  filing  the  same  there  as  shown  by  the 
order  of  the  Court  allowing  appeal  and  fixing  the 
bond. 

Dated  at  Fairbanks,  Alaska,  on  this  8th  day  of 
May,  1948. 

/s/  JULIEN  A.  HURLEY, 

/s/  BAILEY  E.  BELL, 

Attorneys  for  Plaintiff. 

Service   of   a   copy  of  the   above   is  hereby   ac- 
knowledged this  8th  day  of  May,  1948. 

/s/  WARREN  A.  TAYLOR, 
Attorney  for  Defendant. 

[Endorsed]  :   Filed  May  10,  1948.  [294] 


[Title  of  District  Court  and  Cause] 

CERTIFICATE  OF  CLERK 

I,  John  B.  Hall,  Clerk  of  the  District  Court  for 
the  Fourth  Judicial  Division,  Territory  of  Alaska, 
do  hereby  certify  that  the  foregoing,  consisting  of 
294  pages,  constitutes  a  full,  true,  and  correct 
transcript  of  the  record  on  appeal  in  cause  No. 
5628,  entitled,  Warren  L.  Hager,  Plaintiff,  versus 
Clyde  E.  Gordon,  Defendant,  and  was  made  pur- 
suant to  and  in  accordance  with  the  Praecipe  of 
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the  Plaintiff  and  Appellant  filed  in  this  action,  and 
is  the  return  thereof  in  accordance  therewith,  and 
I  do  further  certify  that  the  Index  thereof  con- 
sisting of  Page  ''a"  is  a  correct  Index  of  said 
Transcript  of  Record,  and  that  the  list  of  attor- 
neys as  shown  on  Page  "b"  is  a  correct  list  of  the 
attorneys  of  record;  also  that  the  cost  of  prepar- 
ing said  transcript  and  this  Certificate,  amounting 
to  $34.25,  has  been  paid  to  me  by  the  appellant  in 
this  action. 

In  Witness  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  this  Court  this  14th 
day  of  May,  1948. 

[Seal]  /s/  JOHN  B.  HALL, 

Clerk  of  the  District  Court. 


[Endorsed] :  No.  11934.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Warren  H. 
Hager,  Appellant,  vs.  Clyde  E.  Gordon,  Appellee. 
Transcript  of  Recoi'd.  Upon  Appeal  from  the  Dis- 
trict Court  for  the  Territory  of  Alaska,  Fourth 
Division. 

Filed  May  20,  1948. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 
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No.  11,934 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Warren  L.  Hager, 

vs. 
Clyde  E.  Gordon, 


Appellant, 


Appellee. 


BRIEF  FOR  APPELLANT. 


This  action  was  filed  in  Fairbanks,  Alaska,  on  May 
13,  1947,  and  various  amendments  were  made  and  on 
the  1st  day  of  October,  1947,  the  second  amended  com- 
plaint was  filed.  This  second  amended  complaint  con- 
tained two  causes  of  action;  one  for  a  judgment 
requiring  the  defendant  to  return  and  restore  to  the 
plaintiff  a  certain  river  boat  known  as  "Elaine  G" 
and  a  power-driven  barge  used  in  connection  there- 
with, or,  if  the  return  could  not  be  had,  then  for 
judgment  for  $2,5,000.00  the  value  thereof  (T.R.  pp. 
2,  3  and  4)  and  contained  a  second  cause  of  action 
praying  for  damages  in  the  sum  of  $10,000.00.  To 
this  complaint  there  was  an  answer  filed  which  denied 
a  good  i)art  of  the  allegations,  and  contained  an  af- 
firmative defense  in  which  the  defendant  claimed  to 
own  the  boat   and  barge,   and   admitted   possession 


thereof.  (T.R.  p.  6.)  A  reply  was  filed  which  denied 
all  affirmative  matter  set  forth  in  the  answer  and 
plaintiff  prayed  to  recover  as  in  his  original  com- 
plaint. Judgment  was  rendered  for  the  defendant, 
plaintiff  appealed  and  is  appellant  here.  This  action 
was  based  on  the  Compiled  Laws  of  Alaska,  1933, 
generally  but  especially  Chapter  LXXX. 

It  will  be  noted  that  Alaska  has  no  statute  on  re- 
plevin, but  this  is  the  nearest  substitute  for  replevin 
and  is  referred  to  there  as  claim  and  delivery,  or 
recovery  of  personal  property. 

There  was  no  bond  given  in  this  case  and  the  prop- 
erty was  not  taken  from  the  defendant,  who  then  had 
possession  thereof. 

The  right  of  appeal  from  the  District  Court  of  the 
Territory  of  Alaska  to  this  Honorable  Court  is  pro- 
vided for  by  Chapter  CXIX,  Compiled  Laws  of 
Alaska,  1933,  at  page  802. 

This  appeal  was  duly  perfected  and  lodged  in  this 
Court  within  the  time  allowed  by  law  and  by  the  ex- 
tensions granted  by  the  District  Court  of  the  Terri- 
tory of  Alaska. 


"STATEMENT  OF  POINTS  RELIED  UPON 
FOR  REVERSAL.  " 

I. 

The  first  point  appellant  relies  upon  for  reversal 
are  the  errors  of  the  Court  in  the  instructions  as  were 
set  out  in  two  motions  for  a  new  trial  filed  before  the 
Court,  and  in  the  notice  of  appeal;  also,  the  assign- 


merit  of  errors.  The  overruling  of  each  of  the  mo- 
tions for  a  new  trial  are  assigned  as  error,  and  on  this 
our  first  point  relied  upon  for  reversal,  we  call  your 
attention  to  the  instructions  printed  in  the  transcript, 
commencing  on  page  10  and  extending  down  to  and 
including  page  18. 

In  our  motion  for  a  new  trial  filed  in  compliance 
with  a  rule  of  the  District  Court  at  Fairbanks  on 
January  31,  1948,  three  days  after  the  verdict  was 
rendered,  we  objected  to  many  of  the  instructions,  all 
of  which  we  had  saved  exceptions  to,  and  our  excep- 
tions were  allowed  hy  the  Court.  (Note  T.R.  pp.  20, 
21,  22.) 

In  Instruction  lA  (see  T.R.  p.  10),  after  setting- 
fourth  plaintiff's  claims  in  paragraphs  1,  2  and  3,  the 
following  requirement  w^as  set  forth: 

''4.  That  at  all  times  before  such  ea7itings  of 
said  boat  and  barge  paid  off  the  cost  of  building, 
equipping  and  operating  the  same,  the  plaintiff, 
Hager,  was  to  be  the  owner  of  said  boat  and 
barge."    (Emphasis  ours.) 

Which  places  too  great  a  burden  on  the  plaintiff,  and 
did  not  state  the  law  correctly,  and  this  is  especially 
true  when  it  was  followed  with  paragraph  "B",  which 
is  as  follows : 

'^  You  are  instructed  that  if  the  plaintiff,  Hager, 
has  proved,  by  a  preponderance  of  the  evidence 
in  this  case,  each  of  the  matters  set  forth  in  sub- 
paragray)hs  (3),  (4)  and  (5)  of  Paragraph  A  of 
this  Instruction,  then,  and  only  then,  should  you 
find  in  favor  of  the  plaintiff  and  sign  verdict 


number  I.  If  the  plaintiff  fails  to  prove  the 
matters  set  forth  in  any  of  said  sub-paragraphs 
(3),  (4)  and  (5)  above,  by  a  preponderance  of 
the  evidence  in  this  case,  or  if  the  evidence  in 
this  case  as  to  the  matters  set  forth  in  said  sub- 
paragraphs (3),  (4)  and  (5)  is  equally  divided, 
you  should  find  against  the  plaintiff  on  the  issues 
set  forth  in  this  case,  and  you  should  find  for  the 
defendant,  Gordon,  and  sign  verdict  nimiber  II. 

(II)  The  defendant,  Gordon,  claims  that  his 
agreement  with  the  plaintiff,  Hager,  in  the  latter 
part  of  1944  was  as  follows,  to- wit : 

(a)  That  he,  Gordon,  was  to  build  the  boat 
and  barge  afterwards  known  as  "Elaine  G"; 

(b)  That  said  Hager  would  operate  said  boat 
and  barge,  "Elaine  G",  and  apply  the  earnings 
thereof  to  the  repayment  of  the  cost  of  building, 
equipping  and  operating  said  boat  and  barge ; 

(c)  That  when  the  earnings  from  said  boat 
and  barge  paid  off  the  cost  of  building,  equipping 
and  operating  said  boat  and  barge,  he,  Gordon, 
would  give  him,  Hager,  a  title  to  said  boat  and 
harge; 

(d)  That  the  earnings  from  said  "Elaine  G" 
boat  and  barge  had  not,  on  or  before  the  20th  day 
of  April,  1946,  paid  off'  the  cost  of  building,  equip- 
ping and  operating  said  boat  and  barge; 

(e)  That  he,  Gordon,  never  executed  any  title 
transferring  said  "Elaine  G"  boat  and  barge  to 
said  Hager,  or  anyone  else. 

You  are  instructed  that  you  should  consider  the 
above  claims  of  the  defendant,  Gordon,  at  the 
same  time  that  vou  consider  the  claims  of  the 


plaintiff,  Hager,  mentioned  in  instruction  Num- 
ber I,  and  give  effect  to  such  claims  as  you  believe 
to  be  true. 

(Ill)  (a)  You  are  instructed  that  this  is  an 
action  in  claim  and  delivery,  which  can  be  main- 
tained by  the  plaintiff,  Hager,  only  in  case  he  was 
the  owner  of  the  "Elaime  G"  boat  and  barge  upon 
the  20th  day  of  April,  1946,  and  thereafter.  If 
the  owner  of  said  boat  and  barge,  upon  the  20th 
day  of  April,  1946,  was  the  defendant,  Gordon, 
then  the  plaintiff  cannot  prevail  in  this  action, 
and  this  is  true  without  regard  to  whether  or  not 
the  earnings  of  said  ''Elaine  G''  boat  and  barge 
had  paid  off  the  cost  of  building,  equipping  and 
operating  said  boat  and  barge. 

(b)  You  are  further  instructed  that  unless  the 
plaintiff,  Hager,  proves  by  a  preponderance  of 
the  evidence  in  this  case  that  he,  Hager,  and  not 
the  defendant,  Gordon,  was  the  oumer  of  said 
''Elaine  G''  boat  and  barge  upon  the  20th  day  of 
April,  9146,  you  should  find  against  the  plaintiff, 
Hager,  and  in  favor  of  the  defendant,  Gordon. 

(c)  You  are  instructed  that  if  you  believe  from 
the  evidence  defendant,  Gordon,  furnished  all  the 
money  for  the  building,  equipping  and  (19)  oper- 
ating (except  salary  for  plaintiff,  Hager)  of  the 
boat  and  barge  ''Elaine  G"  prior  to  April  20, 
1946,  the  title  and  otvnership  of  said  boat  and 
barge  would  have  been  in  him,  Gordon,  unless  the 
plaintiff  has  proved  by  a  preponderance  of  the 
evidence  in  this  case  that  he  and  the  defendant 
agreed,  as  mentioned  in  sub-paragraph  (4)  of 
Paragraph  A  of  Instruction  Number  I,  to-wit: 
That  at  all  times   before  the  earnings   of  said 


'^Elmne  G"  boat  mid  barge  paid  off  the  cost  of 
building,  equipping  and,  operating  said'  boat  and 
barge,  the  said  Hager  was  to  be  the  owner  of  said 
boat  and  barge/'    (Emphasis  ours.) 

You  will  also  note  that  attached  to  the  instructions 
as  set  out  commencing  on  page  10  are  two  forms  of 
verdict.    Verdict  number  I  reads  as  follows : 

''We,  the  jury,  duly  empaneled  and  sworn  to 
try  the  above-entitled  case,  do,  from  the  evidence 
and  the  law  of  the  case,  find  in  favor  of  the  plain- 
tiff, Hager,  and  against  the  defendant,  Gordon, 
and  that  the  plaintiff,  Hager,  was,  upon  the  20th 
day  of  April,  1946,  and  at  all  times  thereafter,  the 
owner  of  and  entitled  to  the  possession  of  that 
certain  stern  wheel  power  l)oat  named  'Elaine  G'. 
and  that  certain  power  driven  barge  named 
'Elaine  G'  '\    (Emphasis  ours.) 

"We  further  find  that  the  value  of  said  boat 
and  barge,  upon  the  20th  day  of  April,  1946,  was 
the  sum  of  $55,000.00,  and  that  the  plaintiff  has 
suffered  damages  in  the  simi  of  $10,000.00  by  the 
taking  and  withholding  of  said  boat  and  barge 
by  the  defendant. 

"Done  at  Fairbanks,  Alaska,  this day 

of  January,  1948. 


Foreman.  (16)" 

There  was   also   attached   to   the   instructions   ver- 
dict number  2,  which  were  the  sole  and  only  verdicts 
submitted  to  the  jury.  Verdict  number  2  is  as  follows : 
"We,  the  jury,  duly  empaneled  and  sworn  to 
try  the  above-entitled  cause,  do,  from  the  evidence 


and  the  law  of  the  case,  find  in  favor  of  the  de- 
fendant, Gordon,  and  against  the  plaintiff,  Hager, 
and  that  uj)on  the  20th  day  of  April,  1946,  and 
thereafter,  the  defendant,  Gordon,  was  the  owner 
of  and  entitled  to  the  possession  of  that  certain 
stern  wheel  boat  named  'Elaine  G',  and  that  cer- 
tain power  driven  harge  named  ^Elaine  G\ 

''Done  at  Fairbanks,  Alaska,  this  28th  day  of 
January,  1948."    (Emphasis  ours.) 

The  jury,  after  a  long  and  tedious  deliberation 
signed  and  returned  verdict  number  2.  It  is  appel- 
lant's contention  that  an  overwhelming  burden  was 
placed  on  the  plaintiff  by  the  erroneous  instructions 
above  set  forth  and  in  truth  and  in  fact  amounted 
to  an  instruction  to  render  a  judgment  for  the  de- 
fendant. In  the  first  place,  confining  the  plaintiff  to 
the  20th  day  of  April,  1946,  was  an  error  as  the  case 
was  tried  upon  the  theory  of  claim  and  delivery  upon 
a  suit  filed  long  after  that  time  and  the  pleading  upon 
which  the  case  was  tried,  the  plaintiff's  second 
amended  complaint,  was  filed  and  entered  on  October 
1,  1947,  and  the  answer  thereto  was  filed  October  21, 
1947,  and  the  reply  was  filed  December  29,  1947.  The 
second  cause  of  action  was  based  upon  the  use  of  the 
plaintiff's  boat  for  may,  June,  July,  August,  Septem- 
ber, and  October,  of  1946,  and  the  instruction  was  so 
confusing  that  the  jury  could  not  possibly  know  what 
to  do  in  the  matter  and  the  forms  of  verdict  submitted 
to  the  jury  were  two  in  numl)er,  one  of  which  was  to 
be  used  in  case  the  jury  found  for  the  defendant.  The 
other  compelled  the  jury  to  do  a  lot  of  things  before 
they  could  possibly  find  in  favor  of  the  plaintiff  on 
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his  first  cause  of  action,  which  was  solely  for  the 
return  of  his  boat,  if  a  return  thereof  could  be  had, 
and  if  a  return  thereof  could  not  be  had,  then  in  the 
alternative,  for  a  judgment  against  the  defendant  for 
the  reasonable  market  value  thereof  in  the  sum  of 
$25,000.00. 

Now,  it  is  (juite  apparent  that  the  judge  would 
not  permit  the  jury  to  return  a  verdict  for  the  return 
of  the  boat  and  barge  or  a  judgment  in  favor  of  the 
plaintiff  in  the  sum  of  $25,000.00  as  prayed  for,  but  he 
tacked  on  to  this  verdict  a  mandatory  finding  which 
reads : 

*'We  further  find  that  the  value  of  said  boat 
and  barge,  upon  the  20th  day  of  April,  1946,  was 
the  sum  of  $55,000.00,  and  that  the  plaintiff  has 
suffered  damages  in  the  sum  of  $10,000.00  by  the 
taking  and  withholding  of  said  boat  and  barge  by 
the  defendant." 
(See  T.R.  p.  18.) 

It  is  self -apparent  that  the  jury  had  to  find  the 
value  of  the  property  to  be  $55,000.00  against  the 
plaintiff's  allegation  and  prayed  for  $25,000.00,  (see 
T.R.  p.  4),  and  placed  the  jury  in  such  a  position  that 
it  could  not  find  for  the  plaintiff  at  all  without  finding 
the  value  of  the  property  to  be  $55,000.00  and  assess- 
ing damages  against  the  defendant  for  $10,000.00, 
although  the  first  cause  of  action  asks  solely  for  the 
return  of  the  property  or  its  value  in  lieu  thereof  in 
the  sum  of  $25,000.00  and  nowhere  in  the  pleading  did 
the  plaintiff  ask  for  $55,000.00  as  the  reasonable 
market  value  of  the  property.    Then  he  left  the  jury 


with  only  one  thing  to  do  on  })ehalf  of  the  plaintiff 
and  that  was  to  render  a  judgment  not  based  upon  the 
pleadings  as  to  the  value  of  the  property  and  required 
it  to  render  a  judgment  for  $10,000.00  damages  or  in 
the  alternative  to  render  judgment  for  the  defendant. 
This  puts  such  an  unreasonable  burden  upon  the 
plaintiff  that  the  jury  rather  than  to  sign  verdict 
number  1,  apparently  signed  verdict  number  2,  doing 
an  extreme  and  violent  injustice  to  the  plaintiff. 

This  amended  complaint  consisted  of  two  separate 
and  distinct  causes  of  action  and  the  jury  should 
have  been  permitted  to  render  judgment  for  the 
plaintiff  on  the  first  cause  of  action,  if  it  cared  to,  and 
to  have  rendered  judgment  on  the  second  cause  of 
action  for  either  the  plaintiff  or  the  defendant  as  it 
saw  fit  to  do  from  the  pleadings  and  the  evidence,  but 
instead  of  that  the  jury  either  had  to  find  to  the 
utmost  for  the  plaintiff  and  fix  a  value  of  the  property 
at  $55,000.00  instead  of  $25,000.00  as  alleged  in  the 
complaint  and  as  prayed  for  and  to  render  a  judgment 
for  $10,000.00  damages  against  the  defendant  or  they 
could  do  nothing  whatsoever  for  the  plaintiff.  There 
was  no  alternative  and  no  proper  verdicts  submitted 
to  the  jury  and  the  instructions  as  above  set  out  are 
so  biased  and  prejudiced  against  the  plaintiff  and  so 
completely  against  all  of  the  evidence  that  no  jury 
could  be  expected  to  read  the  instructions  as  given 
and  render  a  judgment  for  the  plaintiff.  In  truth 
and  in  fact,  these  insti'uctions  put  the  jury  on  the  spot 
where  they  could  only  do  one  thing  and  that  was 
render  judgment  for  the  defendant. 
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Please  note  instruction  III,  page  13,  T.R.,  these 
words : 

*'If  the  owner  of  said  boat  and  barge,  upon  the 
20th  day  of  April,  1946,  was  the  defendant, 
Gordon,  then  the  plaintiff  cannot  prevail  in  this 
action,  and  this  is  true  without  regard  to  whether 
or  not  the  earnings  of  said  ^Elaine  G^  boat  and 
barge  had  paid  off  the  cost  of  building,  equipping 
and  operating  said  boat  and  barge.' ^  (Emphasis 
ours.) 

Then  this  was  followed  with  subdivision,  (b)  of  the 
instructions,  which  is  as  follows: 

"(b)  You  are  further  instructed  that  unless 
the  Plaintiff,  Hager,  proves  b}^  a  preponderance 
of  the  evidence  in  this  case  that  he,  Hager,  and 
not  the  Defendant,  Gordon,  was  the  owner  of  said 
'Elaine  G'  boat  and  barge  upon  the  20th  day  of 
April,  1946,  (10)  you  should  find  against  the 
Plaintiff,  Hager,  and  in  favor  of  the  defendant, 
Gordon." 

To  supjjort  our  contention  that  this  instruction  was 
error,  we  call  your  attention  to  the  evidence  in  the 
case  set  forth  in  the  Bill  of  Exceptions  commencing 
on  p.  55,  T.R.  First,  the  defendant  identified  tAvo  ex- 
hibits that  were  attached  by  a  stapler.  One  was  the 
manifest  of  the  freight  hauled  by  the  plaintiff,  Hager, 
with  the  "Elaine  G"  ])oat  and  barge.  The  other  were 
the  manifests  of  freight  hauled  by  the  defendant  with 
the  "Bonnie  G"  boat  and  barge.  It  should  be  borne 
in  mind  that  the  defendant  himself  had  the  custody 
of  these  manifests,   picked  them   out  and  identified 
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them  himself  and  then  testified  that  in  addition  to  the 
amount  shown  on  the  manifests  that  he  received 
$308.23  paid  l)y  the  Alaskan  Railroad  for  the  towing 
of  a  scow  by  the  '^Elaine  G";  that  the  ''Elaine  G" 
was  paid  $50.(X)  and  $40.00  for  standbj^  time  and  that 
the  exhibits  in  the  box  held  hy  him  included  all  of  the 
cost  of  construction  and  the  operation  of  the  "Elaine 
G/'  the  two  scows  and  the  repairing  or  rebuilding  of 
the  "Bonnie  G"  and  included  the  cost  of  operating 
the  e(juipment  from  the  beginning  to  the  time  it  was 
pulled  out  on  the  bank  of  the  Ohena  in  the  fall  after 
the  summer's  operation. 

Then,  Warren.  L.  Hager  testified  that  his  mother 
was  the  sister  of  Mr.  Gordon,  the  defendant  herein; 
that  he  had  worked  with  "Doc"  Gordon  a  long  time 
before  he  enlisted  in  the  army;  that  he  enlisted  in 
1942  in  December;  that  while  he  was  serving  in  the 
army  he  was  stationed  at  Fairbanks  and  there  was  an 
awful  freighting  boom  on  the  river  and  weren  't  enough 
*boats  to  handle  all  the  freight  there  was  to  haul.  He 
was  interested  in  that  line  of  business.  He  thought  he 
would  like  to  get  into  it.  He  had  an  agreement 
worked  out  with  a  fellow  whereby  they  were  going  to 
get  what  money  they  could  and  build  a  boat  and  put 
it  down  on  the  river  for  freighting  down  below\  He 
talked  it  over  with  Mr.  Goron  in  the  winter-time  and 
talked  to  Gordon  several  times  in  the  winter  of  1944 
and  the  spring  of  3945  at  the  Nordale  Hotel,  N.  C 
Co.,  Cottage  Bar,  and  wherever  they  chanced  to  meet; 
sometimes  ten  times  a  day  for  a  week,  then  maybe  two 
or  three  times  another  week  depending  on  when  he 
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could  get  to  town  or  how  1)iisy  Mr.  Gordon  was;  that 
was  the  main  topic  of  conversation. 

He  then  testified: 

^'I  said  to  T)oc,'  'T  would  like  to  go  freighting 
and  I  have  a  deal  on  with  another  guy  to  build  a 
boat.  We  are  in  the  army.  We  may  not  get  to 
operate  it,  but  there  is  one  man  that  we  think 
could  and  he  is  working  for  you  and  we  would 
like  to  have  him  work  for  us  if  you  could  spare 
him  and  that  boat  we  are  building  could  operate 
along  with  you  down  there  on  the  Yukon  River.'  " 
(P.  60,  T.R.) 

Then  he  was  asked : 

''What  did  'Doc'  say  to  that?"  "Doc"  thought 
it  was  a  good  idea.  He  said  it  was  fine,  to  get 
this  boat  business,  but  he  said:  "Come  in  with 
me.  I  will  take  j^ou  and  we  will  go  to  the  bank 
and  see  if  we  can  get  the  money,  and  I  will  go 
outside  and  get  machinery  and  we  Avill  build  the 
boat  here.  You  can  build  it  while  I  am  out  get- 
ting machinery  and  then  you  will  be  in  with  me 
down  there."  He  liked  the  way  I  operated — the 
way  I  worked.  He  said:  "I  think  you  will  be 
good  on  it.  You  tvill  have  a  boat  and  a  barge,  and 
/  tvill  have  a  boat  and  barge,  and  after  the  money 
is  all  paid — we  are  going  to  make  a  lot  of 
money."  He  said,  "I  am  going  to  sit  back  and 
take  it  easy  and  you  can  take  both  boats.  What 
money  you  make  with  your  boat  and  barge  will 
go  into  paying  it  off,  and  as  soon  as  it  is  paid  off, 
it  becomes  yours,  free  and  clear."  (T.R.,  p.  61; 
emphasis  ours.) 
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He  also  testified  that  they  spent  several  days  to- 
gether in  the  Nordale  Hotel  drawing  plans,  conferring 
with  Charlie  Smelzer,  got  everybody's  ideas  together; 
wanted  it  as  soon  as  it  possibly  could  be  built,  what- 
ever the  money  could  buy  himl:)er  enough  for;  we 
worked  it  out  together.  The  boat  was  l)uilt  46  feet 
long.  We  agreed  on  power  barges  to  operate  with  the 
boats.  We  agreed  on  a  boat  and  barge  for  myself  and 
he  said  as  long  as  we  were  building  that,  ^'I  need 
another  barge."  He  had  a  small  barge  but  he  said, 
''I  need  another  one.  You  can  build  one  for  me  the 
same  size  you  are  going  to  have/'  That  will  make  two 
barges  and  one  boat  we  were  to  build.  (See  T.R.,  p. 
62;  emphasis  ours.) 

Thereafter  he  was  asked: 

"Now,  after  you  did  that,  what  did  you  do  in 
the  way  of  raising  money  to  construct  these  boats  ? 
We  went  to  the  bank. 

"What  bank  did  you  go  to?  Bank  of  Fair- 
banks. 

"Who  did  you  talk  to  there?   Philip  Johnson. 
"Was  he  an  officer  of  the  bank  at  the  time?  He 
was. ' ' 

Philip  Johnson,  "Doc",  and  himself  were  present. 
The  arrangements  were  made  at  the  little  private  desk 
of  Philip  Johnson  at  the  bank.  "Doc"  outlined  all 
the  freighting  there  was  to  be  done  on  the  river.  He 
had  ai-my  verifications.  It  was  common  knowledge, 
they  had  Army  Transpoi-tation  Officers  here  organiz- 
ing fjeople  to  build  1)oats,  to  helj)  the  government  haul 
that  freight.     'They  needed  it.     The  only  way  they 
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could  get  it  was  by  boat.  Mr.  Gordon  made  arrange- 
ments to  mortgage  the  '^Bonnie  G"  and  I  believe  his 
little  barge  that  he  had  then,  and  a  mortgage  on  the 
boats  and  barges  that  were  to  be  built. 

After  the  arrangements  were  made  '^Doc"  went 
outside.  He  made  arrangements  for  me  to  draw  on 
the  money  to  start  the  building.  He  ordered  the  lum- 
ber. ''Doc"  Gordon  left  for  the  outside  to  get  ma- 
chinery. Machinery  was  very  hard  to  get  then.  You 
had  to  go  after  it  personally,  outside. 

''And  'Doc'  went  out?"  "  'Doc'  went  outside." 

That  he  believed  was  in  November. 

The  witness  then  testified  that  he  got  a  place  to 
build  a  boat;  leased  the  children's  playground  from 
the  city.  Mrs.  Sylvia  Rings  tad  was  the  chairman  of 
the  playground  committee.  The  lease  was  reduced  to 
writing. 

They  took  over  that  section  down  there  and  started 
to  work.  Then  he  testified  in  answer  to  this  question : 
"What  did  you  do  about  a  place  to  work?  I 
went  to  Morris  Knudsen,  bought  two  quonset 
huts  for  $800.00  apiece,  bought  a  Ford  pick-up 
to  run  around  in,  hired  a  cat,  moved  the  quonset 
hut  down  on — cleared  the  snow  and  debris  off  and 
set  the  quonset  up  for  a  winter  workshop  and 
started  to  work."   (See  T.R.  p.  64.) 

He  testified  that  Mr.  Gordon  returned  in  the  spring ; 
that  the  boats  had  been  built  and  put  in  the  water. 
They  agreed  that  the  cost  of  the  work  done  alcove  the 
bridge  and  the  material  furnished  should  be  charged 
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one-third  to  ''Doc"  and  two-thirds  to  Hager  as  Hager 
was  building  himself  a  boat  named  ''Elaine  G"  and 
a  power  barge  to  operate  therewith  and  that  "Doc" 
was  building  the  same  size  and  kind  of  a  power  barge 
to  operate  with  his  ])oat;  that  this  agreement  as  to 
cost  allocation  was  made  before  the  boats  were 
finished;  that  Mr.  Gordon  said  that  we  would  have  to 
go  on  an  estimation  as  it  was  too  difficult  to  figure 
out  the  exact  cost  of  my  boat  and  barge  as  compared 
with  the  cost  of  his  barge  and  that  it  would  be  fair  to 
charge  one-third  of  the  cost  to  him  and  two-thirds  of 
it  to  the  plaintiff,  Hager;  that  each  of  the  boats,  the 
"Bonnie  G"  and  the  "Elaine  G",  were  powered  by 
new  Gray-Diesel  engines  and  his  barge  had  a  new 
Gray-Diesel  engine  in  it  and  "Doc's"  barge  was 
powered  by  the  transfer  of  the  engine  from  the  ' '  Bon- 
nie G"  to  the  barge.  He  further  testified  that  when 
the  boat  "Elaine  G"  and  the  two  barges  were  moved 
below  the  river  bridge  to  the  spot  where  the  "Bonnie 
G"  was  docked,  that  the  work  on  each  of  the  boats 
including  the  rebuilding  of  the  "Bonnie  G"  would  be 
charged  against  the  particular  man  for  whom  the 
work  and  material  was  furnished  and  that  the  help 
used  on  the  boats  and  the  supplies  used,  including  oil, 
food,  and  everything  as  to  cost  of  operation  of  the 
outfits  would  be  charged  against  each  boat  and  every- 
thing used  on  the  "Elaine  G",  his  boat,  would  be  paid 
out  of  the  earnings  of  that  boat  and  whoever  he  hired 
to  work  on  it  would  ])e  paid  from  the  earnings  and  this 
agreement  took  effect  from  the  time  they  passed  under 
the  bridge  at  Fairbanks. 
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That  '^Doc"  rebuilt  the  pilot  house  on  his  boat 
below  the  bridge  and  the  witness,  Hager,  put  the  pilot 
house  on  the  '^ Elaine  G"  below  the  bridge;  that  the 
old  engine  was  taken  out  of  the  ''Bonnie  G"  and 
placed  in  ''Doc's"  power  barge.  New  tail  bearings 
were  laid,  keel  was  laid  for  bearings,  the  new  engine 
was  put  in,  all  housed  in;  the  galley  was  changed 
around;  just  a  general  remodeling;  a  paddle  wheel 
was  changed;  new  equipment  all  went  into  the  "Bon- 
nie G";  he  changed  the  drive  from  an  automobile 
rear-end  drive  to  a  sprocket  drive,  the  two  machin- 
eries identical  with  the  exception  of  a  little  variation 
in  size.  The  "Bonnie  G"  was  a  little  shorter  than  the 
"Elaine  G",  but  powered  equally  as  high.  They  drew 
about  the  same  amount  of  water. 

The  cost  of  rebuilding  the  "Bonnie  G"  was  to  be 
charged  to  "Doc".  The  additional  work  on  my  boat 
and  barge  which  was  done  below  the  bridge  was  kept 
separately  and  charged  to  me. 

After  the  equity  suit  was  dismissed,  the  exhibits 
were  kept  for  quite  a  long  time  in  the  Court  Clerk's 
office.  During  that  time  the  witness  employed  a  man 
by  the  name  of  Thomas  B.  Wright,  an  experienced 
bookkeeper,  to  go  all  over  the  exhibits  and  figure  out 
the  cost  of  the  "Elaine  G"  and  barge  based  upon  all 
of  the  receipts  and  bills,  including  the  cancelled  checks 
for  the  cost  of  building  and  operating  the  whole  enter- 
prise. He  then  identified  the  statement  made  by  the 
bookkeeper.  He  worked  with  Mr.  Thomas  B.  Wright 
in  making  out  the  statement  in  the  Court  Clerk's 
office.   He  was  familiar  with  the  purchasing  of  all  of 
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the  material  and  the  using  of  the  labor  and  that  the 
statements  on  the  yellow  sheets  are  correct.  They 
show  the  cost  of  his  equipment  separate  from  the  cost 
of  "Doc's"  equipment. 

Capitulation  sheet  was  prepared  by  Thomas  B. 
Wright  showing  all  of  the  figures  up  to  the  time  they 
quit  operating  that  fall;  that  was  marked  Identifica- 
tion No.  4.  All  of  the  figures  are  of  Thomas  B. 
Wright  and  they  are  correct. 

The  capitulation  shows  the  cost  of  each  of  the 
barges,  each  fellow's  equipment,  the  cost  of  operating 
the  boat  and  barge  and  the  proceeds  derived  from  the 
hauling  of  each  boat  and  barge.  The  capitaulation 
was  made  from  all  of  the  exhibits  furnished  by  ''Doc" 
Gordon  and  all  cancelled  checks,  receipts  and  bills 
were  put  in  it. 

These  exhibits  were  in  Mr.  Hall's  office  at  the  time. 
All  debts  at  the  bank  were  paid  by  government  checks. 
There  were  two  checks  from  the  government,  one  for 
$44,297.91,  the  other  for  $33,095.52.  They  were  turned 
over  to  the  Bank  of  Fairbanks  to  liquidate  all  in- 
debtedness against  the  boats.  Some  part  of  it  was  to 
go  to  "Doc"  Gordon's  personal  account.  They  were 
received  for  hauling  of  the  two  boats.  "Doc"  received 
other  checks  as  follows:  One  for  $308.23;  one  for 
$50.00;  one  for  $80.00.  They  were  all  used  by  the 
bank  in  cleaning  up  the  indebtedness.  The  $308.23 
was  earned  with  the  witness'  boat;  $50.00  was  earned 
with  his  boat,  and  half  of  the  stand-by  time  of  $80.00 
was  earned  with,  his  boat.    That  the  two  identifications 
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made  up  by  Mr.  Wright  show  every  charge  and  credit 
in  connection  with  building,  maintaining,  operating 
and  even  beaching  of  boats  and  putting  them  away 
for  the  winter.  Each  item  was  taken  from  the  exhibit 
that  ''Doc"  Gordon  furnished  here,  everyone  without 
an  exception.  The  building,  operation  and  beaching 
of  his  boat  and  barge  amounted  to  a  little  over 
$50,000.00,  a  few  cents  over.  He  earned  more  than 
$52,000.00  with  his  boat  and  barge  that  year,  which 
all  went  to  the  bank  to  repay  the  cost.  The  manifests 
from  the  government  show  that  the  earnings  of  the 
"Elaine  G"  and  barge  amounted  to  $52,504.75;  that 
he  hauled  each  and  every  particle  of  that  freight  and 
earned  that  money,  and  the  government  paid  there- 
for. That  the  earnings  of  his  boat  and  barge  exceeded 
the  cost  of  construction,  operation,  maintenance  and 
beaching  of  it  that  fall,  to  the  extent  of  nearly 
$2,000.00.  That  it  cost  much  more  for  "Doc"  to 
operate  his  boat  and  barge  due  to  the  fact  that  the 
witness  had  a  crew  of  three  on  his  boat  the  whole 
season,  and  "Doc"  had  as  high  as  seven,  all  paid  em- 
ployees, and  each  furnished  food  for  their  employees; 
it  cost  more  to  feed  seven  than  it  did  three,  and  "Doc" 
got  on  more  sand  bars;  that  the  proceeds  from  the 
earnings  of  his  boat  overpaid  the  cost  of  building, 
construction,  operation  and  beaching  nearly  $2,000.00. 

That  when  the  season  was  over  ways  were  built 
down  by  the  C.A.A.  tower  to  pull  them  out  of  the 
water,  away  from  the  ice,  for  the  winter.  We  towed 
them  out  of  the  water.  The  witness  saw  to  it  that  his 
boat  and  barge  were  pulled  out  and  that  "Doc's" 
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boat  and  barge  were  pulled  out,  and  allowed  half  of 
the  cost  of  pulling  them  out  and  charged  that  into  the 
cost  of  operation  of  his  ]:)oat.  He  lived  on  the  boat 
thereafter  for  sometime,  then  on  account  of  fire  in- 
surance, he  had  to  get  off.  No  one  was  permitted  to 
live  on  the  boats  in  the  winter.  (See  pages  65,  66,  67, 
68,  69,  70,  71,  72,  73,  and  74  of  T.R.) 

He  then  testified  about  the  quonset  hut  that  was 
purchased  still  being  in  "Doc's"  possession  and  stated 
that  there  never  was  any  dispute  about  the  ownership 
of  his  boat  and  barge  until  about  two  days  after  he 
had  the  boats  all  pulled  out  of  the  water  and  put 
away  for  winter.  This  happened  when  he  asked 
"Doc"  when  he  could  get  the  bookkeeper  to  get  to- 
gether and  have  a  settlement  and  divide  the  profits 
if  there  were  any  and  divide  the  equipment  as  per 
the  agreement  and  testified  that  "Doc"  put  him  off, 
said  the  bookkeeper  was  so  busy  he  couldn't  get 
around  to  it,  promised  to  get  around  to  it  in  a  few 
days.  This  was  repeated  at  least  fifteen  or  twenty 
times  right  in  Fairbanks  and  then  he  finally  filed  suit 
in  equity  which  was  later  dismissed,  and  the  next 
summer  Gordon  took  both  the  boats  and  hauled 
freight  with  them.  Then  on  cross-examination  con- 
cerning the  agreement  with  "Doc"  he  testified  that 
he  signed  the  notes  at  the  bank;  that  the  notes  were 
later  paid  off*;  that  the  cost  of  the  insurance  was 
shown  in  the  sheets;  that  the  size  of  the  boat  and 
barges  were  agreed  upon ;  that  two  $3,000.00  notes 
were  made  at  the  hank;  that  he  signed  them;  that 
he  sold  one  of  the  quonset  huts  for  $800.00  and  put 
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the  money  back  in  the  ])ank;  that  the  way  bills  from 
his  boat  and  barge  amounted  to  $52,500.00  and  some 
dollars;  that  he  took  the  actual  cost  of  construction 
from  the  bills.  He  figured  the  oi^erating  expenses  on 
the  riA^er  which  included  putting  out  in  the  water 
of  the  boat  and  barges  and  the  taking  them  out,  the 
food,  the  diesel  oil,  the  fuel  oil,  everything  that  went 
into  the  cost  of  maintaining  and  operating  the  equip- 
ment. The  wages  to  the  bookkeeper  were  figured  in; 
insurance  was  figured. 

He  testified  then  that  his  earnings  were  $52,504.00 
and  the  cost  of  operation  and  construction,  everything 
figured  in,  was  around  $50,000.00;  that  he  had  never 
been  given  a  bill  of  sale  for  the  boat;  he  had  owned 
it  always.  There  was  no  bill  of  sale;  it  was  auto- 
matically his;  he  ])uilt  it;  he  didn't  know  whether 
it  was  registered  or  not;  it  might  have  been  regis- 
tered in  the  name  of  the  Gordon  Transportation  Co. 
That  he  drew  no  salary  for  operating  the  boats.  He 
was  transferred  by  the  army  to  the  boats  and  drew 
army  clothes  and  medicine,  including  his  pay.  He 
got  his  board  on  his  own  l^oat  and  in  restaurants. 

Then  on  redirect  examination  he  testified  that  Gor- 
don had  the  Ford  Pickup  and  was  living  in  the  quon- 
set  hut  and  that  he  d(^esn't  claim  either  of  them;  they 
were  both  figured  in  the  cost  of  construction  of  the 
"Elaine  G"  and  the  two  barges;  "Doc"  has  them 
and  he  never  tried  to  get  them;  yet  he  figured  two- 
thirds  of  the  cost  of  them  in  the  construction  of  his 
boat  and  barge. 


21 


Then  on  recross  examination  by  Mr.  Taylor,  he  tes- 
tified that  he  was  to  build  this  boat,  operate  it,  haul 
freight  with  it  and  when  it  had  hauled  enough  to  pay 
for  it,  it  was  just  to  be  his  clear;  it  was  considered 
his  boat  all  the  time.  The  cost  of  building  and  operat- 
ing it  was  to  be  j)aid  off  by  the  witness  and  it  was 
up  to  the  witness  to  run  it  with  as  little  expense  as 
possible  so  he  could  get  it  paid  off  quickly;  that  is 
why  he  used  a  small  crew  and  fi'eighted  all  he  could 
to  get  it  paid  off  while  the  freight  was  there  to  haul. 

Thomas  Wright  was  then  called  and  identified,  the 
identifications  consisting  of  the  capitulation  and  work- 
sheets, which  he  said  clearly  disclosed  all  of  the  cost 
of  construction,  operation  and  beaching  of  the  ''Elaine 
Ct"  and  the  l)arge  operated  therewith;  identified  the 
figua'es  and  papers  which  were  introduced  in  evidence, 
which  figures  showed  the  cost  of  construction,  opera- 
tion and  beaching  to  be  $1 ,697.29,  less  than  the  receipts 
from  the  hauling  by  the  ''Elaine  G"  and  barge.  In 
other  words,  the  earnings  of  the  "Elaine  G-"  and 
barge  were  $1,697.29  more  than  the  cost  of  all  of  the 
construction,  operation  and  beaching. 

Then  Grordon  was  called  and  testified  in  his  own 
behalf.  That  he  was  the  owner  of  the  Gordon  Trans- 
portation C^o. ;  it  was  not  a  corporation  and  he  had  no 
partners.  That  Warren  Hager  was  his  ne|)hew;  that 
he  had  an  agreement  with  Bud  (the  e^ddence  all  shows 
that  Bud  is  the  nickname  of  Warren  L.  Hager,  the 
plaintiff  herein)  as  the  owner  of  the  "Elaine  O". 
See  T.R.  p.  86.  That  he  had  a  contract  with  the 
United  States  Government  for  trade  on  the  Yukon- 
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Tanana  River;  did  for  three  or  four  years.  That  the 
contract  and  agreement  that  he  had  with  Hager  re- 
garding the  "Elaine  G"  and  a  certain  power  barge 
or  scow  was: 

"I  was  to  bnild  the  boat,  get  a  release  from  the 
Army  for  him  to  operate  the  boat;  he  would 
operate  it  until  such  a  time  that  it  had  earned 
enough  money  to  pay  for  its  construction,  its 
operation  and  all  expenses.  That  was  two  boats 
was  to  be  operated  together,  so  as  to  save  equip- 
ment and  crew;  help  one  another  out  when  we 
got  in  trouble;  and  when  that  boat  had  earned 
enough — sufficient  money  to  pay  itself  off,  clear, 
I  was  all  clear,  then  I  would  give  him  a  title  to 
the  boat  and  he  could  go  into  business  for  him- 
self, or  go  into  partnership  with  me,  any  way  he 
could  see  fit  at  that  time."    (See  T.R.  p.  87.) 

He  testified  about  the  borrowing  of  the  money  from 
the  Bank  of  Fairbanks  to  build  the  "Elaine  G",  the 
two  power  barges  and  to  overhauling  his  boat  and 
testified  that  he  had  aj^proximately  $2,000.00  of  his 
own  money  when  they  started.  He  admitted  on  cross- 
examination  that  a  mortgage  was  made  to  the  bank 
in  July  of  1945  for  $37,000.00  and  that  everything 
was  cleared  uj)  at  that  time,  but  stated  that  he 
thought  he  borrowed  altogether  $40,000.00  to  build 
the  boat  and  barges  and  to  rebuild  the  "Bonnie  G". 
It  totalled  somewhere  ai'ound  $40,000.00.  He  bor- 
rowed some  from  individuals  and  admitted  receiving 
back  $77,800.00  plus  the  amount  he  received  from  the 
railroad  company  and  the  stand-by  time,  etc.,  and  he 
further  testified  that  he  agreed  with  Hager  that  the 
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cost  of  construction  of  the  boats  and  barges  should 
be  divided  one-third  to  each  of  the  boats.  The  barges 
were  longer  than  the  l)oats,  but  the  boats  had  three 
decks,  more  material,  practically  as  much  lumber 
and  cost  in  the  construction  of  the  boat  as  there  was 
in  each  of  the  ])arges  and  that  they  agreed  to  separate 
the  cost  of  construction  three  ways,  one-third  to  each 
boat  and  barge.  (See  T.R.  pp.  90,  91,  92.)  That  he 
borrowed  $37,000.00  from  the  bank ;  that  he  borrowed 
$3,000.00  at  one  time  and  $2,000.00  from  another 
party  and  several  hundred  from  different  parties,  a 
little  less  than  $6,000.00. 

Then  note  his  testimony  of  evasion  commencing  on 
page  93  and  continuing  over  to  page  100,  T.R. 

Then  the  defendant,  Gordon,  called  as  his  witness 
Charles  A.  Smelzer.  He  testified  that  he  was  a  car- 
penter, had  worked  for  ''Doc"  Grordon  for  several 
years,  lived  in  Fairbanks  approximately  eight  or  nine 
years;  he  knew  "Doc"  in  1944;  he  had  been  pilot  and 
engineer  on  his  boat,  was  on  his  boat  when  it  was 
frozen  in  up  the  river.  He  then  went  to  Seward  and 
came  to  Fairbanks  in  the  fall  of  1944.  They  started 
work  on  the  "Elaine  G"  and  the  two  large  barges. 
Mr.  Hager  paid  the  first  wages  the  first  month;  paid 
it  by  check.  Didn't  remember  the  date  thej^  started, 
but  worked  until  the  4th  of  July  then  went  off  down 
the  river.  Mr.  Gordon  had  charge  of  the  work.  Hager 
was  there.  He  gave  the  witness  orders  once  in  a  while, 
how  he  wanted  this  or  that  fixed;  that  they  ))oth  had 
the  final  say;  ])oth  Gordon  and  Hager.    The  witness 
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stayed  on  the  boat,  the  "Elaine  G";  he  worked  with 
Hager.  Hager  was  supposed  to  be  the  head  guy,  mas- 
ter of  the  boat.  On  cross-examination  he  testified  that 
he  didn't  know  where  the  money  came  from.  He 
didn't  know  how  it  Avas  raised.  He  said  they  were 
building  two  barges  and  a  big  boat.  Both  men  issued 
orders  to  them. 

He  understood  that  "Doc"  and  "Bud"  had  some 
kind  of  an  agreement  as  to  the  ownership  of  the  boats ; 
that  was  what  they  said  themselves.  He  had  heard 
"Doc"  talk  about  it.  He  heard  "Doc"  say  in  the  first 
place  Bud  and  him  had  an  agreement  about  building 
a  boat.   "Doc"  says: 

' '  I  will  build  you  a  boat  and  give  it  to  you  after 
it  is  paid  for  provided  you  call  up  with  me  and 
help  me." 

He  understood  the  "Elaine  G"  and  one  barge  was 
to  be  operated  by  "Bud"  and  the  witness.  When  it 
was  paid  for  and  clear,  it  was  to  be  "Bud's"  property 
jDroviding  that  everything  was  carried  out. 

He  testified  that  he  helped  build  the  "Bonnie  G". 
He  remembers  hauling  the  asphalt  up  the  river  on 
the  "Elaine  G"  and  barge  on  a  trip  from  Galena  up 
to  Nenana.  (You  will  note  this  represents  the  mani- 
fest that  "Doc"  Gordon  later  denied  after  he  had 
first  identified  it  as  l)eing  one  of  the  manifests  hauled 
by  the  "Elaine  G''  and  barge  operated  by  "Bud" 
Hager,  the  appellant  here.) 

Therefore,  the  Court  erred  in  giviiig  the  instruc- 
tions that  he  did  and  in  submitting   the  two  only 
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fonns  of  verdict  alcove  set  forth  and,  therefore,  pre- 
vented this  plaintiif  from  having  a  fair  trial  and  by 
so  doing  caused  an  unconscionable  verdict  to  be  ren- 
dered, which  was  directly  contrary  to  all  of  the  evi- 
dence of  both  the  plaintiff  and  the  defendant. 

SECOND  POINT  RELIED  UPON  FOR  REVERSAL. 

For  the  purpose  of  clarity  and  convenience  of  the 
Court  and  attorneys,  we  would  like  to  present  as  our 
second  point  for  reversal  the  overruling  by  the 
Court  of  the  plaintiff's  motion  foi'  an  instructed  ver- 
dict at  the  close  of  the  evidence. 

While  there  is  much  haggling  back  and  forth  in  the 
testimony,  there  is  no  dispute  about  what  the  agree- 
ment was  between  the  plaintiff  and  the  defendant. 
It  all  amounts  to  this,  that  Hager,  the  plaintiff  herein, 
was  about  to  go  into  a  deal  with  another  man  to  build 
a  boat  and  barge  to  put  into  government  service  for 
the  hauling  of  freight  on  the  lower  Tanana  and  Yukon 
Rivers  and  that  he  went  to  his  uncle,  Clyde  E.  Gordon, 
who  bears  the  nickname  of  "Doc"  for  the  loan  of  an 
employee  of  "Doc"  to-wit,  CharUe  Smelzer,  for  the 
purpose  of  building  a  boat  and  barge  and  that  Hager 
was  an  experienced  man  on  the  river  and  so  was 
"Doc"  and  "Doc"  liked  the  way  Hager  worked  and 
at  "Doc's"  instance  and  request  Hager  gave  up  his 
arrangements  with  the  other  man  and  went  into  the 
deal  with  his  Uncle  "Doc".  Everyone  agrees  that  the 
cost  of  construction  of  the  "Elaine  G"  and  the  two 
power  barges  was  to  be  charged  one-third  against 
Doc  and  two-thirds  against  Hager.    They  all  agree 
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that  Hager  was  iHiilding  himself  a  boat  known  as  the 
'' Elaine  Gr"  and  a  power  ])arge  and  that  Hager  was 
building  a  power  barge  for  ''Doc".  Up  to  this  point 
there  is  no  controversy.  The  evidence  also  is  identical 
that  the  money  was  to  be  l^orrowed  from  the  Bank  of 
Fairbanks,  all  but  $2,000.00  ''Doc"  had  and  "Doc" 
was  going  outside  to  Seattle,  Washington,  to  buy 
some  equipment  and  "Bud"  or  the  plaintiff,  Warren 
L.  Hager,  was  to  start  the  construction  immediately. 
The  e\idence  is  undisputed  that  the  bank  did  furnish 
the  money  up  to  $37,000.00.  "Doc"  claims  that  he  bor- 
rowed $2,000.00  and  $3,000.00  more  from  other  per- 
sons and  also  borrowed  a  few  $100.00  advancements 
and  that  he  had  $2,000.00.  All  of  this  money  could 
not  possibly  have  exceeded  $44,000.00,  basing  it  upon 
the  testimony  of  both  the  plaintiff  and  the  defendant. 

The  testimony  shows  conclusively  that  the  defend- 
ant, "Doc"  Gordon,  picked  out  of  his  records  the 
manifests  for  the  freight  hauled  and  the  money 
earned  by  the  "Elaine  G"  and  the  barge  of  the  plain- 
tiff*, Warren  I-..  Hager,  and  that  he  built  this  boat  and 
barge  and  operated  it  all  the  time,  signed  the  mani- 
fests as  the  master  of  the  boat  and  earned  $52,504.75 
for  hauling  foi*  the  government,  which  was  all  paid 
to  the  bank  and  also  earned  $308.23  from  the  railroad 
and  $50.00  for  towing  a  barge  and  $40.00,  one-half  of 
the  $80.00  stand-l)y  time,  making  admitted  earnings 
of  the  plaintiff  with  his  boat  and  barge  to  the  extent 
of  $52,802.75,  all  of  which  went  to  the  bank  to  "Doc" 
Gordon's  account  or  for  the  special  ])urpose  of  re- 
paying the  cost  of  building  and  operating  the  equip- 
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ment.  The  plaintiff  tried  to  prove  and  the  defendant 
objected  and  the  Conrt  sustained  the  objection  as  to 
the  exact  earnings  of  the  ''Bonnie  G"  and  barge.  This 
would  have  completely  clarified  the  issue  if  it  had  been 
permitted.  However,  this  is  assigned  as  error  and  will 
be  considered  elsewhere.  It  was  testified  to  by  the 
plaintiff  and  hy  the  bookkeeper,  Thomas  B.  Wright, 
that  he  audited  all  of  the  costs  of  construction,  opera- 
tion and  beaching  of  the  boats  from  the  exhibits 
furnished  by  "Doc"  Gordon  himself,  which  were  in 
the  custody  and  control  of  the  Court  Clerk  at  Fair- 
banks and  that  the  cost  of  construction,  operation, 
beaching,  insurance  and  everything  that  could  pos- 
sibly be  charged  to  the  plaintiff's  boat  was  overpaid 
by  its  earnings  to  the  extent  of  $1,697.29.  Then  at  the 
close  of  all  of  the  evidence,  Mr.  Hurley,  acting  on  be- 
half of  the  plaintiff,  moved  the  Court  to  instruct  the 
jury  to  return  a  verdict  in  favor  of  the  plaintiff  and 
against  the  defendant  as  prayed  for  in  the  complaint 
for  the  reason  there  was  no  evidence  on  behalf  of  the 
defendant  contradicting  the  evidence  of  the  plaintiff 
as  to  the  contract  and  as  to  the  money  earned  by  the 
"Elaine  G"  and  barge  and  no  evidence  contradicting 
the  cost  of  construction  and  the  cost  of  operation.  The 
evidence  clearly  showed  that  there  was  sixteen  hun- 
dred and  some  odd  dollars  earned  by  the  plaintiff, 
more  than  the  cost  of  construction  and  operation  of 
the  "Elaine  G"  and  barge  built  and  owned  by  the 
plaintiff.  The  Court  overruled  the  motion  and  an 
exception  was  allowed  to  plaintiff.  (See  T.R.  p.  106.) 
Undoubtedly,   the  Court  should  have  sustained  this 
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motion.  There  was  not  a  single  place  in  the  defend- 
ant's evidence  where  he  conti'adicted  the  agreement 
between  the  plaintilf  and  himself  and  the  only  contra- 
diction at  all  was  his  reversal  of  his  former  testimony 
as  to  one  certain  manifest  and  then  he  did  not  directly 
deny  recei\^ng  the  money  thereon,  but  admitted  re- 
ceiving $77,791.66  and  in  backing  up  on  his  former 
testimony  in  positively  identifying  the  manifests  show- 
ing the  freight  hauled  l)y  the  plaintiff,  he  would  not 
definitely  deny  the  correctness  of  the  particular  mani- 
fest, but  only  dodged  it  l)y  evasive  testimony  under 
pressure  by  his  attorney  and  the  manifest  that  he  was 
doubtful  of  was  stapled  in  a  bunch  of  other  manifests, 
all  of  which  he  had  previously  picked  out  of  his  files 
and  positively  identified  as  being  the  manifests  of 
the  freight  hauled  by  the  plaintiff  and  the  amounts 
shown  thereon  as  being  within  a  few  cents  of  the 
correct  amount  of  money  that  he  received  pajmient  of 
through  the  Bank  of  Fairlianks,  which  i^ayment  was 
made  by  the  United  States  Government  and  the  plain- 
tiff positively  identified  this  manifest  and  testified 
unequivocally  about  hauling  the  particular  load  and 
this  was  verified  by  Charlie  Smelzer,  who  was  a  de- 
fendant's witness.  It  is  our  contention  that  when  a 
plaintiff  has  proven  his  case  and  the  defendant  intro- 
duced no  evidence  to  disprove  any  part  thereof  and 
especially  in  this  instance  where  the  defense  corro- 
borated practically  all  of  the  plaintiff's  testimony, 
then  the  plaintiff  was  entitled  to  a  judgment  as  prayed 
for  in  his  complaint. 
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Could  it  be  said  by  any  fair-minded  Court  or  jury 
that  such  an  agreement  could  be  arrived  at  as  was  un- 
questionably the  case  here;  that  the  plaintiff  went 
ahead  and  carried  out  every  particle  of  his  agreement, 
earned  a  sufficient  sum  with  his  l)oat  and  barge  to  pay 
off  all  of  the  cost  of  construction,  operation  and 
beaching,  received  no  pay  whatsoever  for  his  services, 
worked  often  24  hours  per  day  and  tlien  when  every- 
thing was  over  and  the  boat  and  barges,  including 
the  repair  and  rebuilding  of  "Doc"  Gordon's  "Bonnie 
O"  had  been  fully  paid  for;  that  $77,791.66  had  been 
deposited  to  the  defendant's  account;  when  he  him- 
self testified  that  he  had  $2,000.00  and  borrowed  some- 
thing like  $40,000.00  (See  T.R.  p.  91)  showing  an  ex- 
penditure of  $42,000.00,  according  to  his  own  testi- 
mony and  then  the  evidence  shows  conclusively  that 
the  plaintiff's  earnings  from  his  boat  and  barge 
amount  to  $52,802.75  and  the  defendant  admits  getting 
every  cent  of  this  money  in  his  own  account  at  the 
bank  and  the  undisputed  evidence  of  the  plaintiff 
that  all  of  the  indel^tedness  was  completely  paid  off, 
then  could  it  be  said  that  any  Court  of  justice  would 
permit  the  defendant  to  just  arbitrarily  take  the  boat 
from  the  place  it  was  beached  and  keep  it  and  operate 
it  on  the  river  and  give  the  plaintiff  nothing?  Such  a 
conclusion  could  only  be  conceived  in  the  mind  of  an 
unjust  person.  No  person  whether  it  be  Court  or  jury 
could  possibly  justify  such  a  judgment  as  was  ren- 
dered here  and,  therefore,  it  l)ecame  the  duty  of  the 
trial  Court  to  sustain  the  plaintiff's  motion  to  instruct 
the  jury  to  return  a  verdict  for  the  plaintiff  as  prayed 
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for.  We  respectfully  appeal  to  the  conscience  of  this 
Court  to  reverse  this  judgment  and  render  the  judg- 
ment that  should  have  been  rendered  sustaining  this 
motion  for  an  instructed  verdict  and  do  justice  be- 
tween these  persons. 

We  will  now  attem])t  to  set  forth  as  near  as  we  can 
the  contention  of  the  witnesses  as  to  what  the  contract 
between  the  plaitniff,  Warren  L.  "Bud"  Hager,  and 
the  defendant,  Clyde  E.  ''Doc"  Gordon  really  was. 
Hager  testified  to  his  version  of  the  contract  which  is 
as  follows: 

Doc  thought  it  was  a  good  idea.  He  said  it  was 
fine,  to  get  this  boat  business,  but  he  said,  "Come  in 
with  me.  I  will  take  you  and  we  will  go  to  the  bank 
and  see  if  we  can  get  the  money,  and  I  will  go  out- 
side and  get  machinery  and  we  will  build  the  boat 
here.  You  can  build  it  while  I  am  out  getting  ma- 
chinery, and  then  you  will  be  in  with  me  down  there. ' ' 
He  liked  the  way  I  operated — the  way  I  worked.  He 
said:  "I  think  you  will  be  good  on  it.  You  will  have 
a  boat  and  a  barge,  and  I  will  have  a  boat  and  a 
barge,  and  after  this  money  is  all  paid — 'we  was  go- 
ing to  make  a  lot  of  money',  he  said,  'I  am  going  to  sit 
back  and  take  it  easy  and  you  can  take  both  boats. 
What  money  you  make  with  3^our  boat  and,  barge  will 
go  into  paying  it  off,  and  as  soon  as  it  is  paid  off,  it 
becomes  yours,  free  and  clear.'  "  (T.R.  p.  61.) 

Then,  the  defendant  called  a  witness  by  the  name  of 
Charlie  Smelzer,  who  was  an  employee  of  the  defend- 
ant, Clyde  E.  G-ordon,  and  he  gave  his  version  of  what 
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the  contract  was  between  the  j)laintiff  and  the  defend- 
ant, which  was  about  as  follows: 

He  understood  that  ^^Doc"  and  "Bud"  had  some 
kind  of  an  agreement  as  to  the  ownership  of  the  boats ; 
that  was  what  they  said  themselves.  He  had  heard 
''Doc"  talk  about  it.  He  heard  "Doc"  say  in  the 
first  place  "Bud"  and  him  had  an  agreement  about 
building  a  boat.  "Doc"  says:  "I  will  build  you  a  boat 
and  give  it  to  you  after  it  is  paid  for  providing  you 
call  up  with  me  and  help  me."  He  understood  the 
"Elaine  G"  and  one  barge  was  to  be  operated  by 
"Bud"  and  when  it  was  paid  for  and  was  clear  it  was 
to  be  "Bud's"  property  providing  that  everything 
was  carried  out.    (T.R.  p.  105.) 

Then  the  only  other  witness  who  attempted  to  tes- 
tify as  to  what  the  contract  was  was  "Doc"  Grordon, 
the  defendant,  and  he  testified: 

I  was  to  build  the  boat,  get  a  release  from  the  army 
for  him  to  operate  the  boat.  He  would  operate  it  until 
such  a  time  that  it  had  earned  enough  money  to  pay 
for  its  construction,  its  operation  and  all  expenses; 
both  boats  to  be  operated  together  so  as  to  save  equip- 
ment and  crew ;  help  one  another  out  when  we  got  in 
trouble  and  when  that  boat  had  earned  enough — suf- 
ficient money  to  pay  itself  off  clear,  I  was  all  clear, 
then  I  would  give  him  a  title  to  the  boat  and  he  could 
go  into  business  for  himself  or  go  into  partnership 
with  me,  any  way  he  could  see  fit  at  that  time. 

In  analyzing  the  testimony  of  the  plaintiff  and  the 
testimony  of  the  defendant  and  the  defendant's  wit- 
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ness,  Smelzer,  and  this  being  the  sole  and  only  testi- 
mony affecting  the  contract,  there  is  not  a  scintilla  of 
difference  in  the  facts.  Tliey  all  amonnt  to  the  same 
thina-  and  in  trnth  and  in  fact  no  one  has  denied  a 
single  thing  that  was  testified  to  by  the  plaintiff, 
Warren  L.  "Bud"  Hager.  He  testified  that  he  and 
another  man  had  i)lanned  to  build  a  boat  and  to  raise 
what  money  they  could  and  ]:)orrow  all  they  could 
and  build  as  big  a  boat  as  they  could  for  the  money 
they  could  raise;  that  he  told  his  Uncle  ''Doc"  about 
their  plans.  Now  this  nnist  be  true  because  it  remains 
midenied  even  though  the  defendant,  "Doc"  Gordon, 
testified  fully  and  so  did  his  witness,  Smelzer,  and 
no  one  contradicted  a  single  word  of  that.  Then  the 
plaintiff  testified  that  the  defendant,  Clyde  E.  "Doc" 
Grordon  suggested  that  he  come  in  with  the  defendant ; 
that  they  would  go  to  the  ])ank  and  borrow  the  money ; 
that  "Doc"  had  $2,000.00  and  they  would  borrow  the 
rest  of  the  money  at  the  bank.  "Doc"  would  go  out- 
side and  buy  machinery  and  Warren  L.  Hager  would 
go  ahead  and  build  the  boats.  He  further  testified 
that  they  agreed  to  this  and  went  to  the  bank  to- 
gether, borrowed  the  money  together,  Hager  signed 
the  notes,  "Doc"  went  outside  to  buy  machinery, 
Hager  leased  a  site  to  build  the  boats,  the  lumber 
had  been  ordered  by  "Doc",  the  plaintiff  bought  two 
quonset  huts  and  a  pick-up  automobile,  drew  $2,000.00 
out  of  the  bank  to  pay  for  them,  set  the  quonset  hut 
on  the  ground,  started  the  work,  sold  the  other  quonset 
hut  for  $800.00,  put  the  money  back  in  the  bank, 
worked    constantly    from   then   until   the    boats   and 
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barges  were  finished.  This  stands  undenied  by  anyone 
and  according  to  the  rules  of  evidence  being  reason- 
able, straight-forward,  clean  and  undenied  evidence,  it 
amounts  to  an  admission.  Especially  is  this  true  when 
practically  all  of  it  is  corroborated  by  the  defendant 
or  the  defendant's  witness,  Smelzer. 

Gordon  had  a  perfect  right  and  a  world  of  oppor- 
timity  to  introduce  evidence  showing  what  part  of 
the  $77,791.66  that  he  admitted  getting,  was  actually 
earned  by  him  with  his  boat  and  barge,  and  this 
honorable  Court  will  remember  that  the  plaintiif  tried 
to  prove  exactly  what  each  party  with  their  boat  and 
l^arge  earned  and  collected  and  the  defendant  objected 
to  making  that  i)roof  and  the  Court  refused  to  allow 
the  introduction  of  the  manifests  of  the  '' Bonnie  G" 
the  defendant's  boat,  even  though  they  had  been  sep- 
arated by  the  defendant  himself  and  stapled  together 
and  if  we  were  favored  with  the  manifests  of  the 
loads  hauled  by  the  "Bonnie  G"  and  the  amoimt  of 
money  received  from  each  of  its  manifests  and  had  the 
amount  admittedly  earned  b}^  the  "Elaine  G"  to  the 
extent  of  $52,802.75,  then  you  would  have  the  amount 
of  $77,791.66  and  the  greatest  figure  that  "Doc"  Gor- 
don ever  placed  on  the  cost  of  the  construction  of  the 
boats,  barges,  etc.,  is  shown  by  his  testimony  on  page 
91,  T.R.,  as  follows: 

He  thinks  he  borrowed  altogether  $40,000.00  to  Iniild 
the  boat  and  barges  and  to  rebuild  the  "Bonnie  G". 
It  totalled  somewhere  around  $40,000.00,  ho  had  bor- 
rowed from  all  over  and  from  individuals  in  all.  The 
undisputed  eA'idencc  also  shows  that  he  had  approxi- 
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mately  $2,000.00  of  his  own.  Now  putting  those  to- 
gether would  make  a  total  cost  according  to  "Doc" 
Gfordon's  testimony  of  $42,000.00.  However,  the  plain- 
tiff testified  much  more  favoral^ly  and  said  that  it  cost 
a  few  dollars  over  $50,000.00  to  build,  equip,  operate 
and  dry-dock  his  l)oat  and  barge  and  that  allowing 
the  defendant  all  of  those  figures,  he  overpaid  all  of 
the  cost  of  building,  equipping,  operating  and  dry- 
docking  of  his  boat  and.  barge  to  the  extent  of 
$1,697.29.  It  should  be  borne  in  mind  that  "Doc" 
Gordon  had  possession  oC  all  of  the  receipted  bills,  the 
cancelled  checks,  the  bank  accounts,  the  manifests  and 
a  complete  audit  of  these  things  could  have  been  done 
and  that  the  only  time  that  the  plaintiff  had  an  oppor- 
tunity to  audit  these  matters  was  during  the  period 
of  time  that  they  were  exhibits  in  the  equity  case  that 
was  dismissed  and  while  they  were  held  by  the  Court 
Clerk  in  his  office  in  Fairbanks  and  a  person  who 
made  the  audit  at  the  time  to-wit,  Thomas  B.  Wright, 
was  hired  to  make  the  audit  and  testified  to  the  cor.- 
rectness  of  the  audit  and  that  every  charge  and  credit 
were  properly  considered.  The  defendant  Gordon 
must  have  known  that  this  audit  was  correct  or  he 
would  have  introduced  these  exhibits  in  this  case  and 
would  have  had  a  perfect  audit  made  to  disprove  the 
facts  alleged  by  the  plaintiff. 

Now,  therefore,  there  being  no  controversy  of  any 
material  variance  as  to  the  contract,  then  the  defend- 
ant had  no  right  to  take  the  ])laintiff's  ])oat  and  run 
off  down  the  river  and  keep  it  and  it  was  the  duty  of 
the  Court  when  this  matter  was  called  to  his  attention 
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by  a  motion  of  the  plaintiff  at  the  close  of  all  of  the 
eA'idence  to  instruct  the  jury  to  return  a  verdict  for 
the  plaintiff.  Then,  and  in  that  event,  it  was  error 
for  the  Court  not  to  have  done  so. 

Cou^icil  for  defendant  may  argue  that  the  plaintiff 
was  not  entitled  to  recover  the  $10,000.00  damage  item 
set  forth  in  his  second  cause  of  action.  Again  it  must 
he  remembered  that  the  plaintiff  testified  he  was  dam- 
aged to  that  extent  and  the  defendant,  though  on  the 
stand,  and  with  ample  opportunity  to  deny  that,  did 
not  deny  it  in  a  single  word  and  the  evidence  of  the 
plaintiff  as  to  the  right  to  recover  the  $10,000.00  dam- 
age for  the  wrongful  taking  of  the  boat  was  clear, 
concise,  clean  and  convincing.  Standing  undenied 
after  oi:>portunity  having  been  presented  to  the  defense 
to  deny  the  same,  it  became  an  admitted  fact.  There- 
fore, it  is  our  contention  that  an  instructed  verdict 
should  have  been  rendered  and  in  support  of  this 
position,  we  cite  the  following  cases,  to-wit: 

In  the  case  of  Robinson  v.  Denver  City  Tramway 
Co.,  164  Fed.  174.  The  Eighth  Circuit  Court  of 
Appeals  in  passing  on  a  similar  question  found: 

"4  Trial — Question  for  Court  or  Jury — Direction 
of  Verdict.  When  the  evidence  is  undisputed,  or 
is  so  clearly  preponderant  that  the  court,  in  the 
exercise  of  a  sound  judicial  discretion,  could  give 
effect  to  but  one  verdict,  the  case  may,  and  should, 
be  withdrawn  from  the  jury,  and  their  verdict 
directed.  (Syllal)us  by  the  Court.)" 

This  rule  was  also  followed  by  the  same  Court  in 
Bell  V.  Carter,  164  Fed.  417,  as  follows : 
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^'1  Trial  (141*)— Question  For  Court  Or  Jury- 
Direction  Of  Verdict.  Whilst  it  is  true  that  a 
substantial  conflict  in  the  evidence  must  be  deter- 
mined by  the  jury  as  a  (luestion  of  fact,  it  is  also 
true  that  when  the  evidence  is  undisputed,  or  is 
so  clearly  preponderant  that  it  reasonably  admits 
of  but  one  conclusion,  the  proper  disposition  of 
the  case  upon  the  evidence  becomes  a  question  of 
law,  to  be  determined  ])y  the  court.  (Ed.  Note. — 
For  other  cases,  see  Trial,  Cent.  Dig.  336;  Dec. 
Dig.  141.*)" 

Judge  Sanborn  again  affirmed  this  statement  of  the 
law  in  the  case  of  Patillo  et  ah  v.  Allen-West  Commis- 
sion €o.,  131  Fed.  680.    The  4th  Syl.  reads : 

•'*4.  Trial — Court  May  Withdraw  Question  of 
Fact  From  Jury.  Where  the  evidence  upon  a 
question  of  fact  is  so  clearl}^  preponderant,  or  of 
such  a  conclusive  character,  that  the  court  would 
be  bound,  in  the  exercise  of  a  sound  judicial  dis- 
cretion, to  set  aside  a  finding  in  opposition  to  it, 
it  is  its  duty  to  withdraw  the  question  from  the 
jury  and  direct  their  finding.  (Syllabus  by  the 
Court.)" 

The  Supreme  Court  of  Iowa  in  passing  on  this 
question  followed  the  general  rule  laid  down  in  the 
above  cited  cases,  and  in  the  more  recent  case  of 
Gregg  v.  Middle  States  Utilities  Co.  of  Delaware,  239 
N.W.  66: 

"(9,  10)  To  hold  otherwise  would  l,)e  contrary  to 
the  rule  so  well  stated  by  Justice  Hamilton  in 
Baker  v.  General  American  Tjife  Tns.  Co.,  222 
Iowa  184,  188,  268  N.W.  556,  558:  'But  when 
the  evidence  all  points  in  one  direction,  is  not  in 
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material  conflict  on  tlie  issues  involved,  and  there 
are  no  circumstances  which  tend  to  impair  or 
impeach  the  same,  and  is  not  susceptible  of  in- 
herent weaknesses,  im])robahilities,  and  incons^ru- 
ities,  which  in  and  of  themselves  naturally  arise 
to  contradict  or  impeach  the  weight  and  credi- 
bility of  the  utterances  of  the  witnesses,  then  it 
can  most  certainly  be  said  as  a  matter  of  law  that 
the  record  j)resents  a  case  about  which  the  minds 
of  reasonable  men  cannot  differ-,  and  the  court  is, 
under  such  circumstances,  warranted  in  directing 
a  verdict,  and  there  is  no  sound  princiy)le  standing 
in  the  way  of  such  action  on  the  part  of  the 
court. '  And  by  Justice  DeGraff  in  Kern  v.  Kief er, 
204  Iowa  490,  492,  215  N.W.  607,  608:  'A  verdict 
should  be  directed:  (1)  Where  but  one  reasonable 
conclusion  can  be  drawn  from  the  proof  adduced. 
(2)  Where  the  questions  of  fact  are  clearly  es- 
tablished by  unconflicting  evidence.  (3)  Where 
there  is  no  substantial  evidence  to  overcome  a 
prima  facie  case.  (4)  Where  by  giving  the  oppo- 
site party  the  benefit  of  the  most  favorable  view 
of  the  evidence,  the  verdict  against  him  is  de- 
manded.' 

The  judgment  is  therefore  affirmed." 

It  seems  to  us  that  the  rule  set  forth  in  American 
Jurisprudence  in  Volume  53  on  page  291,  is  the  cor- 
rect and  recognized  rule,  and  from  this  we  quote,  as 
follows : 

u*  *  *  i^^^l  11^^,  more  generally  approved  rule  is 
that  it  is  not  only  permissible,  but  proper,  for  a 
trial  court  to  direct  a  verdict  upon  unim])eachefl 
oral  testirnotiy  given  in  behalf  of  f]w  party  hav- 
ing the  ))urden  of  proof  where  such  testimony  is 


38 

direct,  positive,  aiul  uneqiiivocal,  is  not  contra- 
dicted either  directly  or  indirectly,  and  is  not 
susceptible  of  inherent  weakness,  improbability, 
or  incredibility.-"  This  principle  underlies  the 
great  majority  of  the  cases  cited  in  the  preceding 
sections  which  recognize  it  to  be  not  only  within 
the  power,  but  the  duty,  of  the  court  to  direct 
verdicts  when  undisputed  facts  su])port  only  one 
conclusion,  or  Avhere  a  contrary  verdict  would 
have  no  support  in  the  evidence." 

''As  has  ])een  said,  credibility,  either  oue  way  or 
the  other,  should  make  no  diffei'ence  in  the  oper- 
ation of  the  fundamental  principle  which  neces- 
sarily underlies  the  direction  of  verdicts  in  all 
cases.  The  question  whether  reasonable  minds 
could  arrive  by  reasoning  processes  at  more  than 
one  opinion  or  conclusion  is  always  a  question  for 
the  trial  judge." 

"A  jury  has  no  greater  or  better  right  to  act 
arbitrarily  or  unreasonably  in  forming  a  judg- 
ment or  opinion  as  to  whether  or  not  a  witness 
speaks  the  truth  than  it  has  to  act  unreasonably 
in  arriving  at  any  other  opinion  or  conclusion." 

The  Seventh  Circuit  on  July  24,  1940,  in  the  case 
of  Foote  Bros.  Gear  &  Machine  Corporation  v.  Na- 
tional Labor  Relations  Board.  Independent  Union  of 
Gear  Workers  v.  National  Labor  Relations  Board  et 
al.,  Nos.  7088,  7252,  found  in  Volume  114  Fed.  Second 
at  page  611,  have  clearl}^  and  distinctly  analyzed  the 
same  question  jjresented  here,  and  from  the  opinion 
over  on  page  622  we  quote: 

"(14-17)  In  reaching  our  conclusion  we  wish  to 
make  it  clear  that  (a)  a  finding  by  an  examiner 
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will  be  accepted  when  substantial  (although  con- 
tradicted) evidence  supports  it.  (b)  This  rule 
(a)  does  not  relieve  us  of  a  duty  to  examine  the 
evidence  and  analyze  and  distinguish,  when  neces- 
sary between  the  factual  and  conclusion  state- 
ments of  a  witness,  (c)  A  statement  which  alone 
may  afford  substantial  support  for  a  fact  finding 
may  lose  its  weight  entirely  in  the  face  of  uncon- 
tradicted facts  inconsistent  with  it.  (d)  State- 
ments which  are  witness'  mental  deductions  from 
physical  facts  weaken  and  sometimes  lose  their 
entire  probative  force  in  the  face  of  undisputed 
facts  which  are  irreconcilaljle  with  the  deductions 
of  said  witness." 

It  is  so  apparent  that  where  the  testimony  of  the 
defendant,  Clyde  E.  (Doc)  Gordon,  varies  in  the 
slightest  from  that  of  the  plaintiff,  Warren  L.  (Bud) 
Hager,  that  he  is  merely  giving  his  conclusions,  and 
are  never  a  direct  denial  of  a  single  thing  that  was 
testified  to  by  the  plaintiff. 

The  Supreme  Court  of  South  Dakota  in  a  very  long 
and  well  reasoned  opinion  by  Justice  Campbell  com- 
pletely covers  this  question,  and  we  beg  the  indulgence 
of  this  Court  in  setting  out  at  length  from  this  in- 
telligent analysis  of  this  question  found  in  the  223 
N.W.  at  page  585,  in  the  case  of  Jerke  v.  DeJmovt 
State  Bank,  We  quote  from  the  opinion  commencing 
on  page  590,  as  follows : 

''(7)  If  reasonable  minds  could  arrive  at  but 
one  conclusion  fi-oni  the  evidence,  by  apj)l>ang 
their  intellectual  processes  thereto,  then  the  ques- 
tion as  to  whether  the  party  having  the  Inirden 
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of  proof  has  osta])lisLecl  the  issuable  facts  in  that 
particular  case  is  a  question  to  be  decided  by  the 
judge,  and  not  by  the  jury,  and  it  is  probably 
a  mere  matter  of  pharaseology  and  definition  of 
terms  in  such  a  case  whether  we  say,  as  a  matter 
of  language,  that  it  then  ))ecomes  a  question  of 
law  of  the  court,  or  whethe]*  we  say  that,  being 
a  question  of  fact  upon  which  reasonable  minds 
could  not  differ,  it  is  such  a  question  of  fact  as 
will  be  decided  by  the  judge,  and  not  by  the  jury, 
though  undoubtedly  the  latter  phrasing  is  more 
accurate.  The  only  objection  thereto  is  that  it 
seems  to  conflict  with  the  words  so  often  used  in 
the  books  since  Lord  Coke  first  quoted,  'Ad 
quaestionem  facti  non  respondent  judices,  ad 
quaestionem  juris  non  respondent  juratores,' 
namely,  that  'questions  of  fact  are  for  the  jury.' 
Like  most  glittering  generalities,  this  statement, 
to  borrow  the  expression  of  Professor  McBain, 
is  'weak  and  infirm  of  its  own  generality.'  " 

"Granting  that  it  may  liave  been  true  at  a  time 
when  the  function  of  jurors  was  to  report  the 
facts  to  the  court  of  their  own  knowledge,  it  has 
not  l)een  true  since  the  days,  now  more  than  200 
years,  when  it  came  to  be  the  function  of  the  jur}^ 
to  determine  the  facts  by  applying  the  reasoning 
processes  of  their  minds  to  the  evidence  brought 
into  court.  Jurors  do  not  determine  all  questions 
of  ultimate  fact,  even  in  jury  cases.  They  deter- 
mine the  existence  or  nonexistence  of  those  facts, 
and  those  only,  with  reference  to  the  existence 
of  which  the  judgment  of  reasonable  men  might 
differ  as  a  result  of  the  a]jplicati(m  of  their  in- 
tellectual faculties  to  the  evidence.  If  the  proof 
offered  by  the  party  having  the  burden  in  support 
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of  the  existence  of  ultimate  issuable  facts  is  so 
meager  that  a  reasonable  mind  could  not  there- 
from arrive  at  the  existence  of  such  ultimate  fact, 
there  is  nothing  for  the  jury  and  the  judge  not 
only  may,  but  should,  direct  a  verdict  against  the 
party  having  the  burden  of  proof.  This  is  the 
ordinary  case  of  directing  a  verdict  against  the 
l)arty  having  the  burden  of  ])roof,  because  of  the 
insufficiency  of  the  evidence,  and  with  this  no 
courts  seem  to  have  had  any  difficulty.  On  the 
other  hand,  it  is  just  as  true  that,  if  the  party 
having  the  luirden  of  ])roof  offers  such  evidence 
in  proof  of  the  existence  of  the  ultimate  issuable 
fact  that  a  reasonable  mind  functioning  thereon 
could  not  escape  the  inference,  or  conclusion,  or 
opinion,  or  judgment  that  such  fact  existed,  then 
here  too  is  left  no  question  for  the  jury,  and  the 
judge  should  direct  a  verdict  in  favor  of  the  party 
having  the  burden  of  proof.  Here,  also,  courts 
for  the  most  part  have  had  little  difficulty.  The 
general  procedure  is  laid  down,  and  the  language 
used  by  the  courts  indicated,  in  26  R.  0.  L.  1073." 

"A  few  courts,  very  considerably  in  the  minority, 
however,  seem  here  to  have  been  troubled  with  the 
matter  of  credibility  of  witnesses.  The  factor  of 
credibility  less  frequently  enters  into  the  direc- 
tion of  a  verdict  against  the  party  having  the 
burden  of  proof,  because  in  such  case  the  credi- 
bility is  usually  assumed,  or  at  least  not  brought 
into  question.  But  the  entry  of  the  factor  of 
credibility,  either  one  way  or  the  other,  can  make 
no  difference  in  the  operation  of  the  fundamental 
I)rincij)le  which  necessarily  underlies  the  direc- 
tion of  verdicts  in  all  cases.  The  question  of 
whether  reasonable  minds  could  arrive  by  reason- 
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ing  processes  at  more  than  one  opinion  or  con- 
clusion is  always  a  question  for  the  judge.  The 
entry  of  the  factor  of  credibility  means  simply 
the  existence  of  one  more  item  upon  which  the 
intellectual  faculties  are  to  operate.  Of  course, 
as  the  items  to  be  reasoned  upon  increases  in 
number,  the  likelihood  of  there  being  but  one 
possible  reasonable  result  mathematically  dimin- 
ished; but,  when  that  situation  does  exist,  it 
should  not  be  affected  by  the  fact  that  credibility 
is  also  involved." 

"A  jury  has  no  greater  or  better  right  to  act  arbi- 
trarily or  unreasonabh^  in  forming  a  judgment  or 
opinion  as  to  whether  or  not  a  witness  speaks  the 
truth  than  it  has  to  act  mireasonably  in  arriving 
at  any  other  opinion  or  conclusion.  Forming  an 
opinion  as  to  credibility  should  be  just  as  much 
a  process  of  rationalization  or  reasoning  from  the 
data  presented  in  the  light  of  human  experience 
as  the  formation  of  any  other  opinion  or  judgment 
in  a  court,  and  this  has  always  been  recognized  by 
the  great  majority  of  the  courts,  and  the  proposi- 
tion, subject  to  various  qualifications,  has  been 
laid  down  in  some  such  pharasing  as  that  'the 
positive  testimony  of  a  disinterested,  uncontra- 
dicted witness  cannot  be  arbitrarily  or  caprici- 
ously disregarded  by  the  jury'.  See  a  number  of 
the  older  cases  collected  in  a  note  in  81  Am.  Dec. 
at  page  268." 

'*  Pursuing  the  matter  somewhat  fui'ther,  we  come 
to  the  precise  question  involved  in  the  instant 
case,  where  the  party  having  the  ])urden  of  proof 
depends  for  establishing  the  existence  of  the  ulti- 
mate fact,  either  in  whole  or  in  part,  upon  the 
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oral  testimony  of  a  witness  who  is  interested  in 
the  transaction." 

''The  answer  to  this  question  does  not  state  any 
rule  of  law,  but  merely  announces  a  determination 
of  logic  or  reason.  The  only  rule  of  law  involved 
is  that  which  announces  that  the  judge  will  deter- 
mine the  matter  without  the  assistance  of  the 
jury,  when  reasonable  minds  applied  to  the  evi- 
dence could  properly  come  to  but  one  conclusion. 
The  legal  principle  is  simple,  and  the  real  ques- 
tion in  every  case  is  not  a  question  of  law  in  any 
proper  sense  of  the  word,  but  is  a  question  of 
logic,  or  reason,  or  judgment,  however  we  may 
choose  to  phrase  it,  and  it  is  in  each  case  a  ques- 
tion for  the  judge  (or  for  the  appellate  court,  as 
the  case  may  be)  and  must  remain  such  a  ques- 
tion, regardless  of  the  admitted  fact  that  there  is 
no  external  standard  or  yardstick  whereby  we 
may  determine  with  mathematical  precision  what 
result  reasonable  minds  must  arrive  at  in  the  field 
of  opinion  or  judgment,  by  the  application  of 
their  intellectual  faculties  to  certain  given  data. 
The  standard  of  reasonableness  is  subjective,  and 
it  is  the  standard  of  the  judge  that  must  be  used; 
probably  in  the  final  analysis  the  standard  of  the 
court  of  last  resort  in  any  given  jurisdiction ;  but 
the  nature  of  determination  remains  the  same. 
When  a  court  holds  in  an,y  given  case  or  upon 
any  given  facts,  that  the  direction  of  a  verdict  is 
proper,  it  is  not  in  any  strict  sense  announcing  a 
rule  or  doctrine  of  law,  but  is  merely  announcing 
its  judgment  or  oj)inion  as  a  matter  of  reason  and 
logic  that  in  that  case  and  upon  those  facts  rea- 
sonable minds  could  not  differ  as  to  the  result  to 
be  reached." 
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''Our  question  further  narrows  to  this  then: 
''Ought  a  judge  to  say,  as  a  matter  of  reason  and 
judgment,  that  the  mere  fact  that  a  witness  is 
interested  in  the  matter  in  controversy,  in  and  of 
itself,  without  regard  to  otlier  circumstances  of 
the  case,  makes  it  reasonable  to  disbelieve  or  to 
fail  to  believe  his  testimony,  in  the  light  of  gen- 
eral human  expeiience?  We  do  not  believe  that 
any  court  has  gone  so  far  as  to  lay  down  any  such 
doctrine,  or  enunciate  any  such  general  principle, 
whether  it  be  viewed  as  a  matter  of  law  or  as 
a  matter  of  logical  rationalization.  The  sound 
view  seems  to  us  to  be  this :  That  each  case  must 
depend  upon  its  own  facts,  and  that  the  mere 
fact  of  interest  in  the  controversy  does  not,  in 
and  of  itself,  and  apart  from  other  circumstances 
appearing  in  the  case,  render  it  a  reasonable 
thing  to  disbelieve  the  testimony  of  a  witness 
whom  otherwise  it  would  be  unreasonable  to  dis- 
believe, and  this,  we  think,  is  the  established 
practice  of  the  great  majority  of  courts." 

We  sincerely  contend  that  the  trial  court  erred  in 
not  sustaining  plaintiff's  motion  for  an  instructed 
verdict  based  on  the  uncontradicted  evidence  of  the 
plaintiff  corroborated  by  the  defense  testimony  in  all 
important  matters. 

THIRD  POINT  RELIED  UPON  FOR  REVERSAL. 

In  the  assignment  of  errors  printed  in  the  tran- 
script at  page  45  you  mil  find  the  following  testimony 
and  record  which  apjjellant  contends  was  reversible 
error  and  by  this  ruling  and  the  excluding  of  this 
evidence,  the  jury  was  confused  to  such  an  extent 
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that  it  contrilHited  in  the  manifest  error  in  the  judg- 
ment here.    From  page  45,  T.R.,  we  quote: 

''The  Court  erred  in  sustaining  Defendant's 
objections  as  follows: 

'Q.  Mr.  Cfordon,  will  you  look  in  there  and  get 
the  manifests — all  of  the  manifests  ? 

Mr.  Taylor.  Just  a  moment.  A  point  of  in- 
formation. Is  Mr.  Bell  referring  to  the  manifests 
of  the  "Elaine  G"? 

Mr.  Bell.  Both  the  manifests  of  the  "Elaine 
G"  and  the  "Bonnie  G". 

Mr.  Taylor.  We  object  to  the  manifests  of  the 
"Bonnie  G",  as  the  earnings  of  that  boat  are  not 
in  controversy  here,  your  Honor. 

The  Court.     Objection  sustained. 

Mr.  Bell.     Exception.'  " 

Without  restating  the  evidence  which  has  been 
stated  above,  we  especially  call  to  the  Court's  attention 
that  Mr.  Gordon  admitted  receiving  cash  through  the 
Bank  of  Fairbanks  to  the  extent  of  $77,791.66  and 
contends  that  he  paid  "Cap"  Lathrop  $1000.00  per- 
sonally from  the  earnings  and  claims  to  have  borrowed 
and  repaid  between  five  and  six  thousand  dollars ;  that 
he  declined  to  give  us  the  facts  with  relation  thereto. 
Just  how  much  money  the  defendant  actually  received 
in  excess  of  the  $77,791.66  that  he  admitted  receiving 
through  the  Bank  of  Fairbanks  we  do  not  know,  but 
we  do  know  by  all  of  the  admitted  facts  that  the 
government  paid  to  the  Bank  of  Fairl^anks  two  checks, 
one  in  the  sum  of  $44,297.91  and  another  in  the  sum 
of  $33,095.52.  These  the  defendant  Gordon  admitted 
getting,  one   September  11,  1945,  and  the  other  wc 
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do  not  have  the  date.  He  also  admitted  getting  $308.23 
earned  by  the  "Elaine  G"  in  towing  a  scow  and  ad- 
mitted that  he  was  paid  $50.00  and  $40.00  apiece  for 
the  ''Elaine  G"  and  the  ''Bonnie  G"  for  stand-by 
time  and  we  were  refnsed  the  privilege  of  introducing 
the  manifests  of  the  earnings  showing  the  amoimt  of 
freight  actually  hauled  by  the  "Bonnie  G".  While  it 
is  true  the  "Bonnie  G"  boat  and  the  new  barge  Iniilt 
by  Hager  while  "Doc"  was  outside  are  not  in  dispute 
and  the  title  thereto  is  admittedly  in  the  defendant 
and  plaintiff  claims  no  interest  therein,  if  the  Court 
had  permitted  the  introduction  of  the  manifests  that 
were  picked  out  by  the  defendant  himself  as  being 
the  manifests  of  the  freight  hauled  by  the  "Bonnie 
G",  then  it  would  have  been  very  easy  to  have  ascer- 
tained the  full  amount  of  money  that  the  defendant 
actually  received  and  it  would  have  clarified  the  issues 
so  that  the  jury  would  not  have  become  so  confused. 

Since  Clyde  E.  Gordon,  the  defendant,  testified  that 
they  were  working  together,  each  hauling  all  he  could 
and  the  earnings  of  each  boat  and  barge  were  applied 
to  the  cost  of  each  man's  equipment;  therefore,  by  the 
introduction  of  the  manifests  of  the  "Bonnie  G",  it 
would  have  cleared  and  unquestionably  have  shown  by 
indisputable  facts  that  the  cost  of  the  building  of  the 
"Elaine  G"  and  the  barge  and  the  building  of  the 
new  barge  for  the  defendant,  Mr.  Gordon,  and  the 
cost  of  rebuilding  the  "Bonnie  G''  was  all  paid  for 
with  plenty  left  over,  but  by  the  ruling  of  the  Court, 
it  left  the  matter  confused  and  could  have  been  the 
cause  for  the  returning  of  the  verdict  that  was  such 
a  travesty  on  justice  as  herein  referred  to. 
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FOURTH  POINT   RELIED   UPON  FOR   REVERSAL. 

We  wish  to  present  for  our  fourth  point  rehed  ui)on 
for  reversal  our  fifth  and  sixth  assignments  of  error, 
which  are  as  follows: 

V. 

''That  the  Court  erred  in  rendering  the  judg- 
ment that  it  did  render  on  March  2,  1948,  denying 
Plaintift*  any  recovery  and  taxing  all  of  the  costs 
of  said  case  against  the  Phiintiif." 

VI. 

''The  Court  erred  in  rendering  a  judgment  in 
favor  of  the  Defendant  and  against  the  Plaintiff 
for  $5,000.00  attorney's  fees  without  any  evi- 
dence whatsoever  liaving  been  introduced  or  even 
offered  to  base  such  judgment  on,  and  that  said 
judgment  is  unauthorized,  unjust,  excessive,  op- 
pressive and  beyond  the  powers  of  the  Court  to 
render,  and  there  is  no  just  reason  therefor,  and 
there  is  no  valid  statute  of  the  Territory  of 
Alaska  and  no  laws  of  the  United  States  of 
America  authorizing  such  judgment." 

It  must  be  remembered  that  while  this  case  was 
pending.  Section  4065  of  C.  L.  A.,  1933  was  amended 
by  the  Alaska  Territorial  Legislature.  The  Section 
4065,  1933  C.  L.  A.,  is  as  follows: 

"Sec.  4065.  What  dis])ursements  party  en- 
titled to  costs  may  be  allowed.  A  party  entitled 
to  costs  shall  also  be  allowed  for  all  necessary 
disbursements,  including  the  fees  of  officers  and 
witnesses,  the  necessary  expenses  of  taking  depo- 
sitions by  connnission  or  otherwise,  the  expense 
of  publication  of  the  summons  or  notices,  and  the 
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postage  where  the  same  ai'e  served  by  mail,  the 
compensation  of  referees,  and  the  necessary  ex- 
pense of  copying-  any  public  record,  book  or 
document  used  as  evidence  on  the  trial.  The  pre- 
vailing party  may  tax  as  costs  the  sum  of  twent}^ 
dollars  when  the  case  is  dismissed  before  it  is  set 
for  trial  after  appearance  by  the  opposite  party, 
and  the  sum  of  forty  dollars  when  not  disposed 
of  until  after  it  is  set  for  trial;  for  each  deposi- 
tion such  sum  as  may  be  allowed  by  the  court; 
the  per  diem  actuall}^  paid  the  court  reporter  but 
not  to  exceed  ten  dollars  per  day;  witness  fee  for 
each  day  a  witness  is  necessarily  absent  from  his 
usual  place  of  abode  by  reason  of  attendance  upon 
court,  with  traveling  expenses  at  fifteen  cents  per 
mile  actually  and  necessarily  travelled;  a  party 
to  the  action,  if  a  witness,  shall  be  entitled  to  the 
same  fee  and  travelling  expense  as  any  other  wit- 
ness; and  a  reasonable  attorney's  fee  to  be  fixed 
by  the  court.  (1345-CLA;  1-38-23)." 

In  1937  this  statute  was  amended  by  striking  the 
words,  ''and  a  reasonable  attorney's  fee  to  be  fixed 
by  the  court."  Then  in  1947  the  statute  was  amended 
again  by  adding  the  same  words,  which  makes  the  law 
read  as  it  did  before  either  amendment  was  made, 
and  as  set  forth  above. 

This  is  the  only  authority  by  which  the  trial  judge 
could  have  granted  an  attorney's  fee  to  the  defend- 
ant's attorney  in  the  sum  of  $5,000.00.  The  trial  of 
the  case  consumed  a  part  of  three  days  and  there  was 
not  a  scintilla  of  evidence  either  by  affidavit  or  oral 
testimony  as  to  the  extent  of  the  work  pei'foi'ined  by 
the  attorney  for  the  defendant  and  not  a  word  as  to 
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the  value  of  the  services  rendered  and  not  even  an 
oral  motion  made  in  open  Court  to  allow  the  defend- 
ant an  attorney's  fee.  This  matter  all  having  arisen 
in  the  mind  of  the  trial  judge  clearly  indicates  the 
bias  and  prejudiced  attitude  of  said  judge.  There 
was  not  a  scintilla  of  evidence  throughout  the  entire 
trial  to  even  suggest  bad  faith  on  the  part  of  the 
plaintiff  or  to  disprove  or  question  his  sincere  effort 
to  regain  the  custody  of  the  property  that  he  had  had 
in  his  possession  for  more  than  a  year,  which  had 
been  unjustly  taken  from  him  while  it  was  dry-docked 
on  the  Chena  River  below  the  town  of  Fairbanks. 
The  defendant  always  referred  to  the  property  as  the 
plaintiff's  boat  and  barge  and  the  ownership  and  right 
of  possession  was  never  seriously  disputed,  and  un- 
questionably there  is  not  a  scintilla  of  evidence  con- 
tradicting the  plaintiff's  right  of  possession.  He  had 
possession  of  it  from  the  time  it  was  built  until  it  was 
wrongfully  taken  by  the  defendant.  Therefore,  it 
could  not  conscientiously  l)e  said  that  the  plaintiff, 
even  if  the  Court  should  hold  he  was  not  entitled 
to  the  property,  had  ever  wrongfully  or  fraudulently 
brought  this  lawsuit,  which  would  justify  the  Court 
in  voluntarily  assessing  a  $5,000.00  attorney's  fee 
against  him.  This  only  goes  to  show  malice,  preju- 
dice and  ill  feeling  toward  this  young  service  man 
whose  record,  as  far  as  is  ascertainable,  is  spotless. 
We  believe  the  law  to  be  that  an  attorney's  fee  of 
this  kind  based  upon  the  statute  above  (]outed,  ren- 
dered without  any  evidence  to  support  the  same  is 
error  and  in  support  of  our  position  we  cite  the  fol- 
lowing cases,  to-wit: 
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The  above-mentioned  statute  being  taken  originally 
from  Oregon,  and  the  Supreme  Court  of  Oregon  hav- 
ing passed  on  practically  the  same  question  involved 
here,  we  will  first  cite  Oregon  cases. 

For  the  sake  of  brevity  in  this  brief  we  will  first 
cite  Columbia  River  Door  Co.  v.  Todd  et  al.,  175  Pac. 
860.  This  case  is  based  upon  old  cases  as  far  back 
as  1885,  such  as : 

Bowles  V.  Doble,  11  Or.  474,  5  Pac,  918; 
Bradtfeldt  v.  Cooke,  27  Or.  194,  40  Pac.  1,  50 

Am.  St.  Rep.  701 ; 
Cox  V.  Alexander,  30  Or.  438,  46  Pac.  794; 
First  National  Bank  v.  Mack,  35  Or.  122,  57 

Pac.  326 ; 
Lassas  v.  McCarty,  47  Or.  474,  84  Pac.  76; 
Wright  v.  Conservative  Investment  Co.,  49  Or. 

177,  89  Pac.  387 ; 
Waymire  v.  Shipley,  52  Or.  464,  97  Pac.  807 ; 
Mael  V.  Stutsman,  60  Or.  66,  117  Pac.  1093 ; 
Sattler  v.  Knapp,  60  Or.  466,  120  Pac.  2. 

From  the  Columbia  River  Door  Co.  v.  Todd  case 
above  cited  we  quote  the  first  syllabus,  which  is  as 
follows : 

*'That  counsel  agree  to  allow  the  court  to  de- 
termine attorney's  fees  in  a  lien  foreclosure  case 
does  not  obviate  the  necessity  of  introducing  evi- 
dence upon  which  the  court  may  base  a  finding 
as  to  an  issue  of  fact." 

The  Columbia  River  Door  Co.  case  above  cited  was 
followed  by  the  Supreme  Court  of  Oregon  in  the  case 
of  State  v.  Ganong  et  al,  184  Pac.  233.    The  Legis- 


51 

lature  of  Oregon  had  passed  an  act,  a  part  of  which 
reads  (quoting  from  page  237  above  case)  : 

"The  costs  and  disbursements  of  the  defendant, 
inchiding  a  reasonable  attorney's  fee  to  he  fixed 
by  the  court  at  the  trial,  shall  be  taxed  by  the 
clerk  and  recovered  from  the  corporation,  *  *  *." 

Another  act  in  Oregon,  Section  7448,  L.  0.  L.,  pro- 
vides (copying  from  page  239,  same  case) : 

"The  court  shall,  upon  entering  judgment  for 
the  jjlaintift',  allow  as  a  part  of  the  costs  all 
moneys  paid  for  the  filing  and  recording  of  the 
lien,  and  also  a  reasonable  amount  as  attorney's 
fees. ' ' 

This  case  being  an  appeal  princii:)ally  on  the  ques- 
tion of  allowing  an  attorney's  fee  the  last  paragraph 
of  the  opinion  clearly  sets  forth  the  views  of  the 
Supreme  Court  of  Oregon  at  the  time  this  case  was 
decided  and  construes  exactly  the  same  words  as  are 
used  in  the  Alaska  statute  as  amended,  which  is  now 
being  considered,  except  the  Oregon  statute  reads: 
"Including  a  reasonable  attorney's  fee  to  be  fixed  by 
the  court  at  the  trial." 

The  wording  of  the  other  Oregon  act,  7448  above 
mentioned  is:  "*  *  *  also  a  reasonable  amount  as 
attorney's  fees." 

The  Alaska  Statute  uses  these  words:  "and  a  rea- 
sonable attorney's  fee  to  be  fixed  by  the  court." 

You  will  note  the  content  of  each  of  the  statutes  is 
identical  and  means  exactly  the  same  thing.   The  last 
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paragraph  on  page  239  of  the  184  Pac,  is  very  defi- 
nite, and  is  as  follows: 

''(6)  It  is  true  that  in  Portland  Sash  &  Door 
Co.  V.  Parker,  61  Or.  203,  121  Pac.  1135,  and  in 
Wills  V.  Zanello,  59  Or.  291,  117  Pac.  291,  it  was 
stipulated  by  the  litigants  that  the  court  could 
fix  the  amount  of  an  attorney's  fee,  and,  based 
upon  such  stipulation,  the  court  did  fix  the  fees. 
But  in  neither  of  those  cases  were  any  of  the 
questions  now  under  consideration  raised  or  dis- 
cussed or  decided,  and  hence  neither  of  those  de- 
cisions should  be  regarded  as  a  precedent.  All  the 
arguments  that  have  been  here  advanced  in  sup- 
port of  the  position  taken  by  the  defendants,  in- 
cluding the  argument  growing  out  of  the  differ- 
ence between  fees  allowed  by  statute  and  those 
stipulated  for  by  contract  as  well  as  the  argument 
based  upon  the  records  made  in  Portland  Sash 
&  Door  Co.  V.  Parker,  61  Or.  203,  121  Pac.  1135, 
and  Wills  v.  Zanello,  59  Or.  291,  117  Pac.  291, 
and  also  the  argument  predicated  upon  the  hold- 
ings made  in  some  of  the  other  states,  were  pre- 
sented and  convsidei'ed  in  Columbia  River  Door 
Co.  V.  Todd,  90  Or.  147,  175  Pac.  443,  860;  and 
in  that  case  this  court  squarely  decided  that  the 
attorney's  fee  allowed  by  the  statute  was  an  issu- 
able fact  to  be  pleaded  and  proved  by  evidence. 
The  act  of  1913  was  not  intended  to  dispense  with 
pleading  and  evidence.  Not  even  'costs  and  dis- 
bursements' can  ])e  allowed  a  successful  litigant 
in  any  suit  or  action  unless  he  pleads  his  'costs 
and  disbursements'  by  filing  a  verified  cost  bill, 
and  if  the  defeated  litigant  desires  to  contest  the 
cost  bill  he  must  do  so  by  filing  verified  objections, 
and   these    two    verified    papers    constitute    the 
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pleadings.  The  statute  of  1913  does  not  con- 
template that  the  person  presiding  'at  the  trial' 
shall  be  a  compulsory  witness  and  at  the  same 
time  and  in  the  same  proceeding  be  the  judge  of 
his  own  testimony.  There  was  no  evidence  upon 
the  subject  of  attorney's  fees,  and  there  was  no 
stipulation  fixing  the  amount  of  an  attorney's  fee; 
and  therefore  to  allow  an  attorney's  fee  is  to 
repudiate  an  express  ruling  made  less  than  one 
year  ago,  and  after  the  most  careful  and  de- 
liberate consideration,  in  Columbia  River  Door 
Co.  V.  Todd,  90  Or.  147,  175  Pac.  443,  860,  as  well 
as  to  overrule  every  precedent  dealing  with  the 
subject.  Mclnnis  v.  Buchanan,  53  Or.  533,  542, 
99  Pac.  929;  Sattler  v.  Knapp,  60  Or.  466,  120 
Pac.  2.  The  judgment  appealed  from  should  be 
modified  by  striking  out  the  item  of  $300  for 
attorney's  fee." 

The  last  case  that  we  are  able  to  find  that  the  Su- 
preme Court  of  Oregon  has  decided,  on  this  question, 
is  Edwards  v.  Wirtz,  118  Pac.  (2d)  114,  and  on  the 
petition  for  rehearing  based  on  the  matter  of  allowing 
an  attorney's  fee  where  no  evidence  was  offered  Chief 
Justice  Kelley  wrote  the  opinion  found  on  page  120, 
which  is  as  follows: 

*'  (12)  Upon  consideration  of  appellant's  petition 
for  rehearing,  we  find  no  support  in  the  testimony 
for  respondents'  allegation  that  $300  is  a  reason- 
able attorney's  fee  to  be  allowed  herein.  This 
allegation  is  denied  in  appellant's  reply.  'Upon 
this  issue  no  evidence  was  offered  by  either  party, 
and  this  being  so,  the  statutory  fee  only  will  be 
allowed.'   Lassas  v.  McCarty,  47  Or.  474,  484,  84 
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P.  76,  80.  See  cases  there  cited.  Also  Columbia 
River  Door  Co.  y.  Todd  (on  petition  for  rehear- 
ing), 90  Or.  147,  154,  175  P.  443,  860,  and  cases 
there  cited." 

"In  the  case  at  bar,  we  find  no  stipulation  au- 
thorizing the  trial  court  to  fix  the  fee ;  and  hence 
such  cases  as  Olson  v.  Boling,  120  Or.  554,  252  P. 
961,  and  Randolph  v.  Christensen  et  al.,  124  Or. 
661,  671,  672,  265  P.  797,  are  not  in  point." 

*'The  former  opinion  is  therefore  modified  to  the 
effect  that  the  allowance  of  $200  as  a  reasonable 
attorney's  fee  in  favor  of  defendants  should  be 
and  is  deleted  from  the  final  decree  herein." 

In  the  case  of  Burleigh  Bldg.  Co.  et  al.  v.  Merchant 
Brick  d.  Building  Co.,  59  Pac.  83,  the  Court  of  ap- 
peals of  Colorado  on  November  13,  1899,  passed  on 
this  question,  the  4th  syllabus  reads  as  follows: 

"4.  On  foreclosure  of  a  mechanic's  lien  it  is 
error  to  render  judgment  for  attorney's  fees  with- 
out e\idence  of  the  services  performed  and  their 
value." 

In  the  case  of  Holmes  v.  S.  H.  Kress  d  Co.  et  ah, 
223  Pac.  615,  the  Supreme  Court  of  Oklahoma  in 
passing  on  this  question,  said  in  the  first  and  only 
syllabus  as  follows: 

''Section  7482,  Comp.  St.  1921  (section  3877,  Rev. 
Laws  1910),  authorizing  the  recovery  of  a  reason- 
able attorney's  fee  by  the  prevailing  party,  in 
action  brought  to  establish  a  statutory  lien,  and 
that  same  may  be  fixed  by  the  court  and  taxed  as 
cost,  in  the  action  does  not  authorize  the  court  to 
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render  judgment  for  the  amount  prayed  for  by 
the  prevailing  party  as  an  attorney's  fee  with- 
out a  hearing  on  the  question  and  the  taking  of 
evidence,  to  determine  what  is  a  reasonable  fee 
in  the  given  case. 

The  above  case  followed  the  case  of  Holland  Baking 
Co.  V.  Decks,  170  Pac.  253.  The  5th  syllabus  reads: 
• '  5.  Costs — Attorney 's  Fees — E\T.dence — Statute. 
Where  an  action  is  brought  upon  a  promissory 
note  for  the  foreclosure  of  a  lien  upon  collateral 
given  to  secure  the  payment  of  said  note,  an 
attorney's  fee,  under  section  3877,  Revised  Laws 
1910,  may  be  awarded  the  successful  party  in  the 
action  and  taxed  as  costs,  but  the  trial  court  is 
without  authority  to  award  such  attorney's  fee 
without  evidence  as  to  the  value  of  such  attor- 
ney's fee." 

The  above  Oklahoma  cases  have  been  cited  with 
approval  in  the  following  Oklahoma  decisions : 

L.  S.  Cogswell  Lumber  Co.  v.  Foltz  et  ux.,  275 

Pac.  333; 
Bilhy  et  al.  v.  Gibson  et  al.,  271  Pac.  1026 ; 
Board  of  Education  of  Oklahoma  City  v.  Thur- 

man,  247  Pac.  996; 
United  States  Fidelity  <£■  Guaranty  Co.  v.  Town 

of  Comanche  et  al.,  246  Pac.  238. 
Getman  v.  Hayhow,  229  Pac.  559; 
Oklahoma  Pipe  Line  Co.  v.  Hoefer,  229  Pac. 

440; 
Holiday  Oil  Co.  et  al.  v.  Smith  et  al,  228  Pac. 

775. 
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The  Supreme  Court  of  Kansas  on  July  9,  1891,  in 
the  case  of  State  ex  reh  Curtis  County  Attorney  v. 
Durein  et  ah,  27  Pac.  at  148,  established  the  rule  in 
Kansas,  which  is  as  follows: 

'*4.  Upon  the  rendition  of  a  judgment  in  such 
contempt  proceeding  the  court  rendering  the 
same  may  allow  a  reasona])le  attorney's  fee  in 
favor  of  the  plaintiff  and  against  the  defendant 
therein,  to  ])e  taxed  and  collected  with  other 
costs  in  the  case;  but  no  such  allowance  can  be 
made  in  the  absence  of  any  proof  as  to  what  con- 
stitutes a  reasonable  fee." 

Indiana  follows  this  same  rule,  see  Kindel  v. 
French,  131  N.  E.  277. 

The  Supreme  Court  of  Indiana  in  the  following 
cases  upheld  the  rule  laid  down  in  the  above  cited 
case. 

Legros  v.  Culberson,  134  N.  E.  907; 
Winslow  Gas  Co.  et  al.  v.  Plost,  122  N.  E.  594; 
E.  Uoryi  Realty  cC*  Investment  Co.  v.  State  ex 

rel.  Lindsey,  180  N.  E.  871; 
Jackson  et  al.  v.  J.  A.  Franklin  <&  Son  et  al., 

23  N.  E.  (2d)  23; 
Waverly  Co.  et  al.  v.  Moran  Electric  Service, 
Inc.,  26  N.  E.  (2d)  55. 

Sixth  syllabus  reads  as  follows: 

"6.  Mechanic's  Lien.  In  the  foreclosure  of  a 
mechanic's  lien,  it  is  error  to  include  an  allow- 
ance for  attorney's  fees  where  there  is  no  evi- 
dence offered  as  to  the  value  thereof." 
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The  Supreme  Court  of  Florida  in  1903  in  the  case 
of  Gunhy  et  at.  v.  Drew,  34  Southern  305,  passed  on 
this  question,  and  the  first  syllabus  reads  as  follows: 

"1.     It  is  error  to  allow  an  attorney's  fee  to  the 

prevailing:  plaintiff  under  the  lien  law  (Rev.  St. 

1892,  §1747)  without  proof  of  the  reasonableness 

of  the  amount  thereof." 

There  hein^  no  evidence  whatsoever  upon  which 
to  pass  upon  as  to  the  value  of  the  services  rendered 
or  the  amount  of  work  done,  and  there  being  nothing 
alleged  in  the  pleading  as  to  the  extent  of  the  services 
rendered  or  the  value  there,  and  only  having  been 
mentioned  in  the  prayer,  and  the  prayer  being  no  paii; 
of  the  allegations,  then  there  was  no  proper  pleading 
for  attorney's  fee.    (See  T.R.  pp.  6  and  7.) 

We  humbly  contend  that  the  rendering  of  the 
$5,000.00  judgment  for  attorney's  fee  was  unauthor- 
ized under  the  circimistances,  and  was  error  and 
should  be  reversed. 

FIFTH  POINT  RELIED  UPON  FOR  REVERSAL. 

Appellant  wishes  to  make  his  XI  Assignment  of 
Error  his  Fifth  Point  relied  upon  for  reversal,  and 
especially  that  part  thereof  with  reference  to  the  in- 
competent evidence  permitted  to  go  before  the  jury 
effecting  the  income  tax  and  depreciation  to  be  taken 
off'  the  earnings  of  the  boat  and  barge. 

What  difference  did  it  make,  between  the  plaintiff 
and  defendant,  as  to  whether  either  had  paid  their 
income  tax?   It  is  conceded  for  the  purpose  of  argu- 
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ment  here  that  neither  had  done  so  and  the  deprecia- 
tion of  the  vahie  of  the  hoixt  and  barge  could  not  pos- 
sibly enter  into  the  question  of  who  had  the  right  of 
possession. 

If  the  plaintiff  had  the  right,  he  would  have  the 
right  of  possession  in  its  then  condition;  if  it  had 
depreciated  at  all  that  would  be  his  loss,  and  the  ques- 
tion of  depreciation  would  be  a  matter  ])etween  him 
and  the  government  as  it  effected  his  income  tax,  and 
the  same  rule  would  apply  to  that  boat  and  barge  of 
the  defendant. 

This  is  a  claim  and  delivery  action  between  Hager 
and  Gordon,  and  the  United  States  Government  will 
not  be  affected  in  the  least  by  the  outcome.  At  the 
end  of  this  litigation,  someone  will  be  required  to  pay 
income  tax  to  the  extent  of  the  earnings  of  each  boat 
and  barge. 

The  Court  erred  in  permitting  any  testimony  con- 
cerning the  income  tax  or  the  depreciation,  it  only 
acted  to  confuse  the  jury.  Then  the  one  and  only 
question  on  the  first  cause  of  action  was  the  right 
of  possession  of  the  "Elaine  G"  and  the  barge  used 
in  connection  therewith,  and  it  was  admitted  that  the 
plaintiff  had  had  possession  of  it  from  the  beginning, 
and  had  lived  on  it  until  he  had  to  move  off  on  the 
account  of  fire  insurance,  and  then  it  is  admitted  that 
the  defendant  took  this  boat  and  barge  without  the 
consent  of  ])laintiff,  from  the  bank  of  the  Chena 
River,  where  he  had  it  dry-docked. 
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It  seems  reasonable  to  us,  that  each  x^arty  was  en- 
titled to  possession  of  his  own  l)oat  and  barge,  and 
each  would  be  liable  to  the  government  for  his  own 
income  tax,  and  this  evidence  going  before  the  jury 
only  helped  to  confuse  them,  and  the  Court  com- 
mitted error  in  allowing  this  incompetent  evidence  to 
go  before  the  jury. 


CONCLUSION. 

In  conclusion,  we  humbly  contend,  that  where  in  the 
course  of  human  events  a  terrible  injustice  has  been 
done  some  one  is  responsible,  and  the  Apijellate  Courts 
have  so  many  times  in  the  past  corrected  such  rank 
injustice. 

In  this  case  it  is  so  clear  to  us,  that  the  appellant, 
the  plaintiff  below,  Warren  L.  (Bud)  Hager,  having 
had  the  experience  in  river  boat  freighting  in  Alaska, 
and  knowing  of  the  great  volume  of  this,  that  the 
Army  needed,  had  the  idea  of  building  a  boat  and 
barge.  Plaintiff  and  another  man  were  going  to  pool 
their  resources  and  borrow  all  they  could  and  build 
as  large  equipment  as  the  money  would  allow. 

The  plaintiff  went  to  the  defendant,  Gordon 
(Uncle  Doc),  to  request  that  Charlie  Smelzer,  who 
was  employed  hy  Gordon,  be  permitted  to  work  for 
them,  if  he  could  s])are  him.  He  disclosed  his  plans  to 
Gordon;  Gordon  liked  the  idea;  wanted  the  plaintiff, 
Hager,  to  go  in  with  him;  didn't  want  the  other  man 
in  on  the  deal.   Gordon  took  the  j)laintiff*  to  the  bank; 
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they  made  aiTangements  for  liorrowing  the  money. 
Gordon  said,  "I  will  go  outside  and  arrange  for  the 
purchase  of  the  machinery,  you  build  yourself  a  boat 
and  barge  and  build  me  a  barge  just  like  the  one  you 
are  building  for  yourself."  Warren  L.  (Bud)  Hager 
agreed.  Gordon  went  outside  and  spent  the  winter. 
Hager  leased  a  site :  purchased  a  quonset  hut ;  cleared 
off  the  place;  set  up  a  work  shop  there;  carried  on 
the  building  of  his  boat,  the  "Elaine  G"  and  the  barge 
for  himself  and  one  for  Gordon.  Mr.  Gordon  returned 
to  Alaska.  AVhen  they  were  finished  except  the  pilot 
house  on  top  of  the  "Elaine  G",  they  were  launched 
and  moved  below  the  l^ridge. 

Please  bear  in  mind  that  each  testified  that  the  cost 
of  material  and  labor  used  above  the  bridge  should 
be  charged  one-third  to  the  defendant,  Gordon,  and 
two-thirds  to  the  plaintiff,  Hager,  and  that  for  the 
work  on  the  plaintiff  Plager's  boat  done  below  the 
bridge,  and  the  cost  of  operation,  including  fuel,  food, 
employees,  etc.,  should  be  charged  to  him;  the  same 
thing  as  to  Gordon's  boat,  the  "Bonnie  G".  Gordon 
rebuilt  the  "Bonnie  G,"  where  it  was  docked  below 
the  bridge;  then  with  fine  equipment  both  left  on 
July  the  4th,  to  each  haul  all  the  freight  they  could; 
each  make  all  the  money  they  could.  Every  thing  that 
each  man  earned  with  his  equipment  would  go  to  pay 
off  the  cost  thereof.  This  went  to  the  bank  that  fur- 
nished the  money  to  build  and  I'emodel  each  man's 
equipment. 

All  indebtedness  to  the  bank  was  then  paid  off. 
The  defendant,  Gordon,  testified  that  he  had  $2,000.00 
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at  the  beginning;  that  they  borrowed  at  the  Bank  of 
Fairbanks  $37,000.00,  and  that  he  borrowed  something 
like  $6,000.00  more  from  mysterious  persons  that  he 
refused  to  explain  or  disclose  the  source  thereof,  but 
said  he  borrowed  altogether  about  $40,000.00  (See 
T.R.  p.  91.)  The  Bank  of  Fairbanks  received,  for 
hauling  done  hy  both  men  with  their  equipment,  two 
checks  from  the  United  States  Goverment,  which 
amounted  to  $77,393.43;  which  was  applied  to  Oor- 
don's  benefit,  out  of  which  the  bank  was  paid 
$37,000.00.  Gordon  must  have  at  least  a  part  of  the 
balance  of  $40,393.43,  the  difference,  plus  the  amount 
he  admitted  getting  for  the  plaintiff's  towing  a  scow 
for  the  Alaska  railroad  and  other  items.  (See  T.R,. 
p.  58.)  Gordon,  also,  had  a  new  large  power-driven 
barge,  that  must  have  cost  one-half  as  much  as  the 
cost  of  the  plaintiff* 's  equipment,  and  in  addition  to 
this  he  had  the  '^ Bonnie  G"  all  rebuilt;  a  new  engine 
therein  and  new  machinery  installed. 

Then  the  next  spring  Gordon  took  all  of  his  equip- 
ment, as  well  as  the  boat  and  Imrge  belonging  to  the 
plaintiff',  and  went  off*  down  the  river  for  another 
season's  hauling;  which  was  all  over  before  this  case 
was  tried. 

Warren  L.  (Bud)  Hager  testified  that  the  use  of 
his  l)oat,  the  "Elaine  G"  and  barge,  and  the  damage 
done  thereto  during  this  period,  would  be  at  least 
$10,000.00,  and  this  stands  undenied,  although,  the 
defendant  was  on  the  witness  stand  and  had  ample 
opportunity  to  deny  it. 
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Then  the  trial  judge  heaped  another  injustice  on 
the  plaintiff,  while  he  stood  pennyless  as  far  as  the 
whole  enterprise  was  concerned,  by  rendering  a  judg- 
ment against  him  for  all  of  the  costs  and  an  attor- 
ney's fee  of  $5,000.00. 

We  plead  with  this  Honorable  Court  to  do  justice 
between  these  parties  by  rendering  the  judgment  that 
should  have  been  rendered  in  the  case  below,  by  sus- 
taining the  plaintiif 's  motion  for  an  instructed  ver- 
dict, and  by  setting  aside  all  judgments  for  attorney's 
fee  and  costs. 

Dated,  Fairbanks,  Alaska, 
September  10,  1948. 

Respectfully  submitted, 
Bailey  E.  Bell, 
Jltlien  a.  Hurley, 
Attorneys  for  Appellant. 
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Plaintiff  relies  upon  alleged  erroneous  instructions 
of  law  and  calls  the  Court's  attention  to  Instruction 
I-A-(4)  (Tr.  p.  11)  as  placing  too  great  a  burden  of 
proof  on  the  i:>laintiff.  The  instruction  in  question 
correctly  states  the  question  of  fact  raised  by  the 
testimony  of  the  plaintiff.  The  Court  was  only  out- 
lining what  the  plaintiff  had  raised  by  his  pleading 
and  proof.  It  was  certainly  inciunbent  for  the  plain- 
tiff to  prove  ownership  of  the  vessel  and  barge  to 
prevail  in  an  action  in  claim  and  delivery.  Paragraph 
I  of  plaintiff's  first  cause  of  action  alleges:  ''That 
the  plaintiff  is  now  and  at  all  times  herein  mentioned 
has  been  the  owner  and  entitled  to  the  possession  of 
the  hereinafter  described  ])roperty,  *  *  *:  One  certain 
power  boat  with  stern  wheel  named  the  'Elaine  G' 


and  one  certain  power  driven  barge  *  *  *  'Elaine  G' 
*  *  *."  Paragraph  II  of  plaintiff's  first  cause  of 
action  alleges  that  on  the  20th  day  of  April,  1946, 
plaintiff  was  in  possession,  and  we  presume  as  owner 
as  he  has  alleged  to  l)e  such  owner  in  the  preceding 
paragraph. 

It  is  difficult  to  follow  f)laintiff's  reasoning  that 
the  burden  of  proving  by  a  preponderance  of  the 
evidence  the  material  allegations  of  his  complaint 
works  a  hardship  on  plaintiff.  That  is  a  rudimentary 
rule  of  law  followed  by  all  our  Courts.  Nothing  in 
the  present  action  would  give  the  District  Court  or 
this  Circuit  Court  cause  or  reason  to  relax  the  rule 
in  favor  of  the  plaintiff. 

Instruction  III  (Tr.  p.  13)  correctly  states  the  law 
regarding  the  recovery  of  property  under  our  claim 
and  delivery  statute.  Section  3494  Compiled  Laws  of 
Alaska,  pro\ddes  that  the  plaintiff  or  some  one  in 
his  behalf  shall  make  an  affidavit  showing  'Hhat  the 
plaintiff  is  the  owner  of  the  property  *  *  *.^' 

Plaintiff's  reasoning  in  regard  to  the  Court's  con- 
fining plaintiff's  proof  of  ownership  to  April  20, 
1946,  is  somewhat  difficult  to  follow,  as  plaintiff  sets 
that  date  out  in  his  complaint  as  the  date  upon  which 
he  alleges  the  defendant  took  said  boat  from  Ms  pos- 
session. On  that  date  he  had  to  establish  ownership 
or  right  of  ownership  to  prevail  in  this  action.  The 
instructions  regarding  the  verdict  were  correct.  To 
prevail  upon  his  second  cause  of  action,  the  plaintiff 
necessarily  had  to  prevail  in  his  first  cause  of  action. 
But  the  jury  could  not  split  the  verdict. 


Plaintiff  complains  that  the  figure  $55,000.00  used 
hy  the  trial  Court  as  the  value  of  the  boat  was  errone- 
ous, but  plaintiff's  proof  indicated  that  as  the  value 
of  the  l)oat  and  l)arge,  but  in  no  way  directed  that  a 
verdict  of  that  amount  would  have  to  ))e  returned  by 
the  jury.  The  l^oat  was  available  and  would  have 
been  returned  to  plaintiff  in  the  event  the  jury  had 
returned  a  verdict  in  his  favor.  Nowhere  did  the 
plaintiff*  ask  for  or  hoped  to  receive  $55,000.00.  The 
instruction  of  the  Court  was  not  based  upon  the  plead- 
ing, but  upon  the  proof  offered  by  plaintiff.  Plaintiff 
has  not  indicated  in  his  brief  that  he  offered  further 
and  other  forms  of  verdicts  for  the  jury's  considera- 
tion, and  cannot  therefore  now  complain. 

There  is  slight  discrepancy  in  the  testimony  of 
plaintiff  and  defendant  regarding  the  contract  l^e- 
tween  them.  It  is  admitted  that  plaintiff  was  to  assist 
in  building  the  boat  and  barge  T\ith  defendant  fur- 
nishing the  money  which  he  raised  hy  mortgaging 
his  boat  "Bonnie  G"  and  barge,  and  also  the  boat 
and  barge  to  be  constructed.  Plaintiff  admitted  that 
the  money  used  to  buy  the  quonset  huts,  Ford  pick-up 
and  other  expenses  was  from  the  funds  provided  by 
defendant.  It  is  admitted  that  the  expenses  were  to 
be  prorated,  two-thirds  to  the  "Elaine  G''  and  the 
barge  used  in  connection  there^^dth,  and  one-third  to 
the  barge  to  l)e  constructed  for  use  with  the  "Bonnie 
G'',  defendant's  boat.  This  computation  was  carried 
out  by  Thomas  Wright  and  Kohler  and  Boulet,  ac- 
countants em])loyed  by  the  respective  ])arties,  with  an 
exception,  Mr.  Wright,  accountant  for  plaintiff",  failed 
to  compute  income  tax  on  the  earnings  of  the  "Elaine 


G"  and  barge,  which  income  tax  was  charged  against 
the  Gordon  Transportation  Company,  contractor  for 
the  U.  S.  Army.  Income  tax  is  a  properly  allowable 
item  to  be  charged  against  the  operation  of  the  boat 
and  barge.  It  would  not  be  .just  to  say  that  the  boat 
and  barge  and  operation  cost  $50,000.00;  the  income 
was  $52,000.00  and  that  the  income  tax  on  the  net 
profit  of  $50,000.00  should  not  be  deducted  from  the 
gross  profit.  If  such  was  the  case  the  defendant  would 
have  to  deliver  the  l)oat  and  barge  to  the  plaintiff  and 
then  pay  over  $15,000.00  to  the  Internal  Reveiiue  in 
taxes.  Defendant  was  the  operator  and  charged  with 
the  tax.  Mr.  Boulet  testified  that  the  income  tax  on 
the  earnings  of  the  ''Elaine  G"  and  barge  oj^erated 
by  plaintiff  was  $15,716.00  and  the  income  tax  on  the 
''Bonnie  G"  was  $7,630.00.  None  of  this  income  tax 
was  paid,  but  all  chargeable  to  defendant.  Nor  was 
depreciation  charged  against  the  "Elaine  G".  Ten 
per  cent  depreciation  would  bring  the  total  earnings 
below  cost  of  building  and  operation.  Counsel  for 
plaintiff  indulges  in  conjecture  in  his  third  assign- 
ment of  error  (Tr.  pp.  110,  111)  in  stating  that  there 
is  no  evidence  that  the  income  tax  would  not  have 
been  paid  the  following  year.  It  was  the  duty  of  the 
plaintiff  to  compute  the  income  tax  on  the  earnings 
of  the  "Elaine  G"  and  show  that  the  same  had  been 
paid.  On  March  15,  1946,  it  had  not  been  paid  and 
on  April  20,  1946,  defendant  took  the  boat  and  barge 
from  the  ways. 

Next  we  must   consider  the  testimony   of  "Doc" 
Gordon,  defendant,  that  in  1946,  he  spent  $5,000.00 


ill  new  equipment  in  addition  to  the  labor  involved 
in  the  installation  thereof.  (T.R.  p.  148.)  Plaintiff 
places  undue  emphasis  upon  his  fourth  point  relied 
upon  for  reversal  of  the  judgment,  to-wit:  the  allow- 
ance of  an  attorney  fee  in  the  sum  of  $5,000.00,  and 
defendant's  costs.  This  point  is  not  well  taken  as 
plaintiff  prayed  for  a  reasonable  attorney  fee  and 
costs.  He  submitted  all  his  evidence  to  substantiate 
the  allegations  of  his  complaint,  but  no  place  in  the 
record  does  it  indicate  that  he  offered  any  evidence 
of  the  reasonable  worth  of  the  attorney  fee  prayed 
for.  He  relied  upon  the  accepted  practice  of  the  trial 
Court  in  fixing  the  compensation  of  the  prevailing 
party.  Plaintiff  is  in  error  when  he  alleges  that  while 
the  case  was  pending  the  Legislature  of  Alaska 
amended  the  law  regarding  allowances  of  attorney 
fees  by  the  Court.  This  action  was  filed  on  the  13th 
day  of  May,  1947,  whereas  the  amendment  to  Section 
4065,  Compiled  Laws  of  Alaska,  1933,  was  approved 
March  27,  1947,  and  was  in  effect  at  all  times  during 
the  progress  of  this  action.  Therefore,  the  argument 
of  counsel  for  plaintiff  that  the  amendment  of  the 
law  allowing  attorney  fees  by  the  Court  was  passed 
during  the  trial  of  this  action  has  no  truthful  basis. 

It  is  true  that  this  was  the  third  action  filed  by 
plaintiff  against  defendant,  but  the  first  two  were 
based  upon  a  different  theory  than  the  cause  at  issue. 

The  first  action  was  commenced  by  the  plaintiff 
within  a  few  weeks  after  the  end  of  the  season's  work 
in  1945,  and  before  the  defendant  had  had  an  oppor- 
timity  to  assemble  the  bills,  invoices  and  other  data 


necessary  to  arrive  at  the  amount  of  the  season's  Inisi- 
ness  and  the  earnings  therefrom. 

Regarding  attorney  fees,  In  re  Treadwell,  23  Fed. 
442,  the  Court  held  that  a  fee  of  $5,000.00,  when  an 
attorney  had  saved  his  client  $30,000.00,  was  not  ex- 
cessive. In  the  present  instance  the  attorney  had 
saved  his  client  $65,000.00,  or  thereabouts. 

In  Colley  v.  Wolcott,  187  Fed.  595,  the  Court  said: 

*'A  court  may  properly  make  allowances  for 

fees  to  attorneys  for  services  rendered  before  it 

upon   its   own   knowledge   as  to   the   extent   and 

value  of  such  services." 

The  Federal  Court,  in  the  cases  of  Adams  v.  Kehlor 
Milling  Co.,  38  Fed.  281,  and  Straus  v.  Victor  Talking 
Machine  Co.,  297  Fed.  791,  also  followed  the  rulings 
in  the  above-cited  case. 

In  McDoiigal  v.  Black  Panther  Oil  Co.,  277  Fed. 
701,  the  Court  said: 

**In  determining  what  is  a  reasonable  attorney 
fee,  some  of  the  elements  to  he  considered  are 
character  of  service  rendered,  the  manner  in 
which  rendered,  the  time  occupied,  the  result  ob- 
tained, and  the  responsibility  resting  on  counsel. 

''In  an  action  involving  reasonable  compensa- 
tion for  legal  services,  the  Circuit  Court  of  Ap- 
peals, as  well  as  a  trial  court,  may  be  considered 
experts  on  the  value  of  legal  services. ' ' 

The  Supreme  Court  of  Oregon,  in  May,  1935,  in  the 
case  of  Fisher  v.  German  Co.,  44  Pac.  (2d)  107(),  held 
that  it  was  the  Court's  statutory  duty  to  allow  a 


reasonable  amount  as  attorney  fees  on  entering  judg- 
ment in  an  action  for  fraudulent  representation,  and 
that  such  allowance  was  not  error,  though  no  expert 
testimony  was  offered  and  the  amoimt  was  not  fixed 
by  jury. 

The  Court,  inter  alia,  said  that  in  an  action  for 
damages  it  is  mandatory  for  the  Court  to  fix  the 
attorney  fee.  This  was  an  action  for  damages,  but 
irrespective  of  that,  it  is  mandatory  in  all  cases  for 
the  District  Courts  in  Alaska  to  fix  the  attorney  fee 
allowable  to  the  prevailing  party.  Evidently,  this  was 
the  thought  of  plaintiff's  attorneys,  for,  as  pointed 
out  hereinbefore,  they  prayed  for  a  reasonable  attor- 
ney fee,  but  offered  no  evidence  of  what  a  reasonable 
attorney  fee  would  be.  They  were  following  the  estab- 
lished practice  of  the  Alaska  Court  in  letting  the 
Court  fix  the  fee.  Consequently,  an  allowance  of 
$5,000.00  as  a  fee  for  saving  the  defendant's  boat 
and  barge,  worth  $55,000.00,  and  damages  in  the  smu 
of  $10,000.00,  is  just  and  reasonable. 

In  People  v.  Thompson,  43  Pac.  (2d)  606,  607,  the 
Court  said: 

"The  law,  in  relation  to  the  fixing  of  attorney 
fees,  is  well  stated  in  the  case  of  City  of  Los 
Angeles  v.  Los  Angeles-Inyo  Farms  Company, 
134  Cal.  App.  268,  25  P.  (2d)  224,  227,  as  follows: 
'The  rule  is  established  that,  in  fixing  the  fees 
of  attorneys,  the  court  is  vested  with  a  wide  dis- 
cretion and  the  court's  award  of  an  amoimt  for 
such  fees  will  be  disturbed  only  when  it  is  mani- 
fest that  there  has  been  a  palpable  abuse  of  such 
discretion.  *  *  *'" 
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Other  cases  which  hold  that  a  Coiii*t  may  fix  attor- 
ney fees  without  evidence  of  vakie  of  service  are: 
Olson  V.  Boling,  252  Pac.  961  (Ore.)  ; 
Randolph  v.  Christ ensen,  265  Pac.  797  (Ore.)  ; 
Bowman  v.  Maryland  Cas.  Co.,  263  Pac.  826 

(Cal.) ; 
Maxwell  v.  Young,  28  P.  (2d)  989  (Okla.). 

Some  of  the  later  Federal  cases  upon  this  point  are, 
Pond  V.  Goldstein,  41  F.  (2d)  76,  which  was  an  ap- 
peal from  the  District  Court  of  the  Territory  of 
Alaska,  First  Division,  in  which  case,  at  page  81, 
Judge  Wilbur,  speaking  for  this  Court,  said: 

"Appellant  objects  to  the  attorney's  fees  of 
$500  allowed  plaintiff  by  the  trial  court.  The 
statute  of  Alaska  authorizes  the  successful  liti- 
gant in  a  case  of  this  kind  to  recover  a  reason- 
able attorney's  fee  to  be  fixed  by  the  court. 
Compiled  Laws  of  Alaska,  1913,  Section  1341 ; 
Session  Laws  of  Alaska,  1923,  c.  38.  We  do  not 
think  the  subsequent  act  of  the  territorial  Legis- 
lature fixing  an  amount  to  be  given  to  the  plain- 
tiff as  costs  repeals  this  legislation." 

and  in  the  case  of  Forno  v.  Coyle,  75  F.  (2d)  692,  at 
page  696,  which  was  an  appeal  from  the  District 
Court  for  the  TeiTitory  of  Alaska,  Fourth  Di^^sion, 
Judge  Wilbur  for  this  Court  further  stated: 

''The  appellant  relies  upon  a  number  of  cases 
decided  by  the  Supreme  Court  of  Oregon  since 
1921.  These  cases  are  not  in  point,  since,  as  the 
appellant  himself  observes,  they  construe  section 
561  of  the  Oregon  Laws  (Olson,  1920),  which  was 
almost  identical  with  section  1341  of  the  Laws 


of  Alaska,  supra.  Neither  section  561  of  the 
Oregon  Laws  nor  section  1341  of  the  Alaska 
Laws,  however,  contains  the  provision  as  to  'rea- 
sonable' attorney's  fees  'to  be  fixed  by  the  court,' 
which  is  found  in  the  act  of  1923,  supra. 

"As  to  the  objection  that  'no  evidence  was  sub- 
mitted to  the  jury'  on  the  question  of  what  was 
a  'reasonal^le'  attorney's  fee,  we  need  only  point 
out  that  no  such  evidence  was  necessary.  In  Globe 
Indemnity  Co.  v.  Sulpho-Saline  Bath  Co.  (CCA. 
8),  209  F.  219,  222,  certiorari  denied,  266  U.S. 
606,  45  S.  Ct.  92,  69  L.  Ed.  464,  the  court  said : 
'The  further  point,  in  connection  with  the  allow- 
ance of  this  (attorney's)  fee,  that  there  was  no 
evidence  as  to  a  reasonable  amount  is  not  open 
to  examination.  If  it  were,  we  would  be  inclined 
to  hold  that  the  court  is  as  good  (a)  judge  of  rea- 
sonableness of  attorney  fees  for  services  in  that 
court  as  any  one.  Any  testimony  as  to  what  would 
be  a  reasonable  fee  would  be  in  the  nature  of 
expert  evidence,  and,  as  such,  advisory  but  not 
binding  upon  the  court.' 

"See,  also,  State  v.  Glass,  99  Kan.  159,  160  P. 
1145,  1146 ;  Hurni  v.  Sioux  City  Stock  Yards  Co., 
138  Iowa  475,  114  N.W.  1074,  1076;  Woodward 
V.  Brown,  119  Cal.  283,  51  P.  (2d)  542,  63  Am. 
St.  Rep.  108;  Hotaling  v.  Monteith,  128  Cal.  556, 
61  P.  95." 

The  latest  case  upon  this  point  is  Stanolind  Oil  d- 
Gas  Co.  V.  (hiertzcjen,  ct  al,  100  F.  (2d)  299,  an  ap- 
peal from  the  Montana  Courts,  wherein  Judge  Healy, 
speaking  for  this  Court,  held: 
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"It  is  conceded  that  in  actions  where  attorney's 
fee  is  recoverable  as  a  matter  of  course,  the 
court  is  permitted  to  act  upon  its  own  knowledge 
as  to  the  value  of  the  attorney's  ser\dces,  but  it  is 
contended  that  in  the  light  of  the  final  sentence 
of  the  statute,  the  question  of  attorney's  fees  is 
converted  into  an  issue  of  fact  upon  which  evi- 
dence must  be  taken. 

"We  think  the  point  is  without  merit.  The 
statute  does  not  require  a  construction  upsetting 
the  generally  accepted  rule  that  a  judge  is  per- 
mitted to  appraise  the  legal  services  of  counsel 
without,  or  independent  of,  any  testimony  on  the 
subject.  7  C.J.IS.  1093,  1094,  Attorney  &  Ghent 
Sec.  191;  Severson  v.  Barstow,  63  Pac.  (2d) 
1022." 

The  salient  points  of  the  instant  case  are:  Did 
"Doc"  Gordon,  defendant,  finance  the  building  of  the 
boat  and  barge  "Elaine  G"  and  promise  to  turn  the 
same  over  to  "Bud"  Hager,  plaintiff,  when  the  boat 
and  barge  had  earned  enough  to  pay  all  the  cost  of 
building  and  operating  the  same?  Did  the  boat  and 
barge  earn  enough  to  pay  all  costs  of  building  and 
operating  during  the  1945  season?  Was  the  boat  the 
property  of  the  plaintiff  from  the  time  of  building, 
up  to  April  20,  1946? 

The  jury  considered  these  matters,  and  to  the  first 
question  answered  "Yes."  To  the  second  and  third 
questions  the  answer  was  "No." 

If  the  trial  judge  had  felt  that  the  evidence  was 
preponderately  in  favor  of  the  i3laintiff,  he  would 
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have  directed  a  verdict  for  plaintiff.  When  the  jury 
has  readied  a  verdict,  Courts  are  rehictant  to  reverse 
such  verdict  unless  palpable  error  has  been  committed 
and  injustice  done  by  such  verdict.  The  jury  had  the 
opportunity,  in  the  instant  case,  of  observing  the 
demeanor  of  the  plaintiff  and  the  defendant  and  of 
judging-  the  truth  of  their  statements.  The  jury's 
verdict  indicated  that  the  defendant's  many  years  of 
river  operation  weighed  heavily  against  plaintiff' 's 
meager  experience.  They  could  judge  whether  or  not 
the  plaintiff*  stood  penniless,  when  he  testified  that  he 
was  a  partner  in  two  saloons  at  Fairbanks,  Alaska. 


CONCLUSION. 

Appellee  contends  that  the  trial  of  the  said  cause 
was  fairly  conducted,  that  the  instructions  of  law 
were  proper;  that  the  verdict  of  the  jury  was  based 
upon  competent  legal  evidence;  that  the  judgment  of 
the  Court  allowing  an  attorney's  fee  of  $5,000.00  was 
reasonable;  and  that  the  verdict  and  judgment  should 
be  affirmed. 

Dated,  Fairbanks,  Alaska, 
October  15, 1948. 

Respectfully  submitted, 

Warren  A.  Taylor, 
Attorney  for  Appellee. 
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No.  11,935 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Earl  David  Ford, 

Appellant, 

vs. 
United  Fruit  Company  a  corporation, 
and  United  States  of  America, 

Appellees. 

BRIEF  FOR  APPELLEES. 


PRELIMINARY  STATEMENT. 
The  above-entitled  cause  was  heard  before  the 
Honorable  Louis  E.  Goodman,  Judge  of  the  United 
States  District  Court,  all  witnesses  appearing  in  per- 
son and  having  testified  orally.  No  evidence  was  heard 
by  way  of  deposition. 

We  respectfully  suggest  to  this  Honorable  Court 
that  this  appeal,  which  involves  only  issues  of  fact,  is 
merely  an  attempt  to  have  the  cause  heard  de  novo 
by  this  Court. 

It  is  not  believed  that  this  Court  should  or  will  try 
this  case  de  novo.  The  rule  appears  to  be  well  settled 
that  the  trial  court  is  in  a  better  position  to  judge 
the  credibility  and  to  give  weight  to  the  evidence  when 
all  the  evidence  is  adduced  from  witnesses  personally 
present. 


In  the  case  of  C at alina- Arbutus,  95  Fed.  (2d)  283, 
Judge  'Denmaii  of  this  Court  stated: 

''While  this  admiralty  apj^eal  is  a  trial  de  novo, 
the  presumption  in  favor  of  the  findings  of  the 
District  Court  is  at  its  strongest,  since  the  trial 
judge  heard  all  the  witnesses,  save  one,  and  his 
deposition  clearly  sustains  those  heard.  Ernest 
H.  Meyer  (9  CCA),  1936  A.M.C.  1179,  84  Fed. 
(2d)  496,  501;  Silver  Line,  et  al.  v.  United  States, 
et  al  (9  CCA),  decided  January  31,  1938,  1938 
A.M.C.  521." 

To  the  same  effect  is  the  case  of  the  City  of  New 
York  V.  National  Bulk  Carriers,  Inc.,  138  Fed.  (2d) 
826,  wherein  it  was  said : 

''It  appears  to  be  impossible  to  convince  the 
bar  that  we  will  disturb  findings  of  fact  as  seldom 
in  admiralty  causes,  as  in  an}^  other.  Whether 
there  lingers  a  notion — never  in  fact  justified — 
that  because  an  appeal  in  the  admiralty  is  a  new 
trial,  the  scope  of  our  re^dew  is  broader,  we  can- 
not know;  but  over  and  over  again  appeals  are 
taken  without  the  least  chance  of  success  except 
by  oversetting  findings  of  fact  upon  disputed  e^d- 
dence.  In  order  to  meet  this  persistence  we  may 
in  the  end  find  ourselves  forced  to  invoke  the 
penalty  provided  in  Rule  28  (2)  of  this  court." 

To  the  same  effect  are  many  other  cases,  including : 
''Heranger",  101  Fed.   (2d)  953  (9  CCA)  ; 
City  of  Cleveland  v.  Mclver,  109  Fed.  (2d)  69; 
Commercial  Molasses  Corp.  v.  Netv  York  Tank 

B.  Corp.,  lulled.  (2d)  248; 
The  ,S.  €.  L.  No.  9, 114  Fed.  (2d)  964. 


This  Court  on  June  16,  1947,  in  the  case  of  Tawada 
V.  United  States,  162  F.  (2d)  615,  spoke  as  follows  on 
this  precise  point : 

"  (1)  In  an  appeal  in  admiralty,  where  'a  sub- 
stantial part  of  the  evidence  was  heard  in  open 
court',  the  'correct  rule'  is  that  the  findings  of  the 
trial  court  'are  accompanied  with  a  rebuttable 
presumption  of  correctness'.  Thomas  v.  Pacific 
S.S.  Lines,  Ltd.,  9  Cir.,  84  F.  2d  506,  507,  508;  The 
Pennsylvanian,  9  Cir.,  149  F.  2d  478,  481.  And, 
'where  all  of  the  evidence  is  heard  by  the  trial 
judge  ;and  the  question  is  one  of  credibility  of 
witnesses  on  conflicting  testimony,  the  presump- 
tion (that  the  findings  of  the  District  Court  are 
correct)  has  very  great  weight.'  " 

This  Court  succinctly  stated  the  rule  in  Stetson  v. 
United  States,  1946  A.M.C.  900,  155  Fed.  (2d)  359 
(CCA.  9th),  and  in  Bornhurst  v.  United  States,  1948 
A.M.C  53  (CCA.  9th),  as  follows: 

"The  findings  are  supported  by  substantial  evi- 
dence, are  not  clearly  erroneous,  and  hence  should 
not  be  disturbed." 

The  facts  in  relation  to  every  material  issue  in  the 
matter  at  bar  were  decided  by  the  District  C'ourt  in 
favor  of  appellees  and  against  appellant. 

Should  this  Court  determine,  in  its  wisdom,  to  hear 
this  matter  de  novo,  we  submit  the  following  in  reply 
to  the  appellant's  brief. 
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STATEMENT  OF  FACTS  AND  EVIDENCE 
RELATING  THERETO. 

At  the  time  of  the  accident,  the  subject  matter  of 
this  proceeding,  and  on  April  28,  1945,  the  SS  ''Sea 
Perch"  was  loading  some  2000  troops  at  Espiritos 
Santos,  in  the  New  Hebrides  Islands.  (Ap.  42,  43, 
231.)  Appellant,  who  was  off  duty  at  the  time,  seated 
liimself  in  a  most  dangerous  position  (Ap.  21)  on  the 
vessel's  rail  on  the  main  deck  about  'midships,  on  a 
%-inch  guard  rail.  He  was  facing  outboard  with  his 
feet  overboard  and  outside  the  vessel's  railing.  (Ap. 
64,  193-195.)  In  this  position,  appellant  was  watching 
the  embarcation  of  the  above  referred  to  troops. 

During  some  of  the  time  in  which  appellant  re- 
mained so  seated  he  claims  he  was  holding  onto  a 
stanchion  with  one  hand,  ])ut  just  before  his  fall  he 
was  not  holding  onto  anything,  nor  supporting  him- 
self in  any  way.  (Ap.  195,  196.)  He  testified,  as  did 
others,  that  the  passageway  between  the  rail  on  which 
he  was  sitting  and  the  deck  house  was  fairly  congested 
with  soldiers  and  not  members  of  the  crew.  (Ap.  151, 
200,  208.) 

About  fifteen  minutes  before  Ford  fell  from  tlie 
vessel's  rail  to  the  dock,  30  or  35  feet  below  (Ap.  163) 
the  vessel's  first  assistant  engineer,  Mr.  Fa  Ik,  while 
passing  by  warned  Ford  of  the  danger  of  sitting  on 
the  vessel's  rail,  which  he  was  then  doing,  and  or- 
dered him  to  get  off,  which  order  Ford  ignored 
(Ap.  227)  : 

Q.  (By  the  Court).  You  have  a  distinct  recol- 
lection, you  say,  of  this  officer  tolling  the 

A.  (interrupting).     I  do. 


Q.     fellow  to  get  off  the  rail,  telling  Ford 

to  get  off  the  rail,  warning  him*? 
A.    Yes. 
Q.     Is  there  any   doubt  in  your  mind  about 

that? 
A.     None  whatever. 

There  was  some  evidence  that  appellant  was  jostled 
by  two  men  who  were  engaged  in  some  harmless  horse- 
play, both  of  whom  were  off  duty  at  the  time.  (Ap. 
115.)  The  trial  court  determined  that  appellant  had 
placed  himself  in  such  a  ''most  dangerous  position" 
that  any  jostling  by  soldiers  or  others  who  were  pass- 
ing in  the  passageway,  whether  engaged  in  horseplay 
or  not,  could  have  caused  the  accident  to  appellant. 
(Ap.  21,  22.) 

There  was  the  usual  horseplay  aboard  the  SS  "Sea 
Perch",  as  aboard  any  other  vessel.  Such  activities, 
however,  aboard  the  concerned  vessel  were  not  ex- 
cessive and  were  the  same  as  encountered  on  any 
vessel.  (Ap.  147-149,  208.)  The  appellant  himself  ad- 
mitted that  horseplay  is  common  on  all  ships  (Ap. 
118)  and  the  amount  of  such  was  described  by  other 
witnesses  as  being  the  average  amount  on  any  ship  of 
that  size.  (Ap.  118.)  The  complained  of  horseplay 
had  been  going  on  only  intermittently  and  not  con- 
tinuously and  was  variously  estimated  by  the  differ- 
ent witnesses  as  lasting  from  a  "matter  of  seconds" 
to  longer  periods  involving  minutes  (Ap.  228)  : 

Q.     You  say  you  only  saw  the  boys  scuffling 
for  a  few  seconds  before  Ford  was  thrown  off'? 

A.    Yes. 

Q.     How  long  were  you  there? 

A.    Half  hour  to  45  minutes. 


The  only  evidence  that  any  officer  of  the  ship  knew 
that  appellant  was  seated  on  the  vessel's  rail  in  his 
perilous  position  was  the  testimony  of  Donald  Eraser 
that  he  heard  the  first  assistant  engineer,  Mr.  Falk, 
order  the  appellant  off  the  rail.  There  is  no  evidence 
that  any  officer  of  the  ship  saw  the  scuffling  between 
Clarke  and  Huff  or  that  Clarke  and  Huff,  or  either 
of  them,  saw  the  appellant  or  the  precarious  and 
dangerous  position  in  which  he  had  placed  himself. 
Some  of  the  appellant's  witnesses  testified  that  the 
A^essel's  first  officer  was  on  the  landing  to  which  the 
gangway  leads,  some  12  feet  or  more  from  where  Ford 
had  placed  himself  on  the  rail  at  the  time  of  the  acci- 
dent. (Ap.  207.)  There  was  no  proof  or  evidence, 
however,  of  any  kind  that  the  first  mate,  if  he  was  so 
stationed,  knew  where  Ford  was  seated  or  that  he  saw 
him,  nor  is  there  any  evidence  of  any  kind  to  indicate 
that  the  first  mate  knew  that  the  horseplay  allegedly 
engaged  in  by  Clarke  and  Huff  was  going  on  or  that 
it  came  to  his  attention.  Other  mtnesses  who  were 
present  at  the  scene,  as  is  admitted  by  appellant  on 
page  5  of  his  brief,  testified  that  they  did  not  see  the 
first  mate  at  the  place  appellant  claimed  he  was  sta- 
tioned. There  was  other  evidence  given  by  the  third 
mate,  who  testified  that  loading  time  was  a  particu- 
larly busy  one  for  the  first  mate  and  that  he  was  all 
over  the  vessel  at  this  time,  with  quite  a  bit  of  paper 
work  and  conferences  with  the  transport  commander. 
(Ap.  232.) 

Nowhere  in  the  evidence  is  there  any  indication  of 
any  injury  ever  having  resulted  from  the  innocent  and 


usual  amount  of  horseplay  as  experienced  aboard  this 
and  all  vessels.  Tliere  was  not  at  any  time  adduced 
any  evidence  in  support  of  appellant's  theory  that 
horseplay  is  a  dangerous  practice  likely  to  result  in 
injury  to  the  participants  or  others.  On  the  contrary, 
the  evidence  is  that  innocent  horseplay  is  indulged 
in  on  all  vessels — the  longer  the  voyage,  the  more 
horseplay. 

The  appellant's  failure  to  cite  references  to  the 
testimony  contained  in  the  apostles,  as  contained  in 
his  ''statement  of  the  case",  makes  it  impossible  to 
answer  him  verbatim  or  to  check  the  veracity  of  his 
statements. 


ANSWER  TO  ARGUMENT  OF  APPELLANT. 
Under  this  title  appellant  asserts  four  propositions 
which  will  be  answered  in  the  order  as  written. 

I. 

Appellant's  first  argument  is  to  the  effect  that  the 
Jones  Act  should  be  liberally  construed.  While  we 
are  willing  to  concede  such  rule  and  have  no  quarrel 
with  the  cases  cited  under  this  proposition,  we  respect- 
fully point  out  to  this  Court  that  the  cases  are  not 
even  remotely  in  point  with  the  facts  in  this  matter. 
For  example,  the  case  of  Garrett  v.  Moore-McCor- 
vnmhCo.,  317  U.S.  239,  cited  by  appellant,  does  noth- 
ing other  than  to  lay  down  the  rule  as  to  the  proofs 
required  to  set  aside  a  seaman's  release. 


11. 

The  appellant  devotes  many  pages  of  his  brief  to 
the  case  of  'Sundherg  v.  Washington  Fish  d-  Oyster 
Co.,  138  Fed.  (2d)  801  (C.C.A.,  9th)  decided  on  No- 
vember 8,  1943. 

We  do  not  believe  that  the  case  of  Sundherg  v. 
Washington  Fish  &  Oyster  Co.  stands  for  the  prop- 
osition claimed,  or  that  it  is  in  point.  This  Court 
held  that  the  li])elant,  who  was  shot,  was  acting  in  the 
course  of  his  employment  while  oft*  duty  by  being  on 
deck  and  pointing  out  sea  lions  to  the  other  persons 
on  board,  but  this  Court  did  not  hold  that  the  mem- 
ber of  the  crcAv  Avho  shot  the  libelant  was  acting  in 
the  course  of  his  employment  and  thusly  l)ind  the 
master.  The  basis  upon  which  liability  was  fastened 
was  the  master's  full  knowledge  of  and  his  acquies- 
cence in  the  dangerous  practice  of  firing  rifles  from 
the  deck  of  the  vessel.  The  master  had  warned  the 
crew  to  put  the  guns  away  while  in  Canadian  waters 
for  "we  might  get  into  trouble,"  but  no  order  was 
given  to  desist  from  the  known  very  dangerous  prac- 
tice of  shooting  guns  from  the  deck  of  the  vessel  while 
in  other  waters,  Avhere  the  injury  was  suffered.  After 
leaving  Canadian  waters,  ''with  full  knotvledge  of  the 
master,  several  shots  a  day  were  fired,  generally  from 
the  rail  or  from  four  or  six  feet  inside  the  rail.  On 
the  fifth  day  no  shooting  had  taken  place  until  after 
the  appellant  had  called  to  Taylor  to  come  on  deck 
to  watch  the  play  of  some  sea  lions."  Thereafter  the 
libelant  was  shot.   Follomng  the  accident,  the  master 


admitted  his  fault,  statin^:,  ''So  you  got  it.  That  is 
too  bad.  /  knetv  1  should  have  told  the  hoys  about 
those  guns;  hut  you  know  how  it  is,  I  hated  to  do 
anything."  (Italics  ours.) 

Thus  we  observe  that  in  the  Sundberf/  case,  supra: 

1.  There  was  knowledge  on  the  part  of  the 
master  of  the  extremely  dangerous  practice  of 
firing  guns  from  the  vessel's  deck. 

2.  The  master,  in  spite  of  this  knowledge  per- 
mitted the  practice  to  continue  unabated. 

3.  He  knew  the  practice  was  likely  to  result 
in  injury. 

4.  Such  activities  and  practice  were  danger- 
ous per  se. 

In  the  case  at  bar,  as  indicated  in  our  Statement 
of  Facts  and  Evidence  Relating  Thereto,  where  sup- 
porting portions  of  the  record  are  cited,  the  evidence 
clearly  establishes  that: 

1.  There  was  no  showing  that  innocent  friendly 
horseplay  engaged  in  by  the  crew  on  a  long 
voyage  was  "known  to  be  dangerous"  and  the 
evidence  shows  to  the  contrary,  no  injury  ever 
having  resulted  therefrom. 

2.  There  was  only  the  usnal  amount  of  horse- 
play aboard  the  "Sea  Perch"  as  is  found  aboard 
every  other  vessel. 

3.  There  was  no  showing  of  any  kind  that 
the  horseplay  engaged  in  aboard  the  "Sea 
Perch"  was  likely  to  result  in  injury  or  harm. 

4.  There  was  no  showing,  and  it  is  a  fact 
that  innocent  horseplay  is  not  dangerous  per  se. 
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5.  The  complained  of  horseplay  was  not  con- 
tinuons  bnt  had  only  l)een  going  on  intermittently 
and  lasting  ''a  matter  of  seconds." 

6.  There  is  no  evidence  that  the  complained 
of  horseplay  was  knowm  to  the  first  officer,  who 
was  claimed  by  some  of  the  mtnesses  to  have 
been  at  the  gangplank  or  that  he  saw  or  knew 
of  the  alleged  scuffling. 

7.  The  appellant  had  l^een  warned  of  the  dan- 
ger and  ordered  off  the  i*ail  before  he  fell. 

We  respectfully  submit  that  the  permitting  of  the 
discharging  of  firearms  is  a  very  different  thing 
from  the  permitting  of  innocent  horseplay  amongst 
men  who  are  confined  to  a  vessel  over  a  period  of 
months  which  is  one  of  the  traditional  rights  of 
sailors. 


III. 

While  we  likewise  concede  that  a  ship  owner  is 
under  an  obligation  to  provide  a  seaworthy  vessel 
as  well  as  a  safe  place  to  work,  we  are  sincere  in 
our  ])elief  that  the  ship  owner  has  not  failed  in 
either  of  these  particulars  in  this  matter.  None  of 
the  cases  cited  by  appellant  even  approaches  the 
facts  of  this  matter  as  applied  to  the  law  enun- 
ciated, nor  do  we  concede  that  the  law  laid  down  in 
the  cited  cases  is  applicable  to  the  instant  matter. 
We  briefly  comment  on  the  following  cases,  each 
of  which  is  relied  on  by  appellant. 
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The  Waco,  3  Fed.  (2d)  476,  was  based  upon  an  is- 
sue of  fact,  as  is  the  instant  matter,  and  the  court 
merely  held  tliat  the  libelant  had  sustained  the  bur- 
den of  proof  in  showins?  there  was  negligence  on  the 
part  of  the  ship  in  failing  to  provide  a  safe  and 
proper  block  and  fall  for  the  purpose  of  removing 
a  heavy  boiler  cover  in  the  engine  room  of  the 
vessel. 

Christopher  v.  Grueby,  40  Fed.  (2d)  8,  involved 
the  use  of  an  open  gasoline  can  which  constituted 
a  fire  hazard  when  the  engines  were  running  and  a 
lack  of  a  fire  extinguisher  outside  the  engine  room 
of  said  vessel. 

In  the  case  of  Krei)  v.  U.S.A,,  123  Fed.  (2d)  1008, 
there  was  involved  an  injury  suifered  in  a  shower 
which  was  not  eciuipped  with  hand  rails  and  which 
likewise  iKid  a  slippery  floor  and  was  thusly  made 
unsafe. 

The  case  of  The  Seeandhee,  102  Fed.  (2d)  577, 
involved  injuries  which  were  caused  as  a  result  of 
two  negligent  conditions:  the  floor  of  the  boiler  room 
on  which  the  air  pump  rested  was  defective  and 
there  were  no  guards,  rails,  barriers  or  other  safety 
devices  around  the  air  pump,  which  had  moving 
parts. 

In  the  //.  A.  Scandrett  case,  87  Fed.  (2d)  708,  a 
defective  door  knob  was  the  cause  of  the  injury. 

The  Dora,  28  Fed.  S.  659,  involved  the  lack  of 
lights  and  the  lack  of  a  hand  railing  in  a  dark  pas- 
sageway. 
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5.  The  complained  of  horseplay  was  not  con- 
tinuous but  had  only  ]:)een  going  on  intermittently 
and  lasting  '*a  matter  of  seconds." 

6.  There  is  no  ca  idence  that  the  complained 
of  horseplay  was  kno\M^i  to  the  first  officer,  who 
was  claimed  by  some  of  the  mtnesses  to  have 
been  at  the  gangplank  or  that  he  saw  or  knew 
of  the  alleged  scuffling. 

7.  The  appellant  had  ]:)een  warned  of  the  dan- 
ger and  ordered  off  the  rail  before  he  fell. 

We  respectfully  sulmiit  that  the  permitting  of  the 
discharging  of  firearms  is  a  very  different  thing 
from  the  permitting  of  innocent  horseplay  amongst 
men  who  are  confined  to  a  vessel  over  a  period  of 
months  which  is  one  of  the  traditional  rights  of 
sailors. 


III. 


While  we  likewise  concede  that  a  ship  owner  is 
under  an  obligation  to  provide  a  seaworthy  vessel 
as  well  as  a  safe  jilace  to  work,  we  are  sincere  in 
our  belief  that  the  ship  ow^ner  has  not  failed  in 
either  of  these  particulars  in  this  matter,  ^one  of 
the  cases  cited  by  appellant  even  approaches  the 
facts  of  this  matter  as  applied  to  the  law  enun- 
ciated, nor  do  we  concede  that  the  law  laid  doAvn  in 
the  cited  cases  is  applicaljle  to  the  instant  matter. 
We  briefly  comment  on  the  following  cases,  each 
of  which  is  relied  on  by  api^ellant. 
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The  Waco,  3  Fed.  (2d)  476,  was  luised  upon  an  is- 
sue of  fact,  as  is  the  instant  matter,  and  the  court 
merely  held  that  the  libelant  had  sustained  the  bur- 
den of  proof  in  showin,£?  there  was  negligence  on  the 
part  of  the  ship  in  failing  to  proAdde  a  safe  and 
proper  block  and  fall  for  the  purpose  of  removing 
a  heavy  l)oilcr  cover  in  the  engine  room  of  the 
vessel. 

Christopher  v.  Grmby,  40  Fed.  (2d)  8,  involved 
the  use  of  an  open  gasoline  can  which  constituted 
a  fire  hazard  when  the  engines  were  running  and  a 
lack  of  a  fire  extinguisher  outside  the  engine  room 
of  said  vessel. 

In  the  case  of  Krey  v.  U.S.A.,  123  Fed.  (2d)  1008, 
there  Avas  involved  an  injury  suffered  in  a  shower 
which  was  not  equipped  with  hand  rails  and  which 
likewise  l^d  a  slippery  floor  and  was  thusly  made 
unsafe. 

The  case  of  The  Seeandbee,  102  Fed.  (2d)  577, 
involved  injuries  which  were  caused  as  a  result  of 
two  negligent  conditions:  the  floor  of  the  ])oiler  room 
on  which  the  air  pump  rested  was  defective  and 
there  were  no  guards,  rails,  Ijarriers  or  other  safety 
devices   around   the   air    pump,    which    had   moving 


In  the  //.  A.  Scandrett  case,  87  Fed.  (2d)  708,  a 
defective  door  knob  was  the  cause  of  the  injury. 

The  Dora,  28  Fed.  S.  659,  involved  the  lack  of 
lights  and  the  lack  of  a  hand  railing  in  a  dark  pas- 
sageway. 
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As  all  appellant  seamen  do,  this  appellant  has  cited 
the  ease  of  Seas  Shipping  Co.  v.  Sieracki,  328  U.  S. 
85,  which  as  this  Conrt  well  knows,  involved  a  broken 
and  defective  shackle. 

The  appellant  next  cites  the  case  of  The  Bolph,  299 
Fed.  52  (CCA.  9th)  which  merely  holds  "that  a 
ship  is  not  properly  eqnipped  for  a  voyage  where 
the  mate  is  a  man  known  to  be  of  most  brutal  and 
inhuman  nature,  one  known  to  give  vent  to  a  wicked 
disposition  by  violent,  cruel  and  uncalled  for  assaults 
on  sailors."  The  holding  in  The  Bolph  could  not 
possibly  be  determinative  of  the  case  at  bar. 

Any  other  authorities  cited  by  the  appellant  that 
we  have  failed  to  comment  upon  are,  we  believe, 
not  in  point  and  unworthy  of  consideration. 


IV. 

Appellant's  fourth  and  last  argument  is  based  upon 
the  proposition  that  where  a  harmful  practice  or 
dangerous  condition  is  known  to  exist  or  allowed  to 
continue,  the  master  is  under  an  obligation  to  remedy 
the  difficulty  or  stop  the  practice.  As  has  heretofore 
been  pointed  out,  there  is  no  suggestion  whatever  in 
the  record  that  the  friendly  horseplay  occasionally 
indulged  in  aboard  the  ''Sea  Perch"  had  ever  re- 
sulted in  harm  or  injury.  There  was  no  more  than 
the  usual  amount  of  such  horseplay  which  is  ex- 
perienced on  all  vessels,  and  we  believe  it  to  be  a 
reasonable  conclusion  that  there  would  be  something 
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wrong  with  the  crew  of  any  vessel  that  did  not  en- 
gage in  some  horsephiy.  Tlie  record  clearly  shows 
that  on  all  vessels  the  longer  the  voyage,  the  more 
the  horseplay.  This  is  a  normal  and  human  tendency 
and  anyone  who  thinks  that  such  horseplay  could  be 
effectively  sto])ped,  should  there  be  such  a  desire, 
does  not  know  life  at  sea  or  the  men  that  sail  our 
ships. 

As  has  been  previously  pointed  out,  there  is  not 
one  iota  of  testimony  that  the  mate  or  any  other 
officer  of  the  vessel  knew  that  the  scuffling  allegedly 
going  on  between  Huff  and  Clarke  was  taking  place. 
The  appellant  himself,  who  was  a  good  deal  closer 
to  the  alleged  scufflers  than  was  the  mate,  did  not 
know  of  it.  Furthermore,  there  is  not  one  iota  of 
evidence  to  show  or  prove  that  either  Huff  or  Clarke 
knew  of  the  precarious  position  in  which  the  appel- 
lant had  deliberately  placed  himself,  contrary  to 
orders. 

The  appellant  admits  on  page  30  of  his  brief  that 
"the  courts  have  established  as  one  of  the  prerequi- 
sites that  the  employer  must  have  acquired  knowl- 
edge through  its  officers  of  the  imsafe  conditions." 
He  then  proceeds  to  state  there  was  some  testimony 
that  First  Mate  Schaefer  was  on  the  gangplank  plat- 
form for  some  forty-five  minutes  ])rior  to  the  ac- 
cident. Other  witnesses  who  were  there  testified  that 
they  did  not  see  the  mate,  and  the  third  mate  testi- 
fied that  he  had  a  number  of  duties  about  the  ves- 
sel. At  Ijest,  the  most  that  can  be  said  for  appellant's 
position  is  that  there  was  a  conflict  of  the  testimony 
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ill  this  regai-d  and  tlie  trial  court,  before  whom  all 
the  witnesses  personally  appeared  and  testified,  chose 
to  believe  the  evidence  of  the  appellees. 

The  case  of  Koehler  v.  Presque-Isle  Transportation 
Co.,  141  Fed.  (2d)  490,  cited  by  appellant,  is  another 
case  of  an  assault  committed  by  an  assaulter  who 
Avas  a  person  of  vicious  and  belligerent  character 
and  likely  to  inflict  bodily  harm  on  other  members 
of  the  crew,  and  such  facts  were  known  to  the  offi- 
cers of  the  ship.  A  serious  assault  had  ])cen  made 
on  the  libelant  in  the  ])resence  of  one  of  the  ship's 
officers,  and  there  Avas  no  question  but  that  the  bellig- 
erant  and  harmful  proclivities  of  the  assaulter  were 
known  to  the  ship's  officers. 

In  the  case  of  Kyriakos  v.  Gotilandris,  151  Fed. 
(2d)  132,  also  relied  on  by  appellant,  the  court  found 
Bouritis,  the  assaulting  seaman,  to  be  a  marijuana 
addict.  He  had  threatened  the  libelant  on  many  oc- 
casions and  the  court  found  that  the  master  knew, 
or  at  least  should  have  known,  the  assaulter  was  a 
man  of  vicious  and  violent  character  and  irrational. 
The  case  is  replete  Avith  instances  AA-here  the  libelant 
had  been  repeatedly  threatened  and  abused,  he  pre- 
viously haAdng  appealed  to  the  master  for  help  and 
protection  AA^iich  AA^as  denied  him. 

We  cannot  see  Avhy  the  case  of  McGee  v.  Sinclair 
Refining  Co.,  47  Fed.  Supp.  912,  which  appellant  has 
cited,  is  in  any  Avay  here  controlling.  The  case  in- 
volved the  practice  of  permitting  a  vicious  dog  to 
I'oam  about   the   decks   of  the   vessel   unfettered   in 
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any  way.  The  coiii't  took  eai-o  to  point  out  that  the 
dogs  aboard  the  ship  prior  to  biting  the  libelant  ''had 
snapped  at  members  of  the  crew  and  had  bitten  an 
ablebodied  seaman,  and  also  tliat  seamen  were  scared 
at  night  by  reason  of  them  when  they  were  taking 
over  the  wheel;  that  the  sailors  made  complaint 
about  the  dogs  and  their  conduct  a])oard  the  ship 
on  at  least  two  occasions,  and  that  the  dogs  on  oc- 
casion would  bite."  The  court  held  that  the  fore- 
going facts  constituted  notice  and  knowledge  of  the 
likelihood  of  the  dogs'  seriously  injuring  someone. 


APPELLEES'  ARGUBTENT. 

As  the  appellant  cites  a  large  number  of  assault 
cases  in  support  of  his  position,  we  think  it  only  ap- 
propriate to  point  out  that  while  in  some  cases  lia- 
bility can  l)e  imposed  upon  the  ship  owners  on  the 
theory  of  known  vicious,  In-utal  and  violent  char- 
acteristics and  propensities  of  the  assaulter,  we  be- 
lieve it  equally  clear  that  such  facts  must  be  affirma- 
tively shown  or  the  assault  must  be  committed  in  the 
furtherance  of  the  ship's  discipline  or  the  ship's 
business. 

In  the  case  of  Ytikcs  v  Globe  S.S.  Corporation,  107 
Fed.   (2d)  888,  the  court  denied  recovery  to  the  ap- 
pellant ])ecause  the  assault  involved  was  not  in  the 
furtherance  of  the  ship's  ])usiness.    'J1ie  court  stated: 
''The  difficulty  with  the  appellant's  case  is  that 
there  is  nothing  to  connect  Cope's  assault  upon 
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him  with  discipline  or  the  ship's  Inisiness,  or  to 
bring  it  within  the  actual  or  constructive  scope 
of  his  authority." 

The  court  further  held  that  the  assertion  of  the 
assaulter  that  "I  am  an  officer"  added  nothing  to  the 
case.  Thus,  it  is  clear  that  all  assaults  are  not  compen- 
sable and  recovery  cannot  always  be  had  against  the 
ship  owner  as  is  claimed  l)y  appellant. 

In  Nelson  v.  American-West  African  Line,  Inc.,  86 
Fed.  (2d)  730  (CCA.  2nd),  it  was  held  that  in  order 
to  permit  recovery  by  a  seaman  who  was  assaulted 
in  bed  by  a  drunken  boatswain,  before  recovery  could 
be  allowed  the  l^oatswain  must  be  determined  to  have 
acted  within  the  scope  of  his  authority  in  the  fur- 
therance of  the  ship's  business. 

It  is  obvious  that  the  facts  of  the  instant  case  do 
not  bring  us  under  the  law  laid  down  by  any  of  the 
foregoing  cases. 

While  the  vicious  propensity  rule  applies  with 
equal  effect  to  officer  and  fellow  seamen,  we  believe 
it  clear  that  in  assaults  committed  by  fellow  seamen 
of  equal  rank,  no  vicious  propensities  having  been 
shown,  liability  does  not  attach  to  the  vessel.  Such 
assaults  to  be  compensable  in  damages  against  the 
ship  owner  must  be  committed  by  superior  officei^ 
in  furtherance  of  ship's  business. 

In  the  case  of  Lykes  Bros.  S.S.  Co.  v.  Gntbaugh, 
128  Fed.  (2d)  387  (CCA.  5th),  at  page  391,  the 
court  fully  considers  the  question  of  the  shipowner's 
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responsibility   in   ''assault"    cases.     This    excellently 

considered  opinion  states  as  follows: 

''The  law  governing  the  responsibility  of  the 
master  for  an  injury  from  a  beating  administered 
l:>y  one  employee  to  another,  as  well  stated  in 
Medlin  Milling  Co.  v.  BoutweU,  104  Tex.  87,  133 
S.  W.  1042,  34  L.R.A.,  N.  S.  109,  and  Davis  v. 
Green,  260  U.  S.  349,  43  S.  Ct.  123,  67  L.  Ed.  299, 
is  that  under  the  doctrine  of  respondeat  superior 
there  is  no  liability  for  a  wrongful  assault  com- 
mitted by  one  employee  on  another  unless  the  as- 
sault is  committed,  Avhether  wisely  or  umvisely,  in 
furtherance  of  or  in  an  attempt  to  further  the  mas- 
ter's business  or  in  other  words  in  connection  with 
some  act  which  an  assaulter  is  authorized  to  do  for 
the  master.  In  any  case  where  the  act  is  merely  a 
wanton  and  wilful  act  done  to  satisfy  the  temper 
or  spite  of  the  employee,  the  master  is  not  Hable. 
In  Jamison  v.  Encarnacion,  281  U.  kS.  635,  50  S. 
Ct.  440,  74  L.  Ed.  1082,  and  Alpha  Steamship 
Corp.  V.  Cain,  281  U.  S.  642,  50  S.  Ct.  443,  74 
L.  Ed.  1086,  applying  to  assaults  on  shipboard,  the 
rule  of  the  Green  case,  the  Supreme  Court  de- 
clares that  the  employer  may  be  liable  under  the 
Jones  Act  only  when  the  assault  is  committed  by 
one  having  authority  over  the  person  assaulted 
and  then  only  when  it  is  committed  in  the  course 
of  the  conduct  of  the  master's  business.  In  each 
of  those  cases  the  assault  was  by  a  superior  offi- 
cer upon  a  suljordinate  employee  whom  the  as- 
sailant had  the  power  and  authority  to  direct, 
control  and  discipline.  No  case  has  held  a  steam- 
ship company  liable  for  an  iiasault  committed  by 
a  subordinate  employee  ui)on  his  superior  or  by 
the  head  of  one  department  upon  the  head  or 
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an  employee  of  another  department  over  whom 
the  assailant  has  no  anthority  or  direction  or 
control.  None  has  held  the  master  liable  where  as 
here  the  assault  occurred  as  the  result  of  anger 
over  matters  having  nothing  to  do  with  the  exer- 
cise, over  the  assailed,  of  authority  delegated  by 
the  master  to  the  assailant  in  the  discharge  of 
duties  with  which  the  master  had  charged  him. 
It  is  the  appellant's  i)osition  that  the  case  fails 
here  both  because  the  engineer  had  no  authority 
or  control  over  the  steward  and  because  if  he 
had,  the  evidence  not  only  wholly  fails  to  estab- 
lish that  the  assault  was  committed  in  attempting 
to  carry  out  the  master's  business  but  on  the 
contrary  it  affirmatively  shows  that  it  was  a  per- 
sonal quarrel  to  vent  the  drunken  spleen  of  the 
engineer. ' ' 

The  foregoing  case  was  reconsidered  on  rehearing 
in  130  Fed.  (2d)  25,  and  was  affirmed;  additionally, 
maintenance  was  awarded.  The  opinion  was  not  other- 
wise modified. 

This  same  subject  was  given  extensive  treatment 

by  the  Second  Circuit  Court  of  Appeals  in  the  case 

of  Bonsalem  v.   Byron  S.S.   Co.,  50  Fed.    (2d)    114 

(CCA.  2nd).  At  page  115,  the  court  states  as  follows: 

*'The  ship  or  shipowner  is  not  liable  for  injuries 

received  by  a  seaman  from  an  assault  committed 

outside  the  scope  of  the  employment  of  those  on 

the  vessel  who  are  alleged  to  have  assaulted  him. 

This  appellee  was  assaulted  without  provocation, 

and  the  assault  was  not  committed  by  any  officer 

of  the   vessel  in  furtherance  of  the  appellant's 

business.   The  appellant  did  not  authorize  the  of- 
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ficers  of  the  shi])  to  beat  and  assault  him  without 
cause  01'  foi"  a  reason  unconnected  with  the  navi- 
gation of  the  ship." 

To  the  same  effect,  see  Pitfshnrgh  S.S.  Co.  v.  Scott, 
159  Fed.  (2d)  373,  (CCA.  Mli)   (1947),  at  page  376: 

"A  willful  assault  perpetrated  'to  satisfy  the 
temper  or  spite  of  the  employee',  not  done  in  an 
attempt  to  further  the  employer's  business,  does 
not  render  the  master  liable  for  his  servant's 
wanton  acts." 

Lykes  Bros.  S.S.  Co.  r.  Grithaitgh,  5  Cir.,  128 
Fed.  (2d)  387. 

See  also  Brailas  v.  Shepard  S.S.  Co.,  152  Fed.  (2d) 
849  (CCA.  2nd),  wherein  the  applicable  law  is  care- 
fully set  forth  as  follows: 

"*  *  *  It  is  well  estal)lished  that  a  master  will  not 
be  liable  for  the  negligent  acts  of  his  servant  un- 
less they  are  performed  in  the  course  of  or  in  fur- 
therance of  the  master's  business;  the  fact  that 
the  injur}^  is  done  during  the  continuance  of  em- 
ployment is  not  enough.  Davis  v.  Green,  260  U.  S. 
349,  43  S.  Ct.  123,  67  L.  Ed.  299;  Bonsalem  v. 
Byron  S.S.  Co.,  2  Cir.  50  Fed.  (2d)  114;  Lykes 
Bros.  S.S.  Co.  V.  Gruhaugh,  5  Cir.,  128  Fed.  (2d) 
387,  modified  on  rehearing  5  Cir.,  130  Fed.  (2d) 
25. 

"*  *  *  Even  assuming,  however,  as  plaintiff  con- 
tends, that  Dolanides  stabbed  him  in  an  effort  to 
regain  possession  of  his  position  at  the  throttle, 
the  defendant  company  cannot  be  held  respon- 
sible for  Dolanides'  act.  An  assistant  engineer 
can  hardly  be  said  to  act  in  furtherance  of  his 
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master's  business  when  he  assaults  the  chief  en- 
gineer as  the  latter  attempts  to  take  control  at  a 
time  of  emers^ency.  The  case  on  its  facts  is  clearly 
distinguishable  from  cases  relied  on  by  the  plain- 
tiff where  a  superior  officer  injured  a  seaman  in 
the  act  of  prodding  him  to  work.  Jamison  v.  En- 
carnacion,  281  U.S.  635,  50  S.  Ct.  440,  74  L.  Ed. 
1082;  Alpha  S.S.  Corp  v.  Cam,  281  U.S.  642,  50 
S.  Ct.  443,  74  L.  Ed.  1086;  Nelson  v.  American- 
West  African  Line,  2  Cir.,  86  Fed  (2d)  730,  cer- 
tiorari denied  American-West  African  Line  v. 
Nelson,  300  U.  S.  665,  57  S.  Ct.  509,  81  L.  Ed.  873.' 
Hence  the  court  committed  no  error  in  refusing 
to  submit  this  issue  to  the  jury  and  in  refusing 
plaintiff's  requests  to  charge  based  upon  the  con- 
trary theory." 

By  no  stretch  of  the  imagination  can  the  case  at 
bar  be  held  to  be  within  the  foregoing  rules  of  law. 
As  we  have  heretofore  shown  this  Court  in  replying 
to  appellant's  arguments,  the  horseplay  indulged  in 
aboard  the  "Sea  Perch"'  (a)  was  not  dangerous;  (b) 
had  never  resulted  in  injury;  (c)  there  was  only  the 
usual  amount  aboard  the  "Sea  Perch"  as  aboard  any 
other  vessel;  (d)  such  activities  were  not  excessive, 
the  appellant  himself  admitting  that  horseplay  is 
common  on  all  ships;  (e)  the  complained  of  horseplay 
was  not  continuous  but  had  only  been  going  on  inter- 
mittently and  lasting  from  "a  matter  of  seconds"  to 
longer  periods  involving  minutes.  Nor  was  such  horse- 
play dangerous  per  se  or  of  a  vicious,  cruel  or  in- 
human nature.  As  previously  commented,  we  question 
whether  a  ship  has  ever  sailed  whose  crew  did  not 
engage  in  some  horseplay. 
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The  record  will  show  that  the  appellant  placed  him- 
self in  a  position  which  was  most  likely  to  result  in 
serious  injury  to  himself.  (Ap.  64,  193-195.)  We 
know  of  no  more  dangerous  [)osition  in  which  he  could 
have  ])laced  himself  aboard  the  vessel  under  the  cir- 
cumstances then  existing,  nor  one  more  likely  to  re- 
sult in  his  injury.  He  sat  on  the  vessel's  rail  facing 
outboard  with  his  feet  over  the  vessel's  side.  The  rail 
on  which  he  was  perched  was  a  %-inch  pipe  railing. 
It  is  difficult  to  describe  the  recklessness  of  his  act.  In 
assuming  the  position  which  he  did  it  was  almost  cer- 
tain that  serious  injury  would  result  to  him.  It  is 
nothing  vshort  of  incredible  that  appellant  persisted 
in  remaining  in  the  described  precarious  and  fright- 
fully dangerous  position  even  after  having  l^een 
ordered  away  from  the  rail  by  one  of  the  vessel's 
officers,  whose  order  he  did  not  obey. 

Appellant's  arguments  that  the  vessel's  officers  per- 
mitted him  to  remain  in  the  described  position  by  not 
ordering  him  off  in  view  of  the  evidence,  are  ridic- 
ulous and  absurd,  and  we  do  not  believe  will  be  seri- 
ously regarded  l:>y  this  Court.  That  the  appellant  was 
under  a  duty  to  use  all  reasonable  care  to  prevent  in- 
jury to  himself  cannot  be  successfully  challenged. 
The  appellant  not  only  failed  to  use  any  care  whatever 
for  his  own  safety  ]:)ut  on  the  contrar}^  placed  himself 
in  a  most  dangerous  position.  Certainly  no  other 
position  could  be  more  calculated  or  certain  to  result 
in  his  injury. 

The  language  ol'  this  Court  in  the  case  of  Draiv  v. 
Shipowners  cO  Merchavts   Towboat  Co.,  Ltd.,  ct  al 
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149  Fed.  (2d)  845,  1945  AM.C.  892,  is,  we  believe, 
authoritative.  The  injury  occurred  to  Drain  when  in 
approaching  the  pier  he  stood  on  the  guard  rail  of  the 
tug,  outside  of  the  rail,  ready  to  take  a  mooring  line 
to  the  pier.  He  was  caught  between  the  side  of  the 
tug  and  a  hanging  fender  as  the  tug  swung  toward  the 
pier,  and  his  leg  was  ])roken  and  crushed.  This  Court 
in  denying  a  recovery  held  that  appellant  was  not 
given  an  unsafe  place  to  work  and  was  not  ordered 
into  an  unsafe  place,  and  that  appellees  warned  Drain 
when  he  took  a  post  of  danger  and  he  failed  to  heed 
the  warning. 

Also  see  Wallace  v.  Delaware  River  Ferry  Co.  of 
New  Jersey,  1943  A.M.C.  1203. 

In  the  case  of  Vileski  v.  Pad  fie- Atlantic  S.S.  Co., 
163  Fed.  (2d)  553  (CCA.  9th),  decided  by  this  Court 
on  August  29,  1947,  the  libelant  was  injured  while  re- 
pairing cei'tain  relief  valves  over  the  vessel's  boilers, 
and  in  working  over  these  valves  the  libelant  was 
standing  on  a  hand  rail,  claim  being  made  that  the 
vessel  had  failed  to  provide  a  staging.  The  court 
stated : 

"It  is  thus  clear  that  the  district  court  was  en- 
titled to  infer  that  the  only  negligence  causatively 
contributing  to  libelant's  injury  was  in  libelant 
in  choosing  to  work  on  the  rail,  installed  for  an 
entirely  different  pui'pose,  and  in  failing  in  his 
duty  to  install  the  convenient  staging.  Drain  v. 
Shipowners  &  Merchants  Totvhoat  Co.,  9  Cir.,  149 
Fed.  (2d)  845,  846. 

"The  hand  rail  for  use  in  hea^y  seas  is  no  more 
defective  or  dangerous  per  se  than  are  the  ship's 
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sides  to  keep  out  such  seas.  As  well  could  it  be 
said  of  a  deck  crew,  ordered  to  paint  the  ship's 
sides,  who  chose  to  do  so  hanging  by  individual 
ropes  lashed  to  the  ship's  rail  instead  of  using 
the  availa])le  customary  staging  and  rigging  for 
that  purpose,  that  they  were  ordered  to  work  in 
a  dangerous  place." 

A  moi'e  recent  case  decided  by  this  Court  and  on 
all  fours  witli  the  case  at  ])ar  is  that  of  Bornhiirst  v. 
U.S.A.,  164  Fed.  (2d)  789,  1948  A.M.C.  53  (CCA. 
9th),  certiorari  denied  92  L.  Ed.  700.  This  Court  de- 
nied recovery  to  another  hbelant  who  was  seriously 
injured  while  satisfying  his  own  curiosity.  Born- 
hurst's  personal  negligence  certainly  was  nominal 
compared  to  that  of  apx)ellant  herein.  This  Court, 
affirming  the  District  Court  and  denying  recovery, 
stated : 

"The  court  further  found  *  *  *  'The  libelant, 
voluntarily  and  not  in  the  performance  of  any 
work  or  duty  which  he  was  required  to  do  or 
perform,  placed  his  hands  on  the  edge  of  said 
tank  and  leaned  forward,  supporting  his  weight 
by  his  hands,  for  the  purpose  of  examining  the 
inside  of  said  tank.  Said  acts  on  the  part  of  the 
hbela]it  were  prompted  solely  and  exchisively 
by  the  libelant's  curiosity,  and  the  libelant  sus- 
tained injury  to  his  hands  when  said  tank  top 
suddenly  descended  and  pinched  the  libelant's 
fingers  between  the  mider  surface  thereof  and  the 
rim  of  said  tank.  *  *  *  The  libelant  had  no  duties 
of  any  kind  to  perform  at  or  near  the  tank  top, 
and  if  the  libelant  had  continued  in  the  perform- 
ance of  his  regular  duties,  he  would  not  have  been 
injured.  The  tank  top  *  *  *  was  a  heavy,  movable 
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and  moving-  device,  weighing  approximately  600 
pounds,  and  the  fact  that  it  was  a  heavy,  movable 
and  moving  device  was  obvious  to  any  person  ob- 
serving  the  same,  and  tlie  libelant  had  knowledge 
that  two  other  seamen  were  performing  work 
with  reference  to  said  tank  top.' 

''The  findings  are  supj)orted  by  substantial  e^d- 
dence,  are  not  clearly  erroneous  and  hence  should 
not  be  disturbed.  Upon  the  facts  found,  the  court 
correctly  concluded  that  appellant  was  not  en- 
titled to  recover,  and  that  the  libel  should  be  dis- 
missed, with  costs  to  appellee."  (Underscoring 
ours.) 

This  Court  also  held  on  December  16,  1947,  in  the 
case  of  Meintsma  v.  U.S.A.,  164  Fed.  (2d)  976,  1948 
A.M.C.  144  (CCA.  9th),  that  the  libelant,  who 
jumped  from  a  gangplank  instead  of  requesting  that 
it  be  lowered,  "assumed  all  risk  of  injury." 

In  Paul  V.  U.S.A.,  54  Fed.  Supp.  60,  the  court  held 
that  li]:)elant  took  a  chance  on  a  stormy  night  to  use 
a  gangplank  which  a  watchman  had  warned  was  un- 
safe.   The  libelant  was  not  on  duty  at  the  time  and 
there  was  no  need  of  haste.    The  court  made  the  fol- 
lowing pertinent  observations  of  the  law  involved: 
"(2)   Conceding,  for  the  present  purposes,  that 
libelant  was  so  faced  by  the  consequences  of  neg- 
ligence, he  voluntarily  exposed  himself  to,   and 
assumed  the  risk  of,  such  known  and  appreciated 
dangerous  consequences;  not  only  did  he  take  no 
precautions  whatever  to  avoid  such  ill  results  to 
himself  as  might  reasonably  have  been  anticipated 
would  come  to  him  if  and  when  he  were  com- 
pelled to  board  the  vessel  in  line  of  duty  with 
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such  consequences  still  existent,  but  he  deliber- 
ately flirted  with  the  dangerous  situation,  and  al- 
though lie  was  otherwise  in  no  hurry  to  board  the 
vessel,  was  not  under  compulsion  to  return  to  the 
ship  from  his  shore  leave  until  eight  o'clock  the 
succeeding  morning,  was  engaged  in  no  service 
for  his  employer  aT]d  was  under  no  orders  what- 
ever, he  elected  'to  take  a  chance,'  as  he,  himself, 
testified ;  he  gambled  with  the  known  danger,  lost 
his  throw,  and  now  seeks  to  have  himself  indem- 
nified for  his  foolhardiness,  if,  as  a  matter  of 
fact,  the  proximate  cause  of  all  the  ills  which  he 
represents  himself  to  have  borne  since  the  night 
of  February  16tli,  1926,  until  the  filing-  of  his  suit 
on  December  29,  1932,  were  actually  found  to  be 
his  fall  from  the  gangway  extension. 

''(3)  By  his  own  negligence  libelant  brought 
upon  himself  whatever  injury  he  suffered  and 
he  cannot  be  permitted,  in  justice,  to  recover  dam- 
ages for  it.  One  cannot  deliberately  incur  an  ob- 
vious risk  of  personal  injury  from  a  dangerous 
situation  which  he  charges  to  have  been  created 
by  the  negligence  of  another, — when  he  is  under 
neither  compulsion  nor  necessity  to  place  himself 
within  range  of  the  operative  influence  of  such 
situation  and  may  rely  upon  preventive  measures 
being  taken  to  dispose  of  the  inherent  danger  be- 
fore he  need  do  so, — and  then  be  heard  to  contend 
that  he  should  be  permitted  to  recover  from  the 
author  of  the  danger  such  damages  as  he  sus- 
tained by  reason  of  ensuing  injury.  Baltimore  d 
Potomac  R.R.  Co.  v.  Jones,  95  U.  S.  439,  24  L.  Ed. 
50(3  (1877);  38  Am.  Jur.  (1941)  ' Neghgence, ' 
§171,  pp.  845-846." 
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We  believe  this  case  strikingly  similar  to  the  facts 
now  before  this  Honoral)le  Court. 

In  the  case  of  Jackson  v.  Pittsburgh  S.S.  Co.,  131 
Fed.  (2d)  66(S  (CCA.  Hth),  the  court  denied  recov- 
ery to  a  seaman  who  jumped  ashore  in  the  absence 
of  a  ladder  or  gangplank,  holding  that  when  he  leaped 
from  the  ship  under  circumstances  where  injury  might 
reasonably  be  expected  to  result,  he  acted  on  his  own 
Abolition,  in  the  pursuit  of  liis  personal  affairs,  and 
was  not  injured  ''in  the  service  of  the  ship."  The 
court  in  denying  recovery  for  both  damages,  mainte- 
nance and  cure  in  the  Jackson  case  made  the  follow- 
ing very  pertinent  observations,  which  we  believe 
apply  with  equal  force  to  appellant's  claim: 

"(2-4)  While  maritime  law  imposes  a  duty 
upon  the  owners  of  a  vessel  to  care  for  a  seaman 
who  falls  sick  or  is  injured  in  the  service  of  his 
ship  to  the  extent  of  his  maintenance,  cure  and 
wages  {The  Osceola,  189  IT.  S.  158,  23  S.  Ct.  483, 
47  L.  Ed.  760),  in  order  to  recover,  an  injured 
seaman  must  have  acted  without  gross  negligence 
or  misconduct  (Olsen  v.  Whitney,  D.  C,  109  Fed. 
80),  and  his  own  wilful  wrong-doing  gives  him 
no  rights  against  the  vessel  or  her  owners  {The 
S.S.  Berivindglen,  1  Cir.,  88  Fed.  (2d)  125).  The 
phrase  'in  the  service  of  the  ship'  does  not  extend 
the  obligation  of  the  vessel  or  its  owners  to  in- 
juries received  by  a  seaman  while  engaged  in  his 
personal  affairs.  Collins  v.  Dollar  S.S.  Lines, 
Inc.,  D.C  S.D.  N.Y.,  23  Fed.  Supp.  395,  397. 
When  a  seaman,  by  his  own  volition,  creates  an 
extraneous  circumstance,  he  brings  about  an  in- 
tervening cause  that  directly  affects  his  relation 


27 


to  his  employers  and  to  the  ship.  He  is  respon- 
sible for  snch  intervening  canse  if  it  consists  of 
his  own  wilful  misconduct,  is  something  which  is 
done  in  pursuance  of  some  private  avocation  or 
})usiness,  or  groAvs  out  of  relations  unconnected 
with  the  service  or  is  not  the  logical  incident  of 
dutv  in  the  service.  Tli  Osceola,  supra ;  Meyer  v. 
DoUar  S.S.  Line,  9  Cir.,  49  Fed.  (2d)  1002." 

We  believe  it  to  l)c  elementary  that  the  well  known 
'^skylarking"  or  "horseplay"  rule  exempts  an  em- 
ployer from  liability  for  injuries  where  a  person 
other  than  those  engaged  in  the  horseplay  or  scuffling 
may  suffer  injury  thei'efrom.  35  Amer.  Juris.  630. 
The  rule  is  well  stated  as  follows: 

"§201.  Injury  hy  Act  of  Another  Employee  in 
Sport  or  Play — It  is  well  settled  that  an  employer 
is  not  to  be  held  liable  at  common  law  for  in- 
juries inflicted  upon  an  employee  in  sport,  or  as 
a  result  of  ^skylarking'  or  'horseplay,'  by  other 
employees  not  acting  in  the  performance  of  any 
duty  owing  to  the  master,  in  the  absence  of  any- 
thing to  show  that  the  injury  w^as  authorized  b}^ 
the  employer  or  anything  to  show  that  the  in- 
jury amounted  to  a  violation  by  the  employer  of 
some  duty  owing  to  the  injured  employee." 

Also  see  39  Corpus  Juris  546  for  the  same  rule. 

The  rule  being  so  well  known  and  established,  we 
do  not  feel  it  requires  any  fui'ther  support. 

In  Finnemore  v.  Alaska  Steamship  Company,  supra, 
13  Wn.  (2d)  276,  124  P.  (2d)  956,  the  court  quoted 
with  approval  from  Pittslmrgh  Steamship  Co.  v.  Palo, 
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supra,  64  Fed.    (2d)   198.    As  a  preliminary  to  the 

quotation,  the  Washington  court  said: 

"It  is  also  the  well  established  rule  that  no  act 
or  omission  of  the  shipowner  may  be  considered 
negligent  unless  the  danger  of  injury  was  reason- 
ably foreseeable." 


APPELLANT'S  CLAIM  FOR  MAINTENANCE. 

The  trial  court  did  not  err  in  refusing  further  main- 
tenance. The  record  shows  conclusively  that  the  ap- 
pellant received  all  wages  due  him  and  maintenance 
up  until  December  5,  1946,  at  the  rate  of  $3.50  per 
day.  (Ap.  189-190.)  No  evidence  of  any  kind  was 
offered  by  appellant  as  to  what  appellant's  "mainte- 
nance" cost  him,  and  appellant's  counsel  in  open 
coui-t  stated  that  it  was  up  to  the  couii:  to  determine 
whether  $3.50  per  day  was  a  reasonable  amount.  (Ap. 
184.)  After  some  discussion  with  respect  to  the 
amount  of  any  maintenance  due,  past  and  future,  ap- 
pellant's counsel  stated: 

"Mr.  Ames:    Well,  1  won't  press  it."     (Ap. 
187.) 

The  medical  reports  contained  in  the  Marine  Hos- 
pital's file,  Exhibit  2,  shows  that  appellant  was  dis- 
charged as  fit  for  light  duty  on  December  5,  1946, 
which  is  the  date  to  which  his  maintenance  was  vol- 
untarily paid  him.  He  actually  returned  to  work  on 
December  21,  1946  (A]).  181)  and  presumably  between 
December  5  and  December  21  was  looking  for  em- 
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ployment,  wliich  the  record  discloses  he  commenced 
on  December  21. 

We  respectfully  submit  that  the  record  is  devoid  of 
any  evidence  entitling  appellant  to  any  further  main- 
tenance. 


CONCLUSION. 

We  respectfully  submit  that  the  trial  court,  having 
heard  all  witnesses  testify  in  person  before  it  and 
having  resolved  all  material  allegations  in  favor  of 
the  appellees  and  against  the  appellant,  the  decree 
should  for  the  reasons  previously  stated  be  affirmed. 

Dated,  San  Francisco,  California, 
October  4, 1948. 

Frank  J.  Hennessy, 

United  State;^  Attonu'y. 

Proctor  for  United  States  of  America. 
John  H.  Black, 
Edward  R.  Kay, 
Henry  W.  Schaldach, 

Of  Counsel  for  United  States  of  America, 
Proctors  for  United  Fruit  Company. 
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Director,    N.W.    Branch,   National      564-608;  654-  19  and  20. 

Canners  Ass'n.  Formerly  Ass't.  657;  667-668; 
Chemist,  Bureau  of  Chemistry,  674-675;  675- 
Food  and  Drug  Administration  (R.  677;  678;  680; 
196).  681;  682;  683- 

684;  688;  690; 

691;  692;  693; 

695-696;  699-701. 

Esveldt,  George  D.— Cannery  Super-  R.  190-196;  Ex.  15, 

intendent,  E.  H.  Bendiksen  Com-  279-348;  349-  16  and  17. 

pany.    South    Bend,    Washington.  410;  654;  668- 

Formerly     biologist,     Washington  672;  675;  677; 

State  Department  of  Fisheries  (R.  679;  63,1;  683; 

190-19^1).  691;  692;  693. 

Kincaid,  Dr.  Trevor— Chairman,  De-      R.  154-190.  Ex.  13. 

partment  of  Zoology,  University  of 
Washington,  Seattle,  Washington 
(R.  154). 


xiii  Witnesses  and  Exhibits  before  Administrator 


Steele,  E.  N.  — Attorney  appearing 
for  Pacific  Coast  Oyster  Growers 
Association  (R.  2). 

Wiegardt,  John  L.— Wiegardt  Broth-      R.  150-153; 
ers,  oyster  packers,  Ocean  Park,      608-627;  685. 
Washington  (R.  150). 

July  1948  Hearing 

For  the  Administrator: 

Callaway,  Joseph— see  above.  R.  797-834;  Ex.  33. 

882-981;  983- 
1011;  1033- 
1034;  .1160-1162. 

Coding,  James  B. — see  above.  Ex.  22, 

23  and  24. 

Goodrich,    William    W.— General  Ex.  31. 

Counsel,  Food  and  Drug  Division, 
Federal  Security  Agency  (R.  702) . 

Hansen,  Douglas  C. — Inspector,  Se-      R.  843-882; 
attle  Station,  Food  and  Drug  Ad-      1050-1128. 
ministration   (R.  843). 

Kingsley,  J.  Donald — Acting  Admin- 
istrator, Federal  Security  Agency. 

Lovejoy,  Rodney  D. — Chemist,  Food 
and  Drug  Administration  (R. 
1011). 

Nicholson,  James  Frank  —  Photog- 
rapher and  microanalyist.  Food 
and  Drug  Administration  (R.  834). 

Rowe,  Sumner  C. — see  above. 

Steagall,  Edward  F. — Chemist,  Food 
and  Drug  Administration  (R. 
1015). 

Warren,  Clyde  Crabill — see  above. 


For  the  Southern  oyster  industry: 

Strasburger,  Lawrence  W. — Appear- 
ing for  Gulf-South  Atlantic  Pack- 
ers Association  and  National 
Shrimp  Canners  Ass'n.,  New  Or- 
leans, La.   (R.  702,  1035). 


R.  1011-1013. 

R.  834-839. 

Ex.  32. 

R.  1013-!l014. 

R.  1015-1016. 

Ex.  35 

and  36. 

R.  1035-1049. 

Ex.  34. 

Witnesses  and  Exhibits  before  Administrator  xiv 


For  the  Western  oyster  industry: 
Bailey,  R.  H. — ^see  above. 


Steele,  E.  N.— Attorney  for  E.  H. 
Bendiksen  Company,  South  Bend, 
Washington,  and  Wiegardt  Broth- 
ers, Ocean  Park,  Washington  (R. 
702). 


Stephan,  Albert  E. — Attorney  for 
Willapoint  Oysters,  Inc.,  Seattle, 
Washington  (R.  702). 


R.  713-795; 
1017-11030; 
1129-1160; 
1162-1164. 


Ex.  37,  38,  39, 

40,  41,  42,  43, 
and  44. 

(Ex.  39,  40  anc 
41  rejected.) 
(Ex.  43  and  44 
identified  only. 

Ex.  25,  26 
27,  28,  29,  and 
30. 


Index  to  Affiants  and  Affidavits  Received  at  July,  1948, 

Hearings 

Charlton,    Dr.    David    B.— Graduate  Ex.  28,  30. 

chemist;  Master's  degree  and 
Doctor's  degree  of  bacteriology  and 
chemistry;  formerly  assistant  bac- 
teriologist, City  of  Portland;  in- 
structor in  bacteriology,  Oregon 
State  College;  and  for  the  past 
.14  years  owner  of  Charlton  Labo- 
ratories, an  analytical  and  con- 
sulting laboratory,  including  phy- 
sical testing  and  food  and  sanitary 
bacteriology. 


Clough,  Dr.  Ray  W, — see  above. 

Hayes,  Lynn — Plant  Manager  of 
Willapoint  Oysters,  Inc. 

Hayes,  Verne — Vice  President,  Wil- 
lapoint Oysters,  Inc. 

Kirkwood,  Florence — ^Ass't  Director 
of  Mary  CuUen's  Cottage  (Oregon 
Journal  Home  Economics  Dept., 
Portland,  Oregon) ;  graduate  of 
Oregon  State  College  with  a  Foods 
major;  past  experience  managing 
restaurants.  (App.  E,  pp.  43,  48, 
49). 

Kniseley,  J.  M. — Manager,  Laucks 
Laboratories,  Inc.,  Seattle,  Wash- 
ington  (App.  E,  pp.  49-52). 


Ex.  27. 

Ex.   25. 

Ex.  26. 


Ex.  28  (Supp. 
App.  B). 


Ex.  29. 


XV  Affiants  and  Affidavits 

Laugh  ton,     Cathrine     C— Director,  Ex.  28   (Supp. 

Mary    Cullen's    Cottage     (Oregon  App.  B). 

Journal  Home  Economics  Dept., 
Portland,  Oregon,  with  complete 
facilities  for  preparing,  cooking, 
and  serving  food);  member  of 
Food  Panel  making  Consumer 
Acceptance  Test  of  canned  oysters 
(App.  E,  pp.  41-4,  47,  49). 

Mathews,    Crystal — Housewife;    and  Ex.  28   (Supp. 

employee  of  Oregon  Journal  (App.  App.  B). 

E,  p.  43,  48,  50). 

McPhillipps,  Julian — Vice  President,  Ex.  34. 

Southern  Shellfish  Company,  Inc. 

Price,      Clemmie  —  Woman      oyster  Ex.    42. 

packer   employee   of   E.    H.   Ben- 
diksen  Co.  Affidavit  to  rebut  testi- 
mony of  Food  and  Drug  employee 
(R.  866). 

Sherwood,  Randolph  M.— The  Sher-  Ex.  23. 

wood  Company,  Oysterviile,  Wash- 
ington. 

Steele,   E.   H. — see   above.   Affidavit  Elx.  37. 

supporting  photographs  of  overfill 
of  Western  oysters  in  attempting 
to  comply  with  GVz  ounce  fill. 

Walker,     Gordon — Photographer    of  Ex.  38. 

pictures  of  oyster  canning  opera- 
tion at  E.  H.  Bendiksen  Company. 

Wayman,  W.  R. — Employee,  Ameri-  Ex.  27. 

can  Can  Company.  Supported  Dr. 
Clough's   Ex.  27. 

Willett.  N.  J. — Research  repi'esenta-  Ex.  27. 

tive  in  charge  American  Can  Com- 
pany, Seattle  laboratory.  Parti- 
cipated with  Dr.  Clough  in  analysis 
in  Ex.  27.  See  also  Ex.  19  at  first 
hearing. 

Wilson,  C.  L.— The  Wilson  Packing  Ex.  24. 

Co.,  Nahcolta,  Washington. 
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3For  tl|^  Nintii  Oltrruit 

WiLLAPOiNT  Oysters,  Inc.,    Petitioner, 

vs. 
Oscar   R.   Ewing,   Administrator,   and 
J.  Donald  Kingsley,  Acting  Admin-  )  No.  11936 
istrator,  Federal  Security  Agency, 
Food  and  Drug  Administration, 

Respondents. 


PETITIONER'S  OPENING  BRIEF 


STATEMENT   OF  JURISDICTION  AND   PLEADINGS 

This  is  a  petition  for  judicial  review  of  two  Final 
Orders  of  the  Federal  Security  Agency  prescribing 
standards  of  identity  and  standards  of  fill  for  canned 
oysters.  The  First  Final  Order  was  issued  March  10, 
1948,  by  respondent,  Hon.  Oscar  R.  Ewing,  Federal 
Security  Administrator.  The  Second  Final  Order 
was  issued  August  3,  1948,  by  respondent,  Hon.  J. 
Donald  Kingsley,  Acting  Federal  Security  Adminis- 
trator. 

I.   Opinions  Below 

The  First  and  Second  Final  Orders  were  dated 
March  10,  1948,  and  August  3,  1948,  respectively,  and 
are  attached  to  petitioner's  first  supplemental  petition 
for  judicial  review  filed  herein  September  13,  1948, 
as  Appendices  A  and  B  thereof.    They  are  reported 


respectively  in  the  Federal  Register  of  March  13, 1948, 
and  of  August  12,  1948,  13  F.R.  1337-9;  4653-4.  For 
convenience,  they  are  again  reproduced  herein  as 
Appendices  A  and  B  hereof.^ 

II.   Statutory  Provisions  to  Sustain  Jurisdiction 

The  jurisdiction  of  this  court  is  invoked  under  Sec- 
tion 701(f)  (1),  (3),  (6)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  [52  Stat.  1055;  21  U.S.C.A.  (Supp.) 
371(f)(1),  (3),  (6)].  It  provides  in  part: 

"(1)  In  a  case  of  actual  controversy  as  to  the 
validity  of  any  order  *  *  *  any  person  *  *  *  ad- 
versely affected  *  *  *  may  *  *  *  file  a  petition 
v^ith  the  Circuit  Court  of  Appeals  *  *  *  for  a 
judicial  review  of  such  order.  *  *  *  " 

This  case  presents  an  actual  controversy.  Peti- 
tioner would  be  adversely  affected  if  either  of  the  two 
Final  Orders  become  effective.  Petitioner  so  alleged 
in  its  original  petition  for  judicial  review  filed  May 
22,  1948,  for  judicial  review  of  respondents'  First 
Final  Order,  and  in  petitioner's  supplemental  petitions 
filed  September  13,  1948,  for  judicial  review  of  re- 
spondents' Second  Final  Order. 

Section  701  (f)  further  provides  in  part: 

"(3)  The  court  shall  have  jurisdiction  to  af- 
firm the  order,  or  to  set  it  aside  in  whole  or  in 

^It  will  be  noted  that  the  First  Final  Order  of  March 
13,  1948  (App.  A  hereof,  page  7),  refers  to  a  prior 
final  order  dealing  with  canned  oysters  effective 
in  1945.  Reference  to  said  order  discloses  in  turn 
certain  earlier  decisions  of  predecessors  of  the  Food 
and  Drug  Administration  and  the  Department  of 
Agriculture  relating  to  canned  oysters.  The  full  text 
of  these  pertinent  prior  regulations  are  assembled 
for  convenience  as  Appendices  C  and  D  hereof. 


3 

part,  temporarily  or  permanently.  If  *  *  *  such 
order  is  not  in  accordance  with  law  the  court 
shall  *  *  *  order  the  Administrator  to  take  ac- 
tion *  *  *  in  accordance  with  law.  *  *  *  " 

The  original  petition  for  judicial  review  and  sup- 
plemental petitions  filed  herein  allege  the  many  re- 
spects in  which  both  orders  are  "not  in  accordance 
with  law"  and  pray  that  both  orders  be  permanently 
set  aside. 

Section  701(f)  further  provides  in  part: 

"{6}   The  remedies  provided  *  *  *  shall  be  in 

addition  to  *  *  *  any  other  remedies  provided  by 

law." 

The  remedies  provided  by  §10  of  the  Administrative 

Procedure  Act   [60  Stat.  243,  5  U.S.C.A.    (Supp.) 

1009(e)]  are  also  invoked.   It  provides  in  part: 

"(e)  So  far  as  necessary  to  decision  *  *  * 
the  reviewing  court  shall  decide  all  relevant 
questions  of  law,  interpret  constitutional  and 
statutory  provisions,  and  determine  the  meaning 
or  applicability  of  the  terms  of  any  agency  action. 
It  shall  *  *  *  hold  unlawful  and  set  aside  *  *  * 
findings,  and  conclusions  found  to  be  (1)  arbi- 
trary, capricious,  an  abuse  of  discretion  *  *  * 
(2)  contrary  to  constitutional  right  *  *  *  (3) 
in  excess  of  statutory  jurisdiction  *  *  *  (4)  with- 
out observance  of  procedure  required  by  law; 
(5)  unsupported  by  substantial  evidence  *  *  *. 
In  making  the  foregoing  determinations  the  court 
shall  review  the  whole  record  or  such  portions 
thereof  as  may  be  cited  by  any  party,  *  *  *  ."- 

The  original  and  supplemental  petitions  for  judi- 


~  Italics   for  emphasis   are  supplied   throughout   this 
brief  unless  otherwise  noted. 


cial  review  filed  herein  allege,  in  detail,  that  both  said 
Final  Orders  violate  the  Administrative  Procedure 
Act  in  each  of  the  five  above  enumerated  respects. 

III.   Transcript  of  Proceedings  Before  the  Administrator 

Section  701(f)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  [21  U.S.C.A.  (Supp.)  371(f)(1)]  fur- 
ther provides  in  part: 

"(1)  *  *  *  The  Administrator,  promptly 
upon  service  of  the  summons  and  petition,  shall 
certify  and  file  in  the  court  the  transcript  of  the 
proceedings  and  the  record  on  which  the  Admin- 
istrator based  his  order." 

Pursuant  thereto,  the  Federal  Security  Adminis- 
trator and  the  Acting  Federal  Security  Administra- 
tor, respectively,  have  filed  with  this  court,  the  tran- 
script of  the  proceedings  and  the  record  upon  which 
each  such  respondent  certified  that  he  based  his  re- 
spective execution  of  the  First  Final  Order  of  March 
10,  1948,  and  of  the  Second  Final  Order  of  August  3, 
1948. 

On  June  7,  1948,  this  court  entered  an  order  grant- 
ing petitioner's  motion  to  present  this  cause  on  a 
typewritten  transcript  of  the  record. 

In  conformity  therewith,  petitioner,  on  September 
13,  1948,  filed  in  this  court  three  true  copies  of  the 
transcripts  of  proceedings  and  records  in  form  iden- 
tical to  those  certified  to  by  the  Administrator  and 
by  the  Acting  Administrator,  respectively.  An  addi- 
tional or  fourth  copy  thereof  was  served  on  counsel 
for  respondents. 
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References  herein  will  be  made  to  that  record.'^ 


^The  transcript  of  proceedings  before  the  Federal 
Security  Administrator  consists  of  Vol.  /,  Vol.  II,  and 
Vol.  Ill  of  the  Original  Transcript  of  Record  which 
was  certified  to  by  respondent  Ewing  and  filed  with 
this  court  June  3,  1948,  and  of  Vol.  I,  Vol.  II,  Vol.  Ill, 
and  Vol.  IV  of  the  Supplemental  Transcript  of  Record 
which  was  certified  to  by  respondent  Kingsley  and 
filed  with  this  court  on  August  10,  1948. 

References  to  these  volumes  will  be  herein  desig- 
nated as  Orig.  Vol.  I,  etc.,  and  Supp.  Vol  I,  etc.,  re- 
spectively. 

The  record  of  hearings  before  the  Administrator  and 
Acting  Administrator,  and  exhibits  received  therein 
are  serially  paged  and  serially  numbered,  respective- 
ly, pages  1  to  701,  and  Exhibits  1  to  21,  inclusive, 
contained  in  Orig.  Vol.  II  and  Orig.  Vol.  Ill  of  the 
Original  3  volumes;  and  pages  702  to  1178,  and  Ex- 
hibits 22  to  42,  inclusive,  contained  in  Supp.  Vol.  I  and 
Supp.  Vol.  II  of  the  Supplemental  4  volumes. 

References  to  pages  of  the  record  of  hearings  and 
to  exhibits  received  will  be  herein  designated,  respec- 
tively, as  R.  1,  etc.,  to  R.  1178,  and  Ex.  1,  etc.,  to 
Ex.  h2. 

It  will  be  noted  that  the  original  certified  transcripts 
furnished  by  respondents,  and  the  true  copies  thereof 
furnished  by  petitioner,  do  not  contain  serially  num- 
bered pages  as  to  pleadings.  See  particularly  Orig. 
Vol.  I.  Accordingly,  as  a  convenience  to  the  court  and 
to  the  parties,  counsel  for  petitioner  has  prepared  a 
detailed  tabulation  (on  yellow  paper)  of  the  contents 
of  each  of  the  7  volumes  which  he  has  inserted  in 
the  frontispiece  of  each  set  of  Orig.  Vol.  I.  A  separate 
copy  of  the  contents  of  each  succeeding  volume  is 
mserted  in  the  frontispiece  of  each  of  said  volumes. 
It  tabulates  the  contents  of  each  volume  by  items. 

Reference  to  any  such  document  will  be  indicated 
as  Orig.  Vol.  /,  item  1,  etc.,  when  no  other  ready  ref- 
erence is  indicated. 


IV.   Summary  of  Pleadings 

On  March  10,  1948,  respondent,  Hon.  Oscar  R. 
Ewing,  after  notice  and  hearing  at  Washington,  D.  C, 
signed  the  First  Final  Order  to  become  effective  90 
days  thereafter,  or  on  June  11,  1948  (App.  A,  p. 
13,  hereof). 

On  April  29,  1948,  petitioner,  seeking  first  to  ex- 
haust its  administrative  remedies,  filed  a  petition 
with  the  Administrator  for  further  hearing,  reopen- 
ing, reconsideration,  revision,  and  oral  argument 
concerning  the  reasonableness  and  lawfulness  of  said 
final  order  {Orig.  Vol.  /,  item  2). 

On  May  22,  1948,  petitioner,  having  waited  as  long 
as  possible  prior  to  effective  date  of  order  for  the 
Administrator  to  rule  on  its  petition  for  further  hear- 
ing *  *  *  and  oral  argument  of  April  29, 1948,  and  not 
being  advised  of  any  decision  thereon,  filed  with  this 
court  a  petition  for  judicial  review  seeking  a  tem- 
porary and  permanent  injunction  and  an  order  re- 
manding the  proceedings  to  the  Administrator  to 
take  further  evidence  with  respect  to  petitioner's 
method  of  blanching  oysters,  which  had  been  newly 
developed  commercially  subsequent  to  the  close  of  the 
record  upon  which  the  Administrator  based  his  First 
Final  Order  of  March  10,  1948. 

On  May  25,  1948,  respondent  Ewing  denied  the 
petition  for  further  hearing  *  *  *  and  oral  argument 
of  April  29,  1948  (Orig.  Vol.  /,  iteml). 

On  June  8,  1948,  this  court  issued  an  order  remand- 
ing the  proceedings  to  the  Administrator,  respond- 
ent Ewing,  to  take  further  evidence,  and  temporarily 
stayed  the  effect  of  said  order. 


On  July  7  to  12,  1948,  a  further  hearing  was  held 
before  a  Presiding  Officer,  designated  by  respondent 
Ewing  (R.  703). 

On  August  3,  1948,  respondent  Kingsley,  as  Act- 
ing Administrator,  signed  the  Second  Final  Order, 
again  denying  relief  sought  by  petitioner  (Supp.  Vol. 
IV;  also  App.  B  hereof). 

On  August  19,  1948,  petitioner  seasonably  filed  in 
this  court  its  motion  for  an  order  continuing  the 
present  stay  pending  final  determination  as  provided 
in  this  court's  order  of  June  8,  1948,  and  for  a  per- 
manent injunction,  and  for  an  order  fixing  dates  for 
further  proceedings  herein. 

On  September  13,  1948,  petitioner  filed  and  served 
its  first  and  second  supplemental  petitions  herein,  nam- 
ing Acting  Administrator  Kingsley  as  an  additional 
respondent,  and  challenging  the  validity  of  both  the 
First  Final  Order  of  March  10,  1948,  of  respondent 
Ewing,  and  the  Second  Final  Order  of  August  3, 
1948,  of  respondent  Kingsley. 

Petitioner  also  filed  on  the  same  date  the  requisite 
copies  of  the  transcript  of  proceedings  before  the  Ad- 
ministrator. 

Various  other  motions,  affidavits  and  memoranda 
of  authorities  have  been  filed  by  the  parties,  but  de- 
tailed recital  thereof  is  not  presently  deemed  essential. 

On  September  14,  1948,  the  matter  came  before  this 
court  on  petitioner's  motion  filed  August  19,  1948. 

On  September  30,  1948,  this  court  entered  its  order 
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providing  that: 

"enforcement  of  the  final  orders  of  the  Adminis- 
trator *  *  *  are  hereby  stayed  until  the  final  order 
of  this  court  upon  the  merits  and  the  law  on  re- 
view to  this  court." 

STATEMENT  OF  THE  CASE 

Both  final  orders  were  promulgated  under  §401  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21  U.S. 
C.A.  341,  infra).  The  orders  establish  new  definitions 
and  standards  of  identity  and  new  standards  of  fill 
for  canned  oysters.  They  would  increase  the  drained 
weight  of  oyster  meats  packed  by  petitioner  and  other 
Western  producers  from  a  long  established  standard, 
and  change  the  accepted  name  of  the  food  long  used  by 
petitioner  and  other  West  Coast  packers  (App.  A 
and  B). 

From  1906  (when  the  Federal  Food  and  Drug  Act 
was  enacted,  infra)  until  1942  (when  the  War  Pro- 
duction Board  imposed  certain  temporary  tin  restric- 
tions, infra)  a  series  of  decisions  had  required  that  5 
ounces  of  drained  weight  of  oyster  meat  be  contained 
in  a  standard  No.  1  can^  (Callaway,  R.  63). 

In  1928,  the  industry  started  on  the  West  Coast.  A 
witness  for  the  Food  and  Drug  Administration  testi- 
fied that  at  that  time : 

"  *  *  *  the  question  arose  as  to  what  fill  should 

''This  No.  1  size  of  can  (also  termed  Picnic,  E.G. — for 
Eastern  Oyster,  or  Campbell's  Soup  size),  is  treated 
as  the  standard  size  in  these  proceedings  and  will  be 
so  referred  to  herein.  The  5  ounce  fill  is  equivalent 
to  a  fill  of  46  per  cent  of  can  capacity.  Other  sizes  of 
cans  are  proportionately  filled  (App.  C,  Finding  3,  p. 
27).  To  translate  per  cent  to  ounces,  see  note,  App. 
A-  D-  13.  infra. 
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be  used,  and  after  some  investigation  it  wa^  re- 
ported that  the  five-ounce  fill  was  satisfactory  for 
the  Pacific  oysters,  and  they  began  to  be  canned 
with  that  fill. 

*'At  that  time  both  the  Southern  and  Pacific 
oysters  were  using  the  same  fill. 

'That  *  *  *  continued  up  until  about  the  be- 
ginning of  the  war  when  there  was  a  cessation  of 
canning  on  the  Pacific  Coast  *  *  *  ."  (Callaway, 
R.  63-4) 

In  1946  the  Western  industry  resumed  canning  opera- 
tions. It  again  packed  the  lawful  5  ounce  fill  applic- 
able to  its  large  sized  oysters  (Callaway,  R.  64). 

Petitioner's  canned  oysters  have  been  continuously 
marketed  since  1931  under  the  label: 

"OYSTERS" 

Beneath  this  descriptive  term  is  the  legend : 

"pride  of  the  pacific" 
with  the  name  of  petitioner  and  its  address  at  Seattle, 
Washington,  printed  below  in  clear  letters  (respond- 
ents' Ex.  31). 


In  practical  effect,  the  two  assailed  Final  Orders 
would  require  petitioner  (and  all  other  Western 
packers)  to: 

(1)  increase  the  drained  or  cut-out  weight  of 
oyster  meats  from  the  existing  5  ounce  standard 
for  the  large  Western  oysters  to  a  new  require- 
ment of  61/2  ounces;  or  a  30  per  cent  increase  per 
can  (App.  A,  p.  12-13) ;  and 

(2)  remove  from  petitioner's  labels  (and  other 
Western  packers)  a  long-continued  use  on  the 
can  labels  of  the  generic  description  "OYSTERS" 
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providing  that: 

"enforcement  of  the  final  orders  of  the  Adminis- 
trator *  *  *  are  hereby  stayed  until  the  final  order 
of  this  court  upon  the  merits  and  the  law  on  re- 
view to  this  court." 

STATEMENT  OF  THE  CASE 

Both  final  orders  were  promulgated  under  §401  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21  U.S. 
C.A.  341,  infra).  The  orders  establish  new  definitions 
and  standards  of  identity  and  new  standards  of  fill 
for  canned  oysters.  They  would  increase  the  drained 
weight  of  oyster  meats  packed  by  petitioner  and  other 
Western  producers  from  a  long  established  standard, 
and  change  the  accepted  name  of  the  food  long  used  by 
petitioner  and  other  West  Coast  packers  (App.  A 
and  B). 

From  1906  (when  the  Federal  Food  and  Drug  Act 
was  enacted,  infra)  until  1942  (when  the  War  Pro- 
duction Board  imposed  certain  temporary  tin  restric- 
tions, infra)  sl  series  of  decisions  had  required  that  5 
ounces  of  drained  weight  of  oyster  meat  be  contained 
in  a  standard  No.  1  can"^  (Callaway,  R.  63). 

In  1928,  the  industry  started  on  the  West  Coast.  A 
witness  for  the  Food  and  Drug  Administration  testi- 
fied that  at  that  time: 

u  *  *  *  ^Y\e  question  arose  as  to  what  fill  should 

'*This  No.  1  size  of  can  (also  termed  Picnic,  E.O. — for 
Eastern  Oyster,  or  Campbell's  Soup  size),  is  treated 
as  the  standard  size  in  these  proceedings  and  will  be 
so  referred  to  herein.  The  5  ounce  fill  is  equivalent 
to  a  fill  of  46  per  cent  of  can  capacity.  Other  sizes  of 
cans  are  proportionately  filled  (App.  C,  Finding  3,  p. 
27).  To  translate  per  cent  to  ounces,  see  note,  App. 
A,  p.  13,  infra. 
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be  used,  and  after  some  investigation  it  was  re- 
ported that  the  five-ounce  fill  was  satisfactory  for 
the  Pacific  oysters,  and  they  began  to  be  canned 
with  that  fill. 

"At  that  time  both  the  Southern  and  Pacific 
oysters  were  using  the  same  fill. 

'That  *  *  *  continued  up  until  about  the  be- 
ginning of  the  war  when  there  was  a  cessation  of 
canning  on  the  Pacific  Coast  *  *  *  ."  (Callaway, 
R.  63-4) 

In  1946  the  Western  industry  resumed  canning  opera- 
tions. It  again  packed  the  lawful  5  ounce  fill  applic- 
able to  its  large  sized  oysters  (Callaway,  R.  64). 

Petitioner's  canned  oysters  have  been  continuously 
marketed  since  1931  under  the  label: 

"OYSTERS" 

Beneath  this  descriptive  term  is  the  legend : 

''pride  of  the  pacific" 
with  the  name  of  petitioner  and  its  address  at  Seattle, 
Washington,  printed  below  in  clear  letters  (respond- 
ents' Ex.  31). 


In  practical  effect,  the  two  assailed  Final  Orders 
would  require  petitioner  (and  all  other  Western 
packers)  to: 

(1)  increase  the  drained  or  cut-out  weight  of 
oyster  meats  from  the  existing  5  ounce  standard 
for  the  large  Western  oysters  to  a  new  require- 
ment of  6V2  ounces;  or  a  30  per  cent  increase  per 
can  (App.  A,  p.  12-13) ;  and 

(2)  remove  from  petitioner's  labels  (and  other 
Western  packers)  a  long-continued  use  on  the 
can  labels  of  the  generic  description  "OYSTERS" 
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and  require  thereafter  that  such  labels  be  changed 
to  'TACIFIC  OYSTERS"  (App.  A,  p.  6). 


At  the  same  time  the  two  assailed  Final  Orders 
would  immediately  permit  Southern  packers  of  an 
entirely  different  species  of  oysters,  subject  to  dif- 
ferent conditions  of  growth  and  of  processing,  to : 

( 1 )  lower  the  required  drained  weight  of  small 
Southern  oysters  from  the  existing  7%  ounce 
standard,  heretofore  found  reasonable  by  the 
Food  and  Drug  Administration  for  the  Southern 
type  of  pack,  to  a  new  requirement  of  6V2  ounces; 
or  a  13  per  cent  reduction  per  can  (App.  A,  p. 
12-13,  App.  C.  p.  31);  and 

(2)  confer  on  Southern  packers  a  new  and  ex- 
clusive right  to  label  their  products  by  the  generic 
description : 

"OYSTERS" 

without  any  restrictive  geographical  designation 
of  source  or  species  (App.  A,p.  6). 


The  two  Final  Orders  requiring  compliance  with 
both  of  these  concurrent  and  contrasting  detriments 
to  petitioner  and  benefits  to  Southern  packers  are  un- 
lawful in  violation  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  of  the  Administrative  Procedure 
Act,  infra. 

I.  Questions  Involved 

Whether,  as  alleged,  the  two  Final  Orders  are  "not 
in  accordance  with  law^'^^  because  they  are: 

(a)    made  "without  observance  of  procedure 
required  by  law"; 


^21  U.S.C.A.  (Supp.)  371(f)  (3)  infra,  p.  12. 


11 

(b)  "based  on  findings  of  fact  which  are  not 
supported  by  substantial  evidence." 

(c)  "in  excess  of  statutory  jurisdiction" ; 

(d)  "arbitrary,  capricious,  and  an  abuse  of 
discretion";  and 

(e)  "contrary  to  constitutional  rights";'  ^ 

II.  Manner  in  Which  Questions  Are  Raised 

The  questions  are  raised  by  the  pleadings  filed  by 
petitioner,  and  by  the  transcript  of  proceedings  and 
records  filed  by  respondents  upon  the  basis  of  which 
each  such  respondent  has  certified  that  he  based  his 
First  Final  Order  and  his  Second  Final  Order,  re- 
spectively. 

Respondents  have  filed  certain  interlocutory  motions 
and  briefs  in  opposition  to  motions  filed  by  petitioner 
for  temporary  stay  orders;  but  respondents  have  not 
filed  any  answer  or  other  form  of  pleading  challeng- 
ing either  the  jurisdiction  of  this  court  or  answering 
the  merits  of  the  allegations  of  petitioner's  original 
and  supplemental  petitions  for  judicial  review. 

III.  Statutes  Involved 

The  Federal  Food,  Drug,  and  Cosmetic  Act  of  June 
25,  1938,  c.  675,  52  Stat.  1040  [21  U.S.C.A.  (Supp.) 
301,  et  seq.],  in  parts  pertinent  to  this  case,  provides: 
"Sec.  401  (21  U.S.C.A.  341).   Whenever  in  the 
judgment  of  the  Administrator  such  action  mill 
promote  honesty  and  fair  dealing  in  the  interest 
of  consumers,  he  shall  promulgate  regulations  fix- 
ing and  establishing  for  any  food,  under  its  com- 
mon or  usual  name  so  far  as  practicable,  a  rea- 

^5  U.S.C.A.  (Supp.)  1009(e)  infra,  p.  17. 
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sonable  definition  and  standard  of  identity,  a 
reasonable  standard  of  quality,  and/or  reasoTiahle 
standards  of  fill  of  container  *  *  *  ." 

''Sec.  701(e)  [21  U.S.C.A.  371(e)].  The  Ad- 
ministrator, on  his  own  initiative  or  upon  an 
application  of  any  interested  industry  or  substan- 
tial portion  thereof  stating  reasonable  grounds 
therefor,  shall  hold  a  public  hearing  upon  a 
proposal  to  issue,  amend,  or  repeal  any  regula- 
tion contemplated  by  any  of  the  following  sec- 
tions of  this  Act:  401  *  *  *  .  At  the  hearing  any 
interested  person  may  be  heard  in  person  or  by 
his  representatives.  As  soon  as  practicable  after 
completion  of  the  hearing,  the  Administrator 
shall  by  order  make  public  his  action  in  issuing, 
amending  or  repealing  the  regulation  or  deter- 
mining not  to  take  such  action.  The  Administrator 
shall  base  his  order  only  on  substantial  evidence 
of  record  at  the  hearing  and  shall  set  forth  as 
part  of  the  order  detailed  findings  of  fact  on 
which  the  order  is  based.  *  *  *  " 

"Sec.  701(f)(1)  [21  U.S.C.A.  371(f)(1)]. 
In  a  case  of  actual  controversy  as  to  the  validity  of 
any  order  under  subsection  (e),  any  person  who 
will  be  adversely  affected  by  such  order  if  placed 
in  effect  may  *  *  *  file  a  petition  with  the  Circuit 
Court  of  Appeals  of  the  United  States 


*  *  *  )j 


"(3)  [21  U.S.C.A.  371(f)(3)].  The  court 
shall  have  jurisdiction  to  affirm  the  order,  or  to  set 
it  aside  in  whole  or  in  part,  temporarily  or  perma- 
nently. If  *  *  *  such  order  is  not  in  accordance 
with  law  the  court  shall  by  its  judgment  order 
the  Administrator  to  take  action  *  *  *  in  accord- 
ance with  law.    The  findings  of  the  Administra- 
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tor  as  to  the  factSy  if  supported  by  substantial 
evidence^  shall  be  conclusive. 

"6  [21  U.S.C.A.  371(f)(6)].  The  remedies 
provided  *  *  *  shall  be  in  addition  to  *  *  *  any- 
other  remedies  provided  by  law." 

The  Administrative  Procedure  Act  of  June  11, 1946, 
c.  324,  60  Stat.  237  [5  U.S.C.A.  (Supp.)  1001,  et 
seq.'\,  in  parts  pertinent  to  this  case  provides: 

''DEFINITIONS 

"Sec.  2.  (21  U.S.C.A.  1001)  as  used  in  this 
Act^ 

''(a)  AGENCY. — 'Agency'  means  each  authority 

*  *  *  of  the  Government  of  the  United  States. 

"(c)  RULE  AND  RULE  MAKING. — 'Rule'  means 
the  whole  or  any  part  of  any  agency  statement 
of  general  or  particular  applicability  and  future 
effect  designed  to  implement,  interpret,  or  pre- 
scribe law  or  policy  *  *  *  and  includes  the  ap- 
proval or  prescription  for  the  future  of  rates 

*  *  *  or  practices  *  *  *.  'Rule  making'  means 
agency  process  for  the  formulation,  amendment, 
or  repeal  of  a  rule. 

"(d)  ORDER  AND  ADJUDICATION.  —  'Order' 
means  the  whole  or  any  part  of  the  final  disposi- 
tion (whether  affirmative,  negative,  injunctive,  or 
declaratory  in  form)  of  any  agency  in  any  mat- 
ter other  than  rule  making  but  including  licens- 
ing. 'Adjudication'  means  agency  process  for 
the  formulation  of  an  order. 

"(e)  LICENSE  AND  LICENSING.  —  'License'  in- 
cludes the  whole  or  part  of  any  agency  permit, 
certificate,  approval,  registration,  charter,  mem- 
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bership,  statutory  exemption  or  other  form  of 
permission.  'Licensing'  includes  agency  process 
respecting  the  grant,  renewal,  denial,  revocation, 
suspension,  annulment,  withdrawal,  limitation 
amendment,  modification,  or  conditioning  of  a  li- 
cense. 

"(g)  AGENCY  PROCEEDING  AND  ACTION. — 'Agen- 
cy proceeding'  means  any  agency  process  as  de- 
fined in  subsections  (c),  (d),  and  (e)  of  this 
section.  'Agency  action'  includes  the  whole  or  part 
of  every  agency  rule,  order,  license,  sanction,  re- 
lief, or  the  equivalent  or  denial  thereof,  or  failure 
to  act." 

"RULE  MAKING 

"Sec.  4.  (21  U.S.C.A.  1003) 

"(b)  PROCEDURES. —  *  *  *,  Where  rules  are 
required  by  statute  to  he  made  on  the  record 
after  opportunity  for  an  agency  hearing^  the 
requirements  of  section  7  and  8  shall  apply  in 
place  of  the  provisions  of  this  subsection." 

"ADJUDICATION 

"Sec.  5.  (21  U.S.C.A.  1004).  In  every  case  of 
adjudication  required  by  statute  to  be  determined 
on  the  record  after  opportunity  for  an  agency 
heamng,  *  *  *. 

"(c)  SEPARATION  OF  FUNCTIONS. — The  same 
officers  who  preside  at  the  reception  of  evidence 
pursuant  to  section  7  shall  make  the  recommend- 
ed decision  or  initial  decision  required  by  section 
8  except  where  such  officers  become  unavailable 
to  the  agency.  *  *  *,  no  such  officer  shall  consult 
any  person  or  party  on  any  fact  in  issue  unless 
upon  notice  and  opportunity  for  all  parties  to 
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participate ;  *  *  *  .  No  officer,  employee,  or  agent 
engaged  in  the  performance  of  investigative  or 
prosecuting  functions  for  any  agency  in  any  case 
sJmll,  in  that  or  a  factually  related  case,  partici- 
pate or  advise  in  the  decision,  recommended  de- 
cision, or  agency  review  pursuant  to  section  8 
except  as  witness  or  counsel  in  public  proceed- 
ings. This  subsection  shall  not  apply  in  deter- 
mining applications  for  initial  licenses  or  to  pro- 
ceedings involving  *  *  *  rates,  facilities,  or  prac- 
tices of  public  utilities  or  carriers;  nor  shall  it 
be  applicable  in  any  manner  to  the  agency  or 
any  member  or  members  of  the  body  comprising 
the  agency,'* 

"HEARINGS 

"Sec.  7.  (21  U.S.C.A.  1006).  In  hearings  which 
section  4  or  5  requires  to  be  conducted  pursuant 
to  this  section — 

"(c)  EVIDENCE. — Except  as  statutes  otherwise 
provide,  the  proponent  of  a  rule  or  order  shall 
have  the  burden  of  proof.  Any  oral  or  docu- 
mentary evidence  may  be  received,  but  every 
agency  shall  as  a  matter  of  policy  provide  for 
the  exclusion  of  irrelevant,  *  *  *  evidence  and  no 
sanction  shall  be  imposed  or  rule  or  order  be 
issued  except  upon  coyisideration  of  the  whole 
record  *  *  *  and  as  supported  by  and  in  accord- 
ance with  the  reliable,  probative,  and  substan- 
tial evidence.  Every  party  shall  have  the  right 
to  present  his  case  or  defense  by  oral  or  documen- 
tary evidence,  to  submit  rebuttal  evidence,  and  to 
conduct  such  cross-examination  as  may  be  re- 
quired for  a  full  and  true  disclosure  of  the  facts. 
**  *♦♦***** 

"(d)    RECORD. — The   transcript   of   testimony 
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and  exhibits,  together  with  all  papers  and  re- 
quests filed  in  the  proceeding,  shall  constitute 
the  exclusive  record  for  decision  in  accordance 
with  section  8  *  *  *  .  Where  any  agency  decision 
rests  on  official  notice  of  a  material  fact  not  ap- 
pearing in  the  evidence  in  the  record,  any  party 
shall  on  timely  request  be  afforded  an  opportu- 
nity to  show  the  contrary.'^ 

"decisions 

"Sec.  8.  (21  U.S.C.A.  1007).  In  cases  in  which 
a  hearing  is  required  to  be  conducted  in  con- 
formity with  section  7 — 

"(a)  ACTION  BY  SUBORDINATES. — In  cases  in 
which  the  agency  has  not  presided  at  the  recep- 
tion of  the  evidence,  the  officer  who  presided  {or, 
in  cases  not  subject  to  subsection  (c)  of  section  5, 
any  other  officer  or  officers  qualified  to  preside 
at  hearings  pursuant  to  section  7)  shall  initially 
decide  the  case  or  the  agency  shall  require  *  *  * 
the  entire  record  to  he  certified  to  it  for  initial 
decision. 

"(b)  SUBMITTALS  AND  DECISIONS. — Prior  to 
each  recommended,  initial,  or  tentative  decision, 
or  decision  upon  agency  review  *  *  *  the  parties 
shall  he  afforded  a  reasonable  opportunity  to  suh- 
mit  for  the  consideration  of  the  officers  participat- 
ing in  such  decisions  (1)  proposed  findings  and 
conclusions,  *  *  *  and  (3)  supporting  reasons  for 
such  *  *  *  proposed  findings  or  conclusions. 
The  record  shall  shotv  the  riding  upon  each 
such  finding  (or),  conclusion  *  *  *  presented. 
All  decisions  *  *  *  shall  *  *  *  include  a  statement 
of  (1)  findings  and  conclusions,  as  well  as  the  rea^ 
sons  or  basis  therefore,  upon  all  the  material 
issues  of  fact,  law,  or  discretion  presented  on  the 
record;  ***.'' 
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"JUDICAL  REVIEW 

"Sec.  10.   (21  U.S.C.A.  1009) 

********** 

"(a)  RIGHT  OF  REVIEW. — Any  person  suffering 
legal  wrong  because  of  any  agency  action,  or  ad- 
versely affected  or  aggrieved  by  such  action  with- 
in the  meaning  of  any  relevant  statute,  shall  be 

entitled  to  judicial  review  thereof. 
********** 

"(e)  SCOPE  OF  REVIEW. — So  far  as  necessary 
to  decision  and  where  presented  the  reviewing 
court  shall  decide  all  relevant  questions  of  law^ 
interpret  constitutional  and  statutory  provisions, 
and  determine  the  meaning  or  applicability  of 
the  terms  of  any  agency  action.  It  shall  *  *  *  (B) 
hold  unlawful  and  set  aside  agency  action,  find- 
ings, and  conclusions  found  to  be  (1)  arbitrary, 
capricious,  an  abuse  of  discretion,  or  otherwise 
not  in  accordance  with  law;  (2)  contrary  to  con- 
stitutional right,  power,  privilege,  or  immunity; 
(3)  in  excess  of  statutory  jurisdiction,  authority, 
or  limitations,  or  short  of  statutory  right;  (4) 
without  observance  of  procedure  required  by 
law;  (5)  unsupported  by  substantial  evidence  in 
any  case  subject  to  the  requirements  of  sections 
7  and  8  or  otherwise  reviewed  on  the  record  of 
an  agency  hearing  provided  by  statute;  *  *  *  . 
hi  making  the  foregoing  determinations  the  court 
shall  review  the  whole  record  or  such  portions 
thereof  as  may  be  cited  by  any  party,  and  due 
account  shall  be  taken  of  the  rule  of  prejudicial 
error." 
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HISTORICAL  NARRATIVE  OF  FACTS 

Oysters  have  been  canned  commercially  for  the  past 
fifty  years.  The  industry  was  located  on  the  Gulf  and 
South  Atlantic  Coasts  until  1928  when  it  also  devel- 
oped on  the  West  Coast  (Callaway,  R.  31).  During  all 
of  these  years  until  1944  the  standard  of  fill  for  canned 
oysters  remained  unchanged  (App.  D). 

In  1906  Congress  enacted  the  Food  and  Drug  Act 
of  June  30,  1906,  c.  3915,  34  Stat.  768  (21  U.S.C.A. 
1,  et  seq.).  Administration  of  this  Act  was  vested  in 
the  Department  of  Agriculture,  29  Op.  Atty.  Gen.  Jt-QJi, 
{1912).  This  Act,  as  from  time  to  time  amended,'^ 
continued  in  effect  until  1938,  when,  contemporaneous 
with  the  enactment  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  supra,  the  former  act  was  superseded. 
The  new  act  now  vests  jurisdiction  in  the  Federal 
Security  Administrator  [21  U.S.C.A.  (Supp.)  §321 
(d)]. 

I.  History  of  Federal  Requirements  for  "Fill  of  Con- 
tainer" of  Canned  Oysters 

During  the  years  from  1906  to  1944,  respondents 
and  their  predecessor,  the  Department  of  Agriculture, 


'^The  McNary-Mapes  Amendment  of  July  8,  1930,  c. 
874,  46  Stat.  1019,  expressly  amended  §10  of  the  Food 
and  Drug  act  to  authorize  establishment  of  reasonable 
standards  of  quality,  condition  and  fill  for  canned 
foods.  See  Nolan  v.  Morgan,  69  F.(2d)  471  (CCA.  7, 
1934)  affg.,  3  F.  Supp.  143.  Theretofore  standards 
of  fill  of  container  had  been  established  pursuant  to 
then  existing  Food  and  Drug  Act  prohibitions  against 
adulteration  and  misbranding  of  products  which  were 
subject  to  criminal  and  forfeiture  proceedings.  21 
U.S.C.A.  1,  et  seq. 
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issued  several  regulations  having  to  do  with  the  re- 
quired fill  of  canned  oysters  and  related  products.  The 
full  text  of  each  of  these  decisions  is  set  forth  in  Ap- 
pendix D,  and  are  summarized  below. 

In  1912  it  issued  Food  Inspection  Decision  No.  144. 
It  stated  that  the  can: 

u*  *  *  should  be  as  full  of  food  as  is  prac- 
ticable for  packing  and  processing  without  injur- 
ing the  quality  or  appearance  of  the  contents." 

It  then  pointed  out  that  in  some  foods,  as  for  example, 
canned  tomatoes,  the  addition  of  water  is  deemed 
adulteration,  but  that: 

^'Other  foods  may  require  the  addition  of  wat- 
er, (or)  brine,  *  *  *  either  to  combine  with  the 
food  for  its  proper  preparation  or  for  the  purpose 
of  sterilization  *  *  *  ." 

It  then  gave  as  an  example,  peas,  which,  it  found, 
should  contain  only  sufficient  liquor  to  fill  the  inter- 
stices and  cover  that  product.  It  then  ruled  that: 
"Canned  foods  *  *  *  loiU  be  deemed  *  *  *  adul- 
terated if  they  are  found  to  contain  water,  (or) 
brine  *  "^  *  in  excess  of  the  amount  necessary  for 
their  proper  preparation  and  sterilization.^ '  (App. 
D,  p.  35) 

On  February  19,  1914,  the  Department  promul- 
gated two  regulatory  opinions,  Nos.  2  and  3,  which 
fixed,  respectively,  the  amount  of  drained  weight  of 
clam  meat,  and  of  oyster  meat,  required  in  various 
sizes  of  canned  clams  and  canned  oysters. 

Opinion  No.  2  referred  to  Food  Inspection  Decision 
No.  144,  supra,  recited  inquiries  received  from  packers 
of  canned  clams  as  to  the  weight  which  cans  should 
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contain  in  order  to  comply  with  the  requirements  of 
the  above  decision,  recited  an  investigation  by  its 
Bureau  of  Chemistry,  and  found: 

"As  a  result  of  this  investigation  *  *  *  that 
cans  which  contain  (a  weight  of  5  ounces  in  the 
No.  1  regular  or  oyster  can  and  proportional 
weights  in  other  cans)  of  drained  clam  meat  *  *  * 
will  satisfactorily  fulfill  the  requirements  of  Food 
Inspection  Decision  No.  IJ^J^.^'  (App.  D,  p.  37) 

On  the  same  date,  February  19,  1914,  the  Depart- 
ment issued  Opinion  No.  3,  which  recited  that: 

"  *  *  *  pending  further  investigation  the 
iveights  {of  oyster  meats)  agreed  upon  by  the 
canners  {of  5  ounces  in  the  No.  1  can,  and  pro- 
portional weights  in  other  cans)  *  *  *  will  be 
regarded  *  *  *  as  satisfactorily  fulfilling  the 
requirements  of  Food  Inspection  Decision  No. 
UV'  (App.  D,  p.  38) 

Thus  in  1914  drained  weights  were  established  for 
all  canned  oysters,  identical  with  those  found  reason- 
able for  canned  clams,  on  the  basis  of  the  5  ounce  fill.^ 

On  October  21,  1914,  the  Department  issued  Opin- 
ion No.  88,  which  confirmed  its  earlier  determination 
of  a  5  ounce  drained  weight  prescribed  in  Opinions 
Nos.  2  and  3,  and  further  provided  that : 

^'  *  *  *  the  quantity  *  *  *  of  a  package  of 
canned  {cove)  oysters  or  canned  clams,  as  usual- 
ly packed  and  processed,  should  he  declared  on 
the  ba^is  of  the  'cut-out'  weight  of  the  drained 
meat."  (App.  D,  p.  38) 

^The  can  sizes  vary  but  as  to  the  No.  1  regular  can 
and  as  to  the  No.  2  regular  can,  drained  weights  of  5 
ounces  and  10  ounces,  respectively,  were  prescribed, 
and  the  others  were  proportionate   (App.  D,  p.  37). 
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This  required  the  can  to  be  labelled  in  effect  "Drained 
Weight — 5  ounces."  It  was  repealed  in  1923.  See 
Opinion  No.  379,  below. 

On  August  18,  1915,  it  promulgated  Opinion  No. 
134  which  outlined  the  procedure  for  draining  in 
order  to  determine  the  cut-out  or  drained  weight  of 
canned  clams  and  canned  oysters  (App.  D,  p.  39). 

On  February  14,  1923,  it  revoked  Opinion  No.  88 
by  its  Opinion  No.  379,  stating: 

''Because  the  liquid  ^packing  medium  in  canned 
clams  and  canned  oysters  has  a  certain  food  value 
and  is  ordinarily  utilized  as  food,  no  objection 
will  he  made  to  marking  the  net  weight  of  these 
products  in  terms  of  total  weight,  liquid  in- 
cluded:' (App.  D,  p.  40) 

It  then  reaffirmed  the  findings  in  Opinions  Nos.  2 
and  3,  supra,  that  the  drained  or  cut-out  weights  of 
clam  meats  and  of  oyster  meats  should  be  5  ounces 
in  the  No.  1  can  (App.  D,  p.  40).  This  restored 
permission  to  show  ''Net  Weight,"  5  ounces  of  which 
were  required  to  be  oyster  meat  and  the  balance  a 
packing  medium  ''of  certain  food  value  and  *  *  * 
ordinarily  utilized  as  food.'' 

The  5  ounce  drained  weight  was  adopted  by  all 
canners  of  canned  oysters  (Rowe,  R.  94).  These 
orders  continued  in  effect  unchanged  in  any  respect 
by  the  Department  of  Agriculture,  the  Food  and  Drug 
Administration,  or  the  Federal  Security  Agency,  dur- 
ing the  years  from  the  various  dates  that  they  were 
promulgated  until  1944,  as  to  Southern  oysters,  and 
1947-8,  as  to  Western  oysters  (App.  C,  A  and  B). 
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However,  in  the  latter  part  of  1942,  the  War  Pro- 
duction Board  issued  Conservation  Order  M-81  to 
conserve  the  wartime  use  of  tin  plate. ^^  It  provided, 
among  other  things,  that  canned  oysters  be  packed 
only  in  certain  sizes  of  cans,  the  smallest  of  which 
was  the  standard  No.  1  can,  and  that  if  packed,  the 
No.  1  can  must  contain  not  less  than  7^2  ounces  of 
drained  weight  (Carriere,  R.  448). 

The  Southern  industry  had  already  complied  with  a 
similar  War  Production  Board  requirement  in  increas- 
ing the  drained  weight  contents  of  its  pack  of  South- 
ern canned  shrimp  to  7^2  ounces,  and  it  likewise 
agreed  to  adopt  the  required  wartime  7i/^  ounce  fill 
for  canned  oysters  (Holcombe,  R.  550).  It  was  their 
definite  understanding  that  the  heavy  fill  would  not 
continue  indefinitely  but  that  they  "would  revert  back 
to  the  pre-war  fill  (5  ounces)  after  the  conflict  was 
over"  (Holcombe,  R.  550;  Carriere,  R.  448-9;  Calla- 
way, R.  65). 

The  Western  industry  did  not  adopt  the  War  Pro- 
duction Board  measure  and  hence  did  not  obtain  tin 
for  canning  oysters  during  the  war  years  while  the 
war  conservation  order  was  in  effect  (Bendiksen,  R. 
443).  During  that  period  they  sold  their  products 
chiefly  in  the  fresh  market  (Clough,  R.  204).  The 
Western  industry  resumed  packing  of  canned  oysters 
in  April,  1946,  at  the  lawful  pre-war  weight  of  5 
ounces  for  the  No.  1  can  (Bendiksen,  R.  443-4;  Cal- 
laway, R.  64). 


^^7  F.R.  947,  4836,  and  successive  amendments.  See  32 
C.F.R.  (Cum.  Supp.)  p.  9318. 
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But,  after  War  Production  Board  Conservation  Or- 
der M-81  had  become  effective  in  1942,  the  Food  and 
Drug  Administration  announced  that  it  would  hold 
a  hearing  on  the  fill  of  containers  for  canned  oysters 
in  Washington,  D.  C,  on  August  22,  1944  (Carriere, 
R.  450). 

The  Pacific  Coast  canners  entered  an  appearance. 
No  oysters  were  being  canned  on  the  Pacific  Coast, 
and  there  was  no  evidence  with  respect  to  Pacific  oys- 
ters (Callaway,  R.  66-7). 

The  Southern  industry  did  not  appear  at  that  hear- 
ing "because  it  occurred  during  the  period  of  peak 
production"  in  the  shrimp  pack,  and  because  there 
remained  "the  problem  of  tin  conservation"  (Carriere, 
R.  450-1;  Sewell,  R.  545). 

Mr.  Callaway,  a  witness  for  the  Food  and  Drug 
Administration,  stated  in  the  1947  hearing: 

"A  hearing  was  held  (in  1944),  at  which  /  tes- 
tified. The  present  standard  fill  of  container  was 
adopted  on  the  basis  of  that  evidenced  (Callaway, 
R.  15) 

Exhibit  3  is  the  "present  standard  fill"  to  which 
Mr.  Callaway  referred.  It  established  in  1944  a  1^2 
ounce  fill  for  the  small  Southern  oysters.  That  order 
is  reproduced  herein  as  Appendix  C.'-^ 

•'The  order  of  March  10,  1948  (App.  A,  p.  7,  finding 
2)  identifies  this  order  as  "an  order  effective  Febru- 
ary 23,  1945."  These  dates  are  reconciled  because 
Exhibit  3,  or  Appendix  C,  was  published  in  the  Fed- 
eral Register  November  25,  1944,  9  F.R.  14008-9, 
and  by  its  closing  paragraph  provided  that  it  should 
become  effective  on  the  90th  day  following  the  date  of 
publication,  i.e.,  February  23,  1945. 
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It  first  recites  (with  some  modifications  of  language 
and  intent)  the  effect  of  some  of  the  prior  orders  of 
the  Secretary  of  Agriculture  (App.  C,  findings  1 
and  2;  compare  texts  quoted  in  Appendix  D). 

This  1944  order  (App.  C)  stated  in  finding  4  that 
when  cans  of  oysters  were  filled  to  the  5  ounce  fill, 
in  compliance  with  the  then  outstanding  orders  of 
the  Secretary  of  Agriculture: 

"  *  *  *  the  cans  contain  a  smaller  quantity  of 
oysters  than  consumers  expect  from  the  size  of 
the  container. "^'^  (App.  C,  finding  4) 

The  1944  order  contained,  in  part,  the  following  find- 
ings which  summarize  much  of  the  background  of 
this  proceeding : 

''5.  Prior  to  1928  all  oyster  canneries  in  this 
country  were  located  along  the  Atlantic  Coast 
and  the  Gulf  Coast.  In  1928  oyster  canning  was 
begun  on  the  Pacific  Coast.  At  present  oyster 
canneries  are  situated  principally  on  the  South 
Atlantic  and  Gulf  Coasts  and  the  Northwest 
Pacific  Coast 

"6.  The  oysters  canned  on  the  Atlantic  Coast 
and  Gulf  Coast  are  for  practical  purposes  the 
same  type  but  those  canned  on  the  Pacific  Coast 
are  of  different  species^  and  are  considerably 
larger  in  size. 

"7.  After  the  shell  oysters  are  delivered  to  the 
cannery  *  *  *  (they)  are  *  *  *  steamed  *  *  *  . 

^^'The  only  cans  in  evidence  were  of  Southern  oysters. 
Moreover,  as  recently  as  July  10,  1947,  Mr.  Calla- 
way testified  that  ''during  all  of  these  years"  he  did 
not  ''recall  any  definite"  complaints  by  consumers  as 
to  the  5  ounce  fill  of  container  of  canned  oysters  (Cal- 
laway, R.  64). 
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After  steaming  they  are  *  *  *  filled  into  the  cans 

*  *  *.  *  *  *  with  a  predetermined  weight  of 
oysters,  brine  or  voater  aiid  a  salt  tablet  are 
added,  and  the  cans  are  sealed  by  machine  and 
then  processed  by  heat  to  prevent  spoilage  of  the 
product. 

"8.  The  steaming  causes  the  shells  to  open 

*  *  *  at  the  same  time  tlie  oyster  meat  loses 
liquid  and  shrinks  in  both  size  and  weight.  Until 
the  maximum  shrinkage  is  reached,  increased 
time  or  temperature  of  steaming  increases  the 
shrinkage.  The  tiine  and  temperature  *  *  *  varies 

*  *  *  depending  on  a  number  of  factors  such  as 
the  ammuU  of  shritikage  the  canner  desires  and 
the  difference  of  composition  of  the  oysters. 

''9.  In  general,  Pacific  Coast  canneries  do  not 
steam  to  the  same  extent  as  Atlantic  and  Gulf 
canneHes.  In  Atlantie  and  Gulf  packed  oysters 
there  is  usually  a  slight  gain  in  weight  during 
processing  in  the  can,  whereas  in  Pacific  packed 
oysters  a  considerable  part  of  the  total  shi'inkage 
takes  place  in  the  processing  with  a  consequent 
loss  of  weight. 

"10.  Considerable  experimental  work  has  been 
done  in  recent  years  by  the  Food  and  Drug  Ad- 
ministration on  Atlantic  Coast  and  Gulf  Coast 
canned  oysters  for  the  purpose  of  establishing  a 
fill  of  container  standard.  Very  little  experimen- 
tal work  has  been  done  by  the  Administration  on 
Pacific  Coast  canned  oysters,  the  principal  rea- 
son being  that  none  have  been  packed  there  since 
1942. 

''11.  It  is  entirely  practicable  under  existing 
cannery  practices  for  canneries  on  the  Atlantic 
Coast  and  Gulf  Coast  to  pack  oysters  so  that  the 
drained  weight  of  oysters  taken  from  each  can 
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will  be  at  least  68%  of  the  water  capacity  of  the 
container.  Such  a  fill  can  he  met  in  commercial 
practice  without  unreasonable  difficulty  and  with- 
out  daTnage  to  the  product.  *  *  * 

"12.  Pacific  Coast  canners  have  not  packed 
oysters  commercially  since  1942.  *  *  *  jt  has 
been  the  practice  of  Pacific  Coast  oyster  canners 
to  pack  the  No.  1  can  to  give  a  drained  weight 
of  5  ounces  *  *  *.  There  are  uswally  from  J^  to  8 
oysters  in  the  No.  1  can  *  *  *  ^o  give  the  5-ounce 
drained  weight.  *  *  *  The  average  drained  weight 
per  oyster  of  Pacific  Coast  canned  oysters  is  at 
least  1/2  ounce  and  is  usually  more. 

*'13.  Atlantic  Coast  and  Gulf  Coast  canned  oys- 
ters vary  in  size,  their  drained  weight  averaging 
from  about  ^  oysters  per  ounce  to  about  13  oysters 
per  ounce. 

"CONCLUSIONS 

"1.  There  is  insufficient  evidence  in  this  record 
to  warrant  the  findings  of  fact  on  which  to  base 
a  standard  of  fill  of  container  when  drained 
weight  of  oysters  in  a  particular  can  averages  V2 
ounce  or  more  per  oyster. 

«  *  *  *  ^Yie  following  regulation  is  hereby 
promulgated : 

"§36.6  *  *  *  (a)  The  standard  of  fill  of  con- 
tainer for  canned  oysters  when  the  drained 
weight  *  *  *  after  processing  averages  less  than 
1/2  *  *  *  ounce  per  oyster  is  *  *  *  not  less  than  68 
per  cent  of  the  water  capacity  *  *  *  . 

"(b)  *  *  *  canned  oysters  means  oysters 
packed  into  containers  which  are  then  sealed  and 
processed  by  heat  to  prevent  spoilage. 

((      t  :t:  H:  *  ^  H:  :):  :ic  ^  >ic)> 
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The  Southern  oyster  industry  did  not  challenge  the 
validity  of  this  1944  order,  and  the  Western  packers 
could  not  challenge  it,  although  they  alone  had  pro- 
tested, because  they  were  not  "adversely  affected" 
within  the  jurisdictional  requirements  of  Section 
701(f)(1)  of  the  Food,  Drug,  and  Cosmetic  Act, 
supra. 

In  1946,  petitioner  and  other  Pacific  Coast  canners 
resumed  canning  on  the  5  ounce  drained  weight  (Cal- 
laway, R.  64).  This  was  the  lawful  standard  applic- 
able to  the  large  Pacific  oysters  pursuant  to  the  above 
1944  order  (App.  C). 

A  witness  for  the  Food  and  Drug  Administration 
testified  a  year  or  more  later  on  July  10,  1947,  that 
"violent  complaints"  were  received  by  the  Food  and 
Drug  Administration  from  the  Southern  industry  who 
were  packing  to  the  71/2  ounce  fill  (Callaway,  R.  64; 
Ex.  4).  The  Southern  industry  had  voluntarily  packed 
at  that  fill  under  the  War  Production  Board  Order 
M-81  (Holcombe,  R.  550),  and  that  same  7%  ounce 
fill  had  been  carried  forward  as  to  the  small  Southern 
oysters  by  the  Food  and  Drug  Administration  order 
of  November  18,  1944  (App.  C). 

But,  the  first  advice  that  petitioner  and  others  in 
the  Western  industry  received  was  by  a  notice  pub- 
lished in  the  Federal  Register  in  February  1947  (Ex. 
8).    It  stated  in  part: 

«*  *  *  Regulations  *  *  *  'promulgated  on  No- 
vember 25,  19Jf,Jf.  *  *  *  require  (s)  *  *  *  when 
the  drained  weight  *  *  *  averages  less  than  V2 
ounce  per  oyster,  *  *  *  (that)  not  less  than  68 
per  cent  of  the  *  *  *  capacity  of  the  can  *  *  * 
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(be)  packed.  For  the  No.  1  can  *  *  *  a  drained 
weight  of  about  7.5  ounces  of  oysters  is  required. 

"At  the  hearing  (in  August  1944)  *  *  *  there 
was  insufficient  evidence  *  *  *  to  base  a  standard 
of  fill  *  *  *  when  the  drained  weight  *  *  *  aver- 
ages %  ounce  or  more  per  oyster.  *  *  * 

u*  *  *  sQj^g  packers  of  canned  oysters  are  now 
putting  up  large  oysters,  not  subject  to  the  *  *  * 
standard,  so  that  the  drained  weight  *  *  *  is  5 
ounces  *  *  *.  Although  such  canned  oysters  are 
not  subject  to  the  *  *  *  fin  of  container  standard 
they  are  subject  to  the  *  *  *  Food,  Drug,  and 
Cosmetic  Act.  Section  402(b)(2)  *  *  *  states 
that  a  food  shall  be  deemed  to  be  adulterated  if 
any  substance  has  been  substituted  *  *  *.  Section 
J^03(d)  *  *  *  provides  that  a  food  shall  be  deemed 
to  be  misbranded  if  its  container  is  *  *  *  mis- 
leading. It  is  our  opinion  that  these  sections  d'P'ply 
to  canned  oysters  if  water,  brine,  or  liquid  drain- 
ing from  oysters  during  processing,  replaces  a 
quantity  of  oysters  lohich  should  be  added  to 
fill  the  can. 

''It  is  the  intention  of  this  Agency  to  call  a 
hearing  *  *  "^  to  adopt  definitions  and  standards 
of  identity  and  *  *  '^  fill  of  container  for  all  can- 
ned oysters.  In  the  meantime  the  Food  and  Drug 
Administration  will  apply  the  substantive  provi- 
sions of  the  Act  to  canned  oysters  where  the  con- 
tainer is  not  as  full  of  oysters  as  is  practicable 
without  injury  to  the  quality  or  appearance  of 
the  product." 

This  notice  by  its  terms  would  appear  to  indicate 
that  petitioner  and  others  on  the  Pacific  Coast  were 
in  some  manner  violating  the  Act,  although  they  had 
resumed  after  the  war  with  the  knowledge  of  the 
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Food  and  Drug  Administration  (Callaway,  R.  64), 
and  were  adhering  to  the  lawful  5  ounce  drained 
weight  that  had  been  standardized  since  1914  (App. 
D,  pp.  35-40). 

However,  although  this  notice  suggested  that  the 
existing  standards  of  fill  might  be  increased,  the  Com- 
missioner of  the  Food  and  Drug  Administration  on 
May  22,  1947,  notified  his  Chiefs  of  the  Food  and 
Drug  District  Offices  throughout  the  country,  that 
application  had  been  received  to  reduce  the  required 
drained  weights  (Ex.  6).   It  states  in  part: 

"As  you  know,  applications  have  been  received 
from  a  substantial  portion  of  the  canned  oyster 
and  canned  shrimp  industries  asking  that  hear- 
ings be  called  on  proposals  *  "^  '^  to  lower  the  re- 
quired drained  weights.  In  the  case  of  canned 
oysters  the  Administrator  has  also  issued  a  not- 
ice (Federal  Register  of  February  7,  1947),  stat- 
ing *  *  *  his  intention  to  call  a  hearing  on  a 
proposal  to  amend  that  part  of  the  fill  of  con- 
tainer standard  limiting  its  application  to  canned 
oysters  *  *  *  of  *  *  *  less  than  1/2  ounce.  *  *  * 
hearings  will  be  called  in  Washington  early  in 
July  on  proposals  to  amend  both  standards.  Prob- 
ably a  session  of  the  canned  oyster  hearing  will 

be  held  later  on  the  Pacific  coast. 

********** 

a*  *  *  ^'/ie  applications  for  changes  in  the 
fill  of  container  standard  for  both  canned  oysters 
and  canned  shrimp  state  that  the  quality  of  both 
foods  is  injured  by  the  fills  now  required.  *  *  *" 

On  June  6,  1947,  a  notice  of  hearing  to  commence 
July  10,  1947,  at  Washington,  D.  C,  was  published  in 
the  Federal  Register   (Ex.  1).  It  did  not  advise  of 
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any  precise  ''proposar'  to  change  the  standard  of  fill, 
either  by  increasing  or  lowering  the  then  existing 
standards  of  5  ounces  for  large  oysters  and  of  7% 
ounces  for  small  oysters,  but  left  that  figure  blank 
"to  be  fixed  on  the  basis  of  evidence  taken  at  the 
hearing"  [Ex.  1,  p.  ii,  §36.6 (a)]. 

The  foregoing  summarizes  the  facts  which  tran- 
spired with  respect  to  the  standard  of  fill  of  container 
prior  to  the  1947-1948  hearings. 

II.   History  of  "Common  or  Usual  Namie"  of  Canned 

Oysters 

The  first  reference  to  the  '^common  or  usual  name" 
of  canned  oysters  is  contained  in  Opinion  No.  88,  issued 
October  21,  1914  (App.  D,  p.  88).  It  identifies  all 
canned  oysters  uniformly  by  the  single  term: 

"CANNED   (COVE)   OYSTERS". 

At  that  time,  all  canned  oysters  were  produced  on  the 
Atlantic  and  Gulf  Coast  (App.  C,  p.  27). 

The  second  reference  to  "common  or  usual  name" 
is  contained  in  the  November  18,  1944,  decision  of 
the  Federal  Security  Administrator  (App.  C).  It  is 
captioned  in  part: 

"Definitions  and  Standards  of  Identity." 
Finding  No.  6  states  in  full  text: 

"6.  The  oysters  canned  on  the  Atlantic  Coast 
and  Gulf  Coast  are  for  practical  purposes  the 
same  type  but  those  canned  on  the  Pacific  Coast 
are  of  different  species,  and  are  considerably 
larger  in  size." 

In  Findings  12  and  13,  the  1944  order  (App.  C,  p.  29) 
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distinguishes  between  oysters  on  the  basis  of  size, 
finding  that  Pacific  Coast  oysters  are  usually  1/2 
ounce  or  more  in  drained  weight,  and  that  Atlantic 
and  Gulf  Coast  oysters '  average  from  i/4  ounce  to 
about  l/13th  ounce  in  drained  weight. 

The  third  reference  to  ''common  or  usual  name"  is 
contained  in  the  1944  order.  Its  Conclusion  portion 
promulgates  the  following  regulation: 

"§36.6 (b)  For  the  purposes  of  this  section 
canned  oysters  means  oysters  packaged  into  con- 
tainers which  are  then  sealed  and  processed  by 
heat  to  prevent  spoilage."  (App.  C,  p.  31) 

Petitioner's  canned  oysters  have  been  continuously 
so  labelled  as  "OYSTERS"  without  geographical  re- 
striction for  16  years  (Ex.  31,  R.  755). 

No  further  reference  to  "common  or  usual  name" 
was  made  until  the  1947-1948  hearings  (Ex.  1). 

III.  Summary  of  Evidence  and  Record^  ^  Considered  by 
the  Administrator  in  Issuing  His  First  Final  Order  of 
March  10,  1948;  and  That  Considered  by  the  Acting 
Administrator  in  Issuing  His  Second  Final  Order  of 
August  3,  1948. 

The  oral  evidence^  ^  in  this  case,  at  the  two  succes- 
sive hearings,  comprises  1178  pages  of  testimony  of  19 
witnesses.  Of  these,  7  are  officials  of  the  Food  and 
Drug  Administration,  Messrs.  Allen,  Callaway,  Han- 
sen, Lovejoy,  Nicholson,  Rowe,  and  Steagall;  7  testi- 
fied on  behalf  of  the  Western  oyster  industry,  Messrs. 


"For  record  references  to  testimony  of  each  witness 
and  of  exhibits  see  Table  of  Witnesses  and  Exhibits 
before  Administrator,  supra. 
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Bailey,  Barnett,  Bendiksen,  Clough,  Esveldt,  Kincaid, 
and  Wiegardt;  and  5  are  officers  of  the  Southern 
oyster  industry,  Messrs.  Carriere,  Holcombe,  Jastrem- 
ski,  Sewell  and  Strasburger. 

The  documentary  evidence  offered  by  the  parties 
consists  of  42  exhibits  comprising  more  than  200 
pages,  of  which  21  were  offered  by  the  Administrator, 
20  by  the  Western  industry,  and  1  by  the  Southern 
industry;  and  of  various  pleadings  of  the  parties. 

For  summary  purposes,  the  evidence  and  record 
may  be  briefly  reviewed  in  chronological  divisions, 
set  forth  in  the  sequence  of  proof: 

(A)  Evidence  offered  at  July,  1947,  hearings 
(1)  By  the  Administrator: 

Oral  evidence  was  offered  through  3  vntneisses, 
Messrs.  Callaway,  Rowe,  and  Allen.  It  contains 
the  historical  background;  the  nature  of  oyster  can- 
ning operations  in  the  Southern  states  of  Louisiana 
and  Mississippi  and  in  the  Western  states  of  Wash- 
ington, Oregon,  and  California;  complaints  from  the 
Southern  oyster  industry  that  Western  oysters,  al- 
though of  a  different  species  and  packed  under  dif- 
ferent methods,  should  contain  an  identical  drained 
weight  regardless  of  such  difference  of  characteristics; 
testimony  concerning  certain  experimental  packs  put 
up  by  Food  and  Drug  employees,  alleged  to  show  that 
the  Western  oyster  could  be  packed  to  yield  a  drained 
weight  of  71/2  ounces  (Callaway,  R.  13-91;  Rowe,  R. 
92-128;  Allen,  R.  128-139) ;  testimony  by  its  principal 
witness  that  the  drained  weight  should  be  reduced 
from  the  71/2  ounce  fill  previously  recommended  (R. 
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15)  and  found  reasonable  for  Southern  oysters  (Ex. 
3),  to  a  new  drained  weight  of  7  ounces  to  apply  to 
both  industries  (Callaway,  R.  38) ;  and  opinion  testi- 
mony based  on  reports  made  to  Food  and  Drug  in- 
spectors as  to  the  viewpoint  of  buyers   (Exs.  5,  7). 

The  documentary  evidence  consisted  of  13  exhibits, 
4  of  which  were  formal  copies  of  official  notices,  Ex. 
1,  2,  3,  and  8;  2  were  interoffice  communications  with- 
in the  Food  and  Drug  Administration,  Exs.  4  and  6; 
and  7  others  as  follows : 

Ex.  5  consists  of  14  numbered  pages,  followed  by  a 
price  chart,  and  of  30  unnumbered  pages.  It  contains 
reports  of  Food  and  Drug  inspectors  of  interviews 
made  responsive  to  instructions  contained  in  the  inter- 
office communication,  Ex.  Jp.  Neither  the  name  nor 
address  of  any  individual  reported  to  have  been  inter- 
viewed is  shown  in  any  way.  He  is  represented  in 
each  instance  only  by  a  coded  alphabetical  letter  with- 
out identification  (See  Ex.  5). 

Ex.  7  contains  similar  reports  of  Food  and  Drug 
inspectors  made  responsive  to  similar  instructions, 
Ex.  6.  It  consists  of  38  pages.  It  differs  from  Ex.  5 
in  that  the  names  and  addresses  are  shown,  but  it  also 
differs  in  that  it  constantly  refers  to  two  different 
subjects,  the  fill  of  container  of  canned  shrimp  and 
of  canned  oysters,  with  greater  emphasis  on  canned 
shrimp.  On  direct  examination  Mr.  Callaway  had 
testified  from  his  observations  and  from  these  reports 
(Exs.  5  and  7)  that: 

''so  far  as  canned  oysters  are  concerned  no  one 
had  noted  any  injury  to  quality  of  canned  oysters 
due  to  the  increased  fill"  (R.  30). 
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However,  on  cross-examination  Mr.  Callaway,  who 
offered  these  exhibits,  stated  that  it  is  difficult  to  tell 
whether  they  refer  to  canned  shrimp  or  canned  oys- 
ters: 

^^It  was  so  difficult  I  thought  it  best  to  copy 
them  ***.  ***^sa  matter  of  fact,  if  I  had 
realized  it,  I  think  I  ivould  have  had  the  reports 
kept  separate  because  *  *  *  it  is  sometimes  dif- 
ficult to  tell  how  much  of  what  they  are  saying 
applies  to  oysters.''  (Callaway,  R.  43-4) 

It  was  impossible  for  petitioner  and  others  to  meet  or 
challenge  such  hearsay  statements.  However,  the 
Administrator,  in  his  First  Final  Order,  relies  on 
these  same  Exs.  5  and  7  and  on  Mr.  Callaway's  direct 
testimony,  and  on  his  own  interoffice  communications, 
Ex.  4  and  6,  as  supporting  his  two  respective  findings 
No.  5  under  the  "Identity"  and  "Container"  sections 
of  his  order  (App.  A,  pp.  4,  9). 

Respondents'  Exs.  9,  10,  11,  12,  and  21,  are  statis- 
tical container  studies  made  by  inspectors  of  the  Food 
and  Drug  Administration,  alleged  to  show  the  pos- 
sibility of  packing  Western  oysters  to  the  7  ounce 
fill.  These  were  made  by  hand-picking  oysters  in  a 
slow,  studied  manner  that  could  not  be  used  commer- 
cially (Barnett,  R.  415). 

(2)  By  the  Western  oyster  industry: 

Oral  evidence  was  offered  by  7  witnesses,  Messrs. 
Wiegardt,  Kincaid,  Esveldt,  Clough,  Barnett,  Bendik- 
sen,  and  Bailey.  They  testified  generally  to  the  com- 
pletely different  biological  nature  of  the  Western  and 
Southern  oysters;  the  Western  oyster's  particular  ex- 
clusive suitability  for  frying;  the  high  food  value  of 
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its  nectar;  its  high  customer  acceptance  under  exist- 
ing 5  ounce  drained  weight  requirements;  and  the 
rapid  deterioration  in  quality  due  to  discoloration, 
twisting,  breakage,  and  pressure  blemishes  if  subject- 
ed to  excessive  drained  weight  requirements  in  excess 
of  5  ounces.  (Wiegardt,  R.  150-153;  Kincaid,  R.  154- 
190;  Clough,  R.  196-279;  Bailey,  R.  522-534). 

The  documentary  evidence  of  the  Western  industry 
consisted  of  8  exhibits:  Ex.  13,  contains  photographs 
to  illustrate  the  Western  or  Pacific  (ostrea  gigas) 
oyster.  Ex.  18  is  a  letter  from  a  consumer  protesting 
against  inferior  quality  in  a  heavier  pack.  Exs.  14,  15, 
16, 17  and  20,  consist  of  78  pages  of  detailed  statistical 
cutting  data  and  underlying  work  sheets  reporting  on 
extensive  experiments,  which  confirmed  oral  testi- 
mony that  drained  weight  fills  of  Western  oysters 
in  excess  of  5  ounces,  result  in  great  deterioration  in 
quality  because  of  discoloration,  twisting,  breaking, 
and  pressure  marks  which  blemish  the  oysters.  This 
deterioration  increases  rapidly  as  the  drained  weight 
content  is  raised  above  5  ounces.  It  is  graphically 
summarized  in  the  charts  (Exs.  14-D,  15-C  and  16-D). 

(3)  By  the  Southern  oyster  industry: 

Only  oral  evidence  was  offered.  Five  witnesses, 
Messrs.  Carriere,  Jastremski,  Sewell,  Holcombe,  and 
Strasburger  testified  generally  to  the  problem  of 
the  Southern  industry  since  1942,  when  they  agreed 
to  comply  with  the  ly^  ounce  limitation  of  the  Tin 
Conservation  Order;  that  compliance  had  greatly  im- 
paired quality,  resulting  in  a  compressed  ball,  matted 
like  dog  food ;  the  past  high  consumer  acceptance  that 
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had  been  enjoyed  by  the  5  ounce  drained  weight  fresh- 
opened,  pre-cooked  or  blanched  Southern  oysters  dur- 
ing a  marketing  period  from  1936  to  1942  under  a  5 
ounce  drained  weight;  that  it  had  abandoned  fresh- 
opened  or  blanched  Southern  oysters  because  it  was 
impossible  to  put  more  blanched  oysters  into  a  can 
than  to  yield  a  5  ounce  drained  weight,  and  hence  that 
it  was  not  possible  to  continue  this  superior  pack  un- 
der the  1944  order  (Carriere,  R.  453-5;  Holcombe, 
R.  554-5,  and  Callaway,  R.  46). 

No  documentary  exhibits  or  container  studies  were 
offered  by  the  Southern  industry  in  support  of  their 
''proposal"  or  "application"  for  reduced  drained 
weights  of  their  products  (Ex.  6). 

(B)  Additional  pleadings  and  papers  submitted  to  Ad- 
ministrator re  First  Final  Order. 

The  Administrator's  certification  of  the  record  con- 
tains 17  other  documents  (Orig.  Vol.  /,  items  1  to  17). 
They  are  arranged  by  him  in  inverse  chronological 
sequence  and  include:  item  17,  notice  of  hearing;  item 
15,  tentative  order  dated  October  4,  1947;  items  11 
and  12,  exceptions  on  behalf  of  petitioner  and  others 
to  tentative  order;  items  8  and  10,  petitions  for  addi- 
tional hearings  to  be  held  on  the  West  Coast;  item  7, 
brief  of  Mr.  Hugh  B.  Mitchell  requesting  a  postpone- 
ment and  reconsideration  of  tentative  order;  Items 
4,  5,  and  6,  orders  of  Administrator  and  letter  of 
Administrator,  all  dated  March  10, 1948,  denying  most 
of  the  exceptions,  and  denying  Mr.  Mitchell's  request 
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for  postponement  and  reconsideration,^  ^^  and  item  3, 
the  First  Final  Order  dated  March  10, 1948  (herein  re- 
produced as  App.  A),  which  by  its  terms  was  to 
become  effective  90  days  thereafter,  or  on  June  11, 
1948  (App.  A,  p.  13). 

The  Administrator  certified  that  he  signed  the  First 
Final  Order  of  March  10,  1948  on  the  basis  of  this 
evidence  and  these  pleadings  (Orig.  Vol.  II,  item  1). 

On  April  29,  1948,  prior  to  the  effective  date  of 
said  order,  petitioner  filed  its  petition  for  further 
consideration,  reopening,  reconsideration,  revision  and 
oral  argument  (Orig.  Vol.  I,  item  2).  This  was  denied 
by  the  Administrator's  letter  dated  May  25,  1948 
{Orig.  Vol.  I,  item  1). 

(C)  This  Court's  order  of  remand 

On  May  22,  1948,  petitioner  filed  its  petition  for 
judicial  review  and  other  relief.  This  court,  after 
hearing  and  consideration  of  pleadings  and  affidavits, 
issued  its  order  of  June  8,  1948,  remanding  the  pro- 
ceedings to  the  Administrator  to  take  further  evi- 
dence with  respect  to  petitioner's  new  method  of 
blanching  oysters. 

(D)  Evidence  offered  at  July,  1948,  hearings 

At  the  opening  of  the  further  hearing  the  Admin- 
istrator's Presiding  Officer  stated  that  the  hearing 
was  called  pursuant  to  this  court's  decree  to  take 
further  evidence  relating  to : 


*J^The  record  does  not  disclose  action  denying  peti- 
tions for  additional  hearings  to  be  held  on  the  West 
Coast.  Suffice  it  to  say,  the  Administrator  refused  to 
hold  such  hearings. 
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<<*  *  * 


an  alleged  new  method  of  preparing  oysters 
for  canning  by  blanching  fresh-shucked  oysters 
and  as  to  the  proper  standards  of  fill  of  con- 
tainer for  oysters  canned  after  such  preparation, 
which  alleged  new  method  is  proposed  by  Willa- 
point  Oysters,  Inc.,  in  connection  with  the  defini- 
tions and  standards  of  identity  and  standards  of 
fill  of  container  for  canned  oysters."  (Goding, 
R.  703). 

The  Presiding  Officer  then  stated: 

''Evidence  will  first  be  taken  from  Willapoint 
Oysters,  Inc.,  proponent  of  the  alleged  new  meth- 
od of  packing  blanched  oysters,  and  as  to  the 
relationship  of  such  method  to  a  reasonable  stand- 
ard of  fill  of  container  for  canned  oysters. 

"Following  such  evidence,  evidence  in  rebuttal 
thereof  will  be  received." 

Counsel  for  petitioner  reserved  on  the  record  the 
question  of  whether  petitioner  was  ''proponent  of  a 
rule  or  order"  within  the  meaning  of  the  Adminis- 
trative Procedure  Act,^-  but  stated  that  in  any  event 
petitioner  was  prepared  to  go  forward  (R.  703-5). 

Proof  was  confined  to  the  new  method  of  blanching 
oysters  (Goding,  R.  705;  Bailey,  R.  725),  and  did  not 
relate  to  other  matters  in  which  the  petition  for  judi- 
cial review  had  challenged  the  validity  of  the  First 
Final  Order. 

The  following  summary  of  evidence  is  similarly 
arranged  in  sequence  of  proof. 


1255  U.S.C.A.  (Supp.)  1006(c),  provides  in  part: 
the  "proponent  of  a  rule  or  order  shall  have  the  burden 
of  proof."  This  will  be  discussed  in  the  Argument  sec- 
tion, infra^  pp.  113-116. 
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(1)  By  petitioner,  Willapoint  Oysters,  Inc.,  and  others 
of  the  Western  canned  oyster  industry: 

The  oral  evidence  consisted  of  testimony  by  Mr. 
Bailey  (R.  713-49).  It  showed  generally  the  history  of 
the  development  of  the  new  blanching  process ;  that  it 
was  first  adopted  for  commercial  use  on  September  22, 
1947;  that  since  adopting  it  petitioner  has  packed 
over  2  million  cans;  that  petitioner  presently  accounts 
for  more  than  50  per  cent  of  the  total  commercial 
output  of  all  types  of  canned  oysters  in  the  Pacific 
Northwest;  that  as  a  result  of  the  new  blanching 
process  the  color  of  the  meat  is  improved  over  the 
steam-opened  oyster,  the  liquid  being  as  clear  as  the 
steam-opened  oyster,  the  shape  retained  without  de- 
formation, and  the  flavor  greatly  improved  over  the 
steamed  oysters;  that  "it  more  nearly  resembles  the 
fresh  oyster  than  any  canned  oyster  ever  packed  in 
history  on  either  coast"  (Bailey,  R.  717) ;  that  the 
Southern  pre-steaming  process  results  in  a  great 
dehydration,  whereas  the  blanching  process  may  be 
used  on  either  the  Pacific  or  Gulf  Coast  oysters  and 
retains  its  high  quality  of  flavor  because  all  but  2  or  3 
per  cent  of  the  natural  body  content  of  the  oyster 
after  blanching  is  retained  in  the  canned  oyster 
(Bailey,  R.  719) ;  that  in  pre-steaming  the  effect 
is  to  drive  out  of  the  oyster  its  natural  body  juices 
which  contain  much  of  the  flavor,  vitamins  and  min- 
eral content  of  the  oyster;  that  there  have  been  many 
favorable  consumer  comments  on  the  better  flavor  of 
the  blanched  product,  and  has  not  been  a  single  con- 
sumer complaint;  that  the  Southern  industry  had 
previously   testified   they   enjoyed   similar   consumer 
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acceptance  when  they  had  canned  their  raw-shucked 
oysters  at  5  ounce  drained  weight,  prior  to  forced 
abandonment  due  to  Tin  Conservation  Order,  because 
it  was  impossible  to  pack  fresh-opened  Southern  oys- 
ters in  excess  of  5  ounces  (R.  722) ;  that  the 
advantage  of  the  blanching  process  is  to  retain 
the  natural  elements  of  the  oyster  as  nearly  as 
possible  in  the  can,  comparable  to  retaining  the  juice 
in  the  fresh  orange,  as  contrasted  with  dried  or 
dehydrated  orange  pulp  (R.  725) ;  that  its  Western 
blanched  oysters  are  not  sold  generally  in  the  same 
trade  channel  as  canned  Gulf  or  Cove  oysters,  because 
70  per  cent  of  the  Gulf  pack  is  sold  in  the  East  and 
Middle  West,  whereas  70  per  cent  of  the  blanched 
oyster  pack  is  sold  in  the  three  Pacific  Coast  states, 
and  98  per  cent  of  the  entire  Western  pack  is  sold 
west  of  the  Mississippi  River,  with  only  2  per  cent 
being  sold  in  the  highly  settled  eastern  part  of  the 
United  States  (Bailey,  R.  726) ;  that  it  is  his  honest 
judgment  that  the  First  Final  Order  of  the  Admin- 
istrator would  not  support  honesty  and  fair  dealing 
in  the  interest  of  consumers,  but  would  result  in  a 
highly  disadvantageous  canned  oyster  product  which 
would  ignore  flavor,  resemblance  to  the  natural  prod- 
uct, and  quality,  and  would  be  comparable  to  prohibit- 
ing the  canning  of  fresh  peas  because  of  their  liquid 
content  as  compared  with  dried  peas  (Bailey,  R.  730) ; 
and  that  experience  has  shown  repeatedly  that  it  is 
impossible  to  can  blanched  oysters  so  as  to  comply 
with  the  increased  standard  of  fill  without  a  substan- 
tial impairment  of  quality  due  to  increased  browning, 
deformities,  and  pressure  (R.  731) ;  that  he  has  been 
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in  the  oyster  business  for  17  years  and  has  tried  to 
live  up  to  the  highest  ethical  requirements  of  the  busi- 
ness and  to  all  of  the  applicable  standards  of  the  Fed- 
eral Food,  Drug,  and  Cosmetic  Act,  and  that  he  sin- 
cerely believes  that  the  best  interests  of  consumers 
would  be  advanced  by  authorizing  both  Western  and 
Southern  packers  to  can  blanched  oysters  at  a  uni- 
form standard  of  5  ounce  drained  weight  (R.  748). 

The  documentary  evidence  offered  by  petitioner 
consisted  of  8  exhibits,  all  of  which  were  in  affidavit 
form. 

Ex  25  outlines  the  method  of  preparing  blanched 
oysters  and  detailed  the  facilities  granted  Inspector 
Hansen  of  the  Food  and  Drug  Administration  to  put 
up  a  test  pack  of  canned  "blanched"  oysters,  and  states 
the  disposition  of  that  pack. 

Ex.  26  relates  to  the  further  disposition  of  that 
pack  and  as  to  the  method  of  packing  certain  desig- 
nated brands  of  oysters. 

Ex.  27  is  the  affidavit  of  Dr.  Ray  W.  Clough  who 
had  previously  orally  testified  at  the  June  1947  hear- 
ings. It  shows  analyses  of  the  deterioration  found 
in  oysters  packed  by  Inspector  Hansen  (Exs.  25,  26) 
to  meet  an  increased  fill.  To  this  affidavit  are  append- 
ed two  brief  corroborating  affidavits  by  other  partici- 
pants in  Dr.  Clough's  detailed  experimental  studies. 

Ex.  28  is  a  detailed  report  by  Dr.  David  B.  Charl- 
ton, reporting  on  a  food  value  comparison  made  of 
Western  oysters  packed  by  the  blanching  process,  and 
by  the  pre-steaming  process,  and  of  Southern  packs  of 
Cove  oysters;  together  with  the  reports  on  a  taste 
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quality  Consumer  Acceptance  Test  appraising  the 
comparative  consumer  reaction  to  these  three  different 
types  of  canned  oysters.  The  participants  in  this  test 
were  well  qualified  and  impartial  women,  2  of  whom 
are  specialists  in  domestic  science  and  1  a  typical 
housewife.  They  were  not  known  to  petitioner  or  any 
of  its  associates.  Their  appraisal  was  based  on  prep- 
aration of  oyster  stew  and  of  fried  oysters  by  standard 
recipes.  Each  brand  was.  graded  as  to  appearance, 
texture,  and  flavor,  both  of  the  oyster  and  of  the 
broth.  Comments  both  favorable  and  unfavorable 
were  made  as  to  each  brand,  the  identity  of  which  was 
known  to  the  women  participants  only  by  number. 
No.  2,  Willapoint,  was  unanimously  chosen  as  the  best 
of  the  3  brands  (App.  E,  pp.  42  to  44;  47  to  50). 

Ex.  29  i^  the  affidavit  of  Laucks  Laboratories,  Inc., 
as  to  the  chemical  content  of  oysters.  It  shows  the 
high  protein  and  solid  content  in  the  liquid  of  Willa- 
point oysters  as  contrasted  with  Surf  Maid  Southern 
oysters  (App.  E,  pp.  51-52). 

Ex.  30  is  the  supplemental  affidavit  of  Dr.  Charl- 
ton reporting  on  a  chemical  analysis  of  Willapoint 
canned  oysters,  Code  No.  115L  (App.  E,  p.  31). 
These  oysters  are  shown  to  have  been  packed  by  the 
blanching  method  (App.  E,  p.  42;  Ex.  25,  p.  2).  It 
further  shows  that  the  liquid  portion  of  these  blanched 
Willapoint  oysters  has  a  significant  food  value  quite 
comparable  to  the  entire  contents  of  other  well  known 
canned  foods,  including  canned  green  and  wax  beans, 
canned  peas,  canned  clam  bouillon,  and  canned  Camp- 
bell's beef  broth  bouillon  (App.  E,  p.  53). 
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These  last  3  exhibits,  Nos.  28,  29  and  30,  were  vir- 
tually ignored  by  the  Acting  Administrator  in  his 
Second  Final  Order,  and  are  for  convenience  repro- 
duced in  full  text  herein  as  Appendix  E. 

An  additional  eight  exhibits,  Nos.  37  to  44,  were  af- 
fidavits proffered  by  counsel  for  other  West  Coast 
packers.  Exs.  37  and  38  show  the  difficulty  of  packing 
experienced  by  them  in  efforts  to  comply  with  the  61/2 
ounce  fill  required  by  the  First  Final  Order  of  March 
10,  1948.  They  are  supported  by  photographs  illustrat- 
ing the  scattering  of  salt  tablets  and  littering  of  the 
floor  with  pieces  of  oysters  and  protrusion  of  oysters 
above  the  seal  of  the  can  before  being  sealed.  Exs.  39 
to  44,  except  No.  42  were  affidavits  offered  in  evidence 
on  behalf  of  these  other  Western  packers  but  refused 
admission.  Ex.  42  is  the  affidavit  of  a  woman  oyster 
packer  in  the  plant  of  one  of  these  West  Coast  packers 
counteracting  certain  oral  testimony  offered  by  Mr. 
Hansen  of  the  Food  and  Drug  Administration  (R. 
866).  The  rejected  exhibits  are  set  out  as  Appendix 
F,  infra. 

(2)  By  the  Acting  Administrator: 

The  oral  evidence  consisted  of  testimony,  principally 
by  two  witnesses  for  the  Food  and  Drug  Administra- 
tion, Messrs.  Callaway  and  Hansen,  and  of  four  minor 
witnesses  who  gave  very  brief  corroborative  testi- 
mony. They  testified  generally  in  opposition  to  modify- 
ing the  prior  findings,  supra,  n.  11. 

The  documentary  evidence  by  the  Administrator 
consisted  of  8  exhibits,  one  of  which,  Ex.  22,  is  the 
formal  announcement  of  the  further  hearing;  two. 
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Exs.  23  and  24-,  are  single  page  affidavits  by  very 
small  western  producers  (R.  1052-3,  1058) ;  one,  Ex. 

31,  is  the  label  used  by  petitioner,  Willapoint  Oysters, 
Inc.,  showing  the  term  '^OYSTERS"  and  "NET 
DRAINED  WT.  5  OZ.  OYSTER  MEAT";  one,  Ex. 

32,  consists  of  a  group  of  photographs  of  opened  cans 
of  oysters;  two,  Exs.  35  and  36,  were  specimen  blank 
samples  of  work  sheets  used. 

Ex.  33  is  the  principal  exhibit  of  the  Administrator. 
It  is  a  so-called  master  sheet  which  purports  to  set 
out  data  contained  in  underlying  work  sheets  which 
were  not  offered  in  evidence.  It  was  alleged  to  be 
honey-combed  with  error,  and  utterly  unreliable  in 
many  details  (Supp.  Vol.  III).  But  it  was  extensively 
relied  upon  by  respondents  (App.  B,  Findings  2,  10, 
12,  15,  17  and  18). 

(3)  By  the  Southern  oyster  industry: 

The  oral  evidence  consisted  of  brief  testimony  by 
one  witness,  Mr.  Strasburger.  He  offered  as  an 
exhibit  a  written  statement  of  Mr.  McPhillips  of  the 
Southern  Shellfish  Company.  Both  the  oral  testimony 
and  statement  were  concerned  primarily  with  em- 
phasizing the  need  for  uniform  standards  of  fill  (R. 
1035-49). 

No  statistical  evidence  or  data  was  offered  by  the 
Southern  industry  at  either  hearing. 

(E)  Brief  and  argument  submitted  by  petitioner  prior 
to  Second  Final  Order 

At  the  conclusion  of  the  hearing  the  Presiding 
Officer  announced  that  the  parties  were  given  10  days 
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within  which  briefs  and  arguments  could  be  filed  (R. 
1178). 

No  brief  or  argument  was  submitted  by  the  South- 
ern industry  or  by  the  attorneys  for  the  Food  and 
Drug  Administration,  who  had  participated  exten- 
sively in  the  further  hearing  (R.  703-1178). 

Counsel  for  petitioner  filed  such  a  brief,  setting 
forth  23  requested  findings  of  fact  with  detailed 
supporting  references  to  the  record,  and  its  argu- 
ment thereon   {Supp.  Vol.  III). 

The  Second  Final  Order  ignores  every  single  re- 
quested finding  and  the  supporting  argument  which 
your  petitioner  submitted  to  the  Administrator 
(App.  B). 

SPECIFICATION  OF  ERRORS 

Respondents  Hon.  Oscar  R.  Ewing  and  Hon.  J. 
Donald  Kingsley,  and  each  of  them,  erred  by  their 
own  actions  in  issuing,  respectively,  the  First  Final 
Order  and  the  Second  Final  Order,  and/or  by  the 
actions  of  their  designated  Presiding  Officer,  Hon. 
James  B.  Coding  (Ex.  2),  who  conducted  on  their 
behalf  both  hearings  (R.  4-5,  703) ;  in  the  following 
errors  which  are  ^'not  in  accordance  with  law,^^^  and 
were  committed: 

"Without  Observance  of  the  Procedure  Required 

by  Law"i^ 

( 1 )   In  that  respondent  Kingsley,  as  Acting  Federal 


^•Tood,  Drug,  and  Cosmetic  Act,  §701  (f)  (3),  21  U.S. 
C.A.  371(f)(3),s'if?^a,p.  12. 

'■Administrative  Procedure  Act,  §10 (e),  5  U.S.C.A. 
1009(e)  (iB)  (4),  supra,  p.  17. 
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Security  Administrator,  signed  the  Second  Final  Or- 
der of  August  3,  1948,  without  having  previously  read 
and  considered  in  its  entirety  the  record  of  the  prior 
phase  of  these  same  proceedings  before  the  Adminis- 
trator, respondent  Ewing,  who  had  theretofore  signed 
the  First  Final  Order  of  March  10,  1948 ;  because  the 
Second  Final  Order  purports  to  rely  in  part  on  the 
evidence  and  record  adduced  at  the  first  hearing  and 
findings  therein,  and  to  modify  the  findings  and  con- 
clusions of  said  First  Final  Order;  and  because  re- 
spondent Kingsley  has  certified  that  he  only  read  and 
considered  the  evidence  and  record  at  the  second  hear- 
ing {Supp.  Vol.  /,  item  1 ) . 

(2)  In  that  respondent  Ewing,  as  Administrator, 
purported  to  authorize  respondent  Kingsley  to  sign 
the  Second  Final  Order  and  to  certify  as  to  the 
record  thereto,  without  providing  that  he  also  read 
and  consider  the  evidence  and  record  on  which  the 
First  Final  Order  of  March  10,  1948,  was  based, 
which  respondent  Ewing  alone  has  certified  to  having 
read  and  considered  {Orig.  Vol.  II y  item  1). 

Note:  Specifications  Nos.  1  and  2  discussed,  infraf 
pages  76  to  78. 

(3)  In  that  both  said  respondents  erred  by  the  acts 
of  their  duly  designated  Presiding  Officer  in  his  con- 
duct of  the  hearings,  as  follows: 

(a)  in  permitting  Joseph  Callaway,  the  chief 
witness  for  respondents  and  '^continuously  engaged 
in  *  *  *  enforcement  work"  (R.  14)  of  the  Food  and 
Drug  Administration  since  1914,  to  participate  as 
counsel  in  cross-examination  of  witnesses  for  the  in- 
dustry (R.  353,  368,  392,  398,  420,  422,  425,  602-7, 
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803-4),  for  the  reason  that  this  is  manifestly  un- 
fair and  violative  of  procedural  due  process,  and 
for  the  further  reason  that  the  elaborate  questions 
and  statements  of  Mr.  Callaway  (e.g.  citations  to 
record,  supra,  and  R.  383-6,  392-5)  make  it  vir- 
tually impossible  to  determine  in  the  record  whether 
he  is  testifying  under  oath  as  the  principal  witness, 
or  making  unverified  observations  as  a  participat- 
ing counsel;  and  for  the  further  reason  that  the 
Presiding  Officer  did  not  permit  industry  witnesses 
a  similar  opportunity  to  cross-examine  Mr.  Calla- 
way, but  required  them  to  address  their  cross- 
examination  through  counsel  (Coding,  R.  487) ; 

(b)  in  sustaining  objections  by  counsel  for  the 
Government  to  questions  addressed  to  Mr.  Call- 
away as  to  whether  he  either  wrote  or  had  a  hand 
in  preparing  the  Administrator's  First  Final  Order 
of  March  10,  1948,  on  the  grounds  that  the  order 
is  ''out  over  the  Administrator's  signature  as  an 
official  document"  (Goodrich,  R.  960)  and  that: 

"I  have  been  designated  to  take  evidence  per- 
tinent to  the  issues  indicated  in  the  notice  of 
hearing.  I  do  not  consider  that  question  per- 
tinent to  that  issue."  (Coding,  R.  960) ; 

(c)  in  sustaining  the  Government's  objections  to 
similar  questions  of  Mr.  Callaway  as  to  whether  he 
had  written  so  much  of  paragraph  6  of  the  First 
Final  Order  as  relates  to  browning,  and  so  much  of 
the  first  sentence  thereof  as  states  "browning  is  a 
type  of  discoloration  occurring  in  oysters  protrud- 
ing above  the  packing  medium"  (Coding,  R.  961-2) ; 

(d)  in  similarly  sustaining  an  objection  to  a 
question  addressed  to  Mr.  Callaway  as  to  whether  he 
or  Government  Counsel  had  written  the  third  sen- 
tence of  paragraph  6  of  the  First  Final  Order, 
stating  that  ''excessive  entrapped  air  can  be  avoid- 
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ed  in  good  manufacturing  process"  (Goding,  Call- 
away, R.  985,  991-2) ; 

(e)   in  declining  to  permit  argument  with  re- 
spect to  the  relevancy  of  these  questions,  and  in  pre- 
cluding counsel  for  petitioner  from  completing  an 
offer  of  proof  of  matters  sought  to  be  established 
by  these  questions  addressed  to  Mr.  Callaway,  the 
first  part  of  which  offer,  before  interruption,  read : 
"I  offer  to  prove  by  these  questions  presently 
addressed  to  Mr.  Callaway  and  likewise  questions 
yesterday  that :  In  violation  of  my  understanding 
of  the  Administrative  Procedure  Act,  §5(c),  the 
order  in  issue  of  March  10,  1948,  violates  so  much 
of  that  section  as  provides  that  'save  to  the  extent 
required  for  the  disposition  of  ex  parte  matters 
as  authorized  by  law,  no  such  officer  (referring 
to  the  officers  who  presided  at  the  hearings)  shall 
consult  any  person  or  party  on  any  fact  in  issue 
unless  upon  notice  and  opportunity  for  all  parties 
to  participate,  nor  shall  such  officer —  " 
and  in  stating  on  such  interruption  that  the  offer 
was  entirely  irrelevant  to  these  proceedings  because 
it  referred   to   exclusively   quasi-judicial   matters, 
and  that  rule  making  is  quasi-legislative  (Goding, 
R.  992-3). 
Note:  Specification  No.  3  (a)  to  (e)  discussed,  infra, 
pages  79  to  90. 
(4)  In  that  both  said  respondents  erred  by  their 
own  acts  and  by  those  of  their  designated  Presiding 
Officer  in  his  rulings  on  the  following  preliminary 
motions : 

(a)  in  omitting  to  observe  the  procedure  of  the 
Food  and  Drug  Administration  as  published  in  the 
Federal  Register,  11  F.  R.  177A-541,  543;  21 
C.F.R.  1-4 (d),  that: 

''The  Food  Standards  Committee  usually  holds 


49 

informal  public  hearings,  after  appropriate  no- 
tice, on  proposals  to  formulate  definitions  and 
standards  of  identity  for  food  to  be  announced 
for  formal  public  hearings." 

and  in  overruling  the  request  of  counsel  for  peti- 
tioner and  others  for  a  postponement  for  the  reason 
that  ordinarily  such  problems  are  thoroughly  dis- 
cussed in  an  informal  meeting  with  the  Food  Stand- 
ards Committee  some  months  before  the  actual 
formal  standards  hearing  is  fixed ;  and  that  because 
this  customary  procedure  was  not  followed  in  this 
case,  and  because  there  had  been  no  opportunity  to 
collect  data  for  the  first  hearing  in  the  month  after 
the  notice  was  issued,  adequate  standards  could  not 
be  properly  formulated  and  presented  (Castle, 
Steele,  R.  7-8;  Coding,  R.  10) ; 

(b)  in  denying  the  motion  by  counsel  on  behalf 
of  your  petitioner  and  others  that  the  hearing  set 
for  July  10,  1947,  be  postponed  because  "the  indus- 
try has  previously  had  no  definite  indication  that  a 
standard  of  identity  for  canned  oysters  would  be 
fixed,  no  experimental  packs  have  been  made  and 
*  *  *  no  consideration  of  the  problems"  had  been 
undertaken,  and  that  ''after  the  notice  was  pub- 
lished *  *  *  no  canned  oysters  have  been  packed 
and  *  *  *  (it  was)  impossible  to  put  up  any  ex- 
perimental packs"  prior  to  the  time  of  hearing  (R. 
6-7); 

(c)  in  overruling  the  request  of  counsel  for  peti- 
tioner that  the  standard  of  identity  hearing  be  kept 
separate  from  the  fill  of  container  hearing  since 
they  are  two  separate  standards  (Castle,  R.  11; 
Coding,  R.  12-13) ; 

(d)  in  overruling  objection,  made  at  the  conclu- 
sion of  the  taking  of  evidence  on  the  first  hearing, 
to  the  promulgating  of  a  standard  of  identity  for 
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canned  oysters  until  there  had  been  adequate  time 
to  collect  data  on  which  such  a  standard  could  be 
based  (Castle,  Steele,  Goding,  R.  651-2). 

(e)  in  refusing  to  hold  a  further  hearing  on  the 
West  Coast. 
Note:  Specification  No.  4  (a)  to  (e)  discussed,  infray 
p.  117. 

(5)  In  that  both  said  respondents  erred  by  the 
actions  of  their  designated  Presiding  Officer  in  his 
rulings  on  various  matters  of  evidence,  as  follows : 

(a)  in  receiving  into  evidence  as  respondents' 
Ex.  33,  a  purported  master  sheet  summary  of  sta- 
tistical data,  over  objection  that  the  original  records 
were  not  present,  although  there  was  testimony 
that  they  were  available,  and  in  overruling  a  re- 
quest that  receipt  of  Ex.  33  be  deferred  until  after 
cross-examination  (Goding,  R.  816-7) ; 

(b)  in  declining  a  motion  to  strike  a  statement 
by  witness  for  respondents  with  respect  to  the 
chemical  content  of  the  brine  solution  in  canned 
oysters  shown  on  Ex.  33  until  the  working  papers 
from  which  the  statement  was  made  were  avail- 
able, on  the  ground  that  earlier  when  witnesses  for 
petitioner  were  testifying  respondents  insisted  that 
the  work  sheets  be  produced,  and  that  the  same 
Presiding  Officer  had  ruled  that  counsel  for  the 
Government: 

''may  suspend  examination  of  the  witness  *  *  * 
until  such  time  as  (the  industry'  witness)  has 
the  basic  (work  sheet)  material" 

available  (R.  262),  and  that  pursuant  to  such  rul- 
ing the  industry  witness  left  the  stand  until  he  was 
permitted  to  return  (R.  564-5)  after  having  had 
prepared  a  45  page  mimeographed  copy  of  work 
sheets  (Ex.  19) ;  and  in  the  further  action  of  the 
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Presiding  Officer  in  manifesting  bias  in  reiterating 
his  ruling  that  the  work  sheets  need  not  be  prepared 
after  the  foregoing  ruling  was  recalled  to  his  at- 
tention (Goding,  R.  857)  ; 

(c)  in  requiring  cross-examination  to  continue 
with  respect  to  work  sheets  recognized  by  him  and 
by  counsel  for  the  Government  to  be  ''not  in  evi- 
dence" (R.  921) ; 

(d)  in  overruling  the  request  of  petitioner  that 
the  work  sheets  supporting  Ex.  33  be  offered  in 
evidence  while  at  the  same  time  granting  the  Gov- 
ernment's request  to  insert  thereon  certain  data 
derived  from  said  work  sheets  which  had  been 
omitted  in  its  preparation  (Goding.  R.  999),  but 
denying  to  petitioner  the  right  to  have  similar  cor- 
rections made  (Goding,  R.  911) ; 

(e)  in  refusing  to  receive  in  evidence  the  work 
sheets  on  which  Ex.  33  was  based  (R.  1000-4) ;  and 
in  refusing  to  give  the  work  sheets  an  identifica- 
tion number  so  that  subsequent  review  may  be  had 
of  the  propriety  of  the  Examiner's  ruling  in  ex- 
cluding them  (R.  1004-6) ;  and  in  ruling  that  the 
request  for  placing  the  work  sheets  in  the  record  is 
denied  on  the  ground  that  the  Administrator  ''has 
complete  authority  over  all  official  records  in  the 
Agency  and  can,  himself,  then  place  them  in  the 
record"  (R.  1009);  and  in  the  Acting  Admin- 
istrator's omission  and  refusal  to  read  or  consider 
the  work  sheets  {Supp.  Vol.  I,  item  1) ;  and  in 
his  refusal  to  place  them  in  the  record  (Supp. 
Vol.  I-IV). 

Note:  Specifications  Nos.  5(a)  to  (e)  discussed,  m/ra, 
pages  100  to  102. 

(f )  in  overruling  a  motion  to  strike  a  statement 
by  a  witness  for  respondents  purporting  to  quote  a 
woman  employee  at  a  plant  in  Willapa  Harbor, 
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Washington,  who  was  alleged  to  have  said  that  she 
had  no  difficulty  in  packing  an  increased  fill,  and 
has  had  experience  with  both  steamed  and  blanched 
oysters  and  claims  that  it  is  as  easy  to  pack  one  as  it 
is  the  other,  on  the  ground  that  it  is  hearsay  and 
that  there  was  no  opportunity  to  cross-examine  this 
woman  (Hansen,  Coding,  R.  866) ;  and  in  thereafter 
relying  on  such  evidence^  ^  and  neglecting  to  give 
any  consideration  to,  or  to  make  reference  to,  an 
affidavit  of  said  women  which  disclaimed  such 
statements  (Ex.  42);  and  on  rejecting  other  per- 
tinent rebuttal  affidavits  (R.  1166-77;  infra,  App. 
F,  pp.  54  seq.) 

(g)  in  overruling  a  motion  of  petitioner  to  strike 
a  statement  by  a  witness  for  respondents  with 
respect  to  alleged  unfavorable  comments  of  buyers 
as  to  blanched  and  steamed  oysters,  on  the  ground 
that  it  is  hearsay,  that  it  is  not  supported  by  af- 
fidavit or  other  verification,  or  by  explanation  of 
what  is  meant  by  the  term  ''unfavorable"  (R.  879- 
880); 

(h)  in  overruling  counsel  for  petitioner's  motion 
to  strike  the  statement  of  Mr.  Callaway  with  re- 
spect to  the  results  of  a  visual  appraisal  made  by 
him  and  others,  purportedly  as  their  collective 
opinions,  on  the  ground  that  no  report  was  avail- 
able or  way  of  evaluating  the  method  by  which  the 
visual  appraisal  was  made  (Coding,  R.  800-2) ; 

(i)  in  overruling  an  objection  to  testimony  pur- 
porting to  report  the  collective  opinions  of  several 
persons  that  oysters  prepared  by  blanching  werp 
"indistinguishable  from  pre  -  steamed  oysters  in 
odor,  taste  and  appearance,  but  that  the  liquid  from 
the  cans  of  blanched  oysters  was  less  attractive 


i^App.  B,  Finding  16,  p.  21. 
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than  the  liquid  from  the  pre-steamed  oyster,"  on 
the  ground  that  there  was  no  factual  data  upon 
which  the  accuracy  of  such  general  statements  can 
be  predicated  or  appraised  (Coding,  R.  802) ; 

(j)  in  overruling  a  motion  to  strike  testimony 
that  ''the  liquid  from  the  cans  prepared  from 
blanched  oysters  contained  sediment  material  which 
made  the  liquid  cloudy  in  appearance.  In  this  it 
differed  somewhat  from  the  clear  liquid  in  canned 
oysters  prepared  for  canning  by  the  pre-steaming 
in  the  shell,"  on  the  ground  that  there  is  no  sub- 
stantiating testimony  of  any  quantitative  or  meas- 
urable kind  whereby  petitioner  can  in  any  way 
appraise  the  statements  and  that  no  documentary 
evidence  had  thus  far  been  offered  to  support  such 
a  statement  (Callaway,  R.  803;  Coding,  R.  805); 

(k)  in  improperly  ruling  and  in  manifesting  bias 
by  interjecting  in  the  absence  of  objection  by  op- 
posing counsel,  the  Presiding  Officer's  own  inter- 
ruption and  objection  to  a  question  by  counsel  for 
petitioner,  reading  as  follows: 

''Q  Now,  in  order  to  make  this  organoleptic 
examination  with  respect  to  appearance,  did  you 
then  proceed  with  your  various  trays  there  to 
stir  or  agitate  the  liquid  in  the  pre-steamed  and 
the  blanched  to  come  to  a  unanimous  conclusion 
with  respect  to  its  having  what  you  term — " 
and  to  the  Presiding  Officer's  statement  that: 

"I,  on  my  own  initiative,  suggest  it  is  argu- 
mentative. I  rule  it  out."  (R.  904) 

Note:  Specifications  Nos.  5(f)  to  (k)  discussed,  m/ra, 
pages  92  to  96. 

(1)  in  refusing  to  permit  receipt  in  evidence 
for  subsequent  court  inspection  of  representative 
cans  of  oysters  so  that  the  court  might  have  before 
it  some  tangible  evidence  of  the  matter  in  dispute 
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with  respect  to  deterioration  of  quality  through 
browning,  twisting,  and  pressure  marks  in  cans  of 
oysters  required  to  be  packed  with  an  excessive  fill 
of  oysters  (Goding,  R.  1023,  1027-30) ; 

Note:  Specification  No.  5(1)  discussed  infra^  pages 
102  to  104. 
(m)  in  unlawfully  imposing  on  petitioner  a  bur- 
den of  proof  as  to  increased  standards  for  Western 
oysters  (Goding,  R.  704),  and  in  having  relieved 
Southern  producers  of  a  burden  of  proof  to  justify 
their  ''application"  or  ''proposal"  (Ex.  6)  for  re- 
duced standards  (Goding,  R.  11-12) ; 

Note:  Specification  No.  5(m)  discussed  infra^  pages 
113  to  116. 


In  that  the  following  errors  are  further  '^n^t  in 
accordance  with  law/'^^  and  constitute  portions  of 
findings  which  are: 

"Unsupported  by  Substantial  Evidence" :^^ 

(6)i^In  Finding  No.  1  that: 

The  common  name  of  the  ostrea  virginica  species, 
when  canned,  is  "Oysters"  or  "Cove  Oysters,"  and 
that  oysters  of  the  ostrea  gigas  type  are  commonly 
known  as  "Pacific  Oysters,"  to  the  extent  that  it  omits 
to  find  that  oysters  of  the  ostrea  gigas  species  are  and 
and  also  have  long  been  "commonly  known,"  "when 


i^Food,  Drug,  and  Cosmetic  Act,  §701  (f)  (3),  21  U.S. 
C.A.  371  (f )  (S),  supra,  p.  12. 

1  ^Administrative  Procedure  Act,  §10  (e),  5  U.S.C.A. 
1009(e)  (B)  (5),  supra,  p.  17. 

^^Specifications  Nos.  6  to  18  relate  to  Findings  Nos.  1 
to  8,  inclusive,  under  Definitions  and  Standards  of 
Identity,  in  the  First  Final  Order  of  March  10,  1948 
(App.  A,  pp.  2  to  7,  inclusive). 
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canned",  as  ''Oysters",  and  omits  to  find  that  peti- 
tioner has  for  the  past  16  years  (Bailey,  R.  755) 
used  the  label  offered  in  evidence  by  respondents 
which  clearly  indicates  that  its  product  has  been 
labeled  and  commonly  known  as  ''OYSTERS"  and  not 
as  "Pacific  Oysters"  (Ex.  31),  and  that  the  only  other 
label  of  record  similarly  identified  by  respondents, 
reads  "TILLAMOOK  BRAND  FANCY  SELECT 
OYSTERS",  and  not  "Pacific  Oysters"  (Rowe,  R. 
634) ;  and  to  the  extent  the  finding  omits  reference 
to  testimony  of  the  chief  witness  for  the  Administra- 
tor that  the  food  is  ^'ordinarily  known^'  as  ''canned 
oysters''  (Callaway,  R.  72). 

(7)  In  Finding  No.  2  that: 

"the  methods  used  for  canning  Eastern  oysters 
and  Pacific  oysters  are  essentially  the  same", 
when  in  fact  the  record  does  not  disclose  any  canning 
of  Eastern  oysters,  and  in  omitting  to  find  as  to 
Southern  oysters  or  Cove  oysters,  that  the  methods 
are  radically  different  from  those  used  for  Western 
or  Pacific  oysters.  The  finding  should  have  been  that 
the  methods  used  for  canning  Southern  or  Cove  oysters 
and  Pacific  or  Western  oysters  are  radically  different 
because  of  the  differences  of  biological  characteris- 
tics of  the  oysters  and  the  widely  different  heat,  pres- 
sure, and  temperature  and  processing  methods  to 
which  they  are  subjected  (e.g.,  Carriere,  R.  453; 
Bailey,  R.  714-717). 

(8)  In  omitting  to  modify  Finding  No.  2  of  the 
First  Final  Order  to  show  that  Willapoint  Oysters, 
Inc.,  a  large  producer  (Bailey,  R.  714-717),  and  two 
small  Western  canners  (Hansen,  R.  1051-3),  are  pres- 
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ently  using  the  blanching  system,  and  in  omitting  to 
find  that  the  pre-steaming  method  used  by  other  West- 
ern canners  is  radically  different  from  the  method 
employed  in  petitioner's  blanching  system  (Hayes, 
Ex.  25),  and  is  similar  to  a  method  used  pre-war  by 
the  Southern  packers  with  high  consumer  acceptance 
but  abandoned  by  them  in  1942  when  the  Tin  Con- 
servation Order  became  effective  because  they  could 
not  continue  such  a  quality  pack  under  an  increased 
fill  above  5  ounces  (Carriere,  R.  457;  Holcombe,  R. 
555;  Strasburger,  R.  1045-1048). 

(9)  In  Finding  No.  3  that: 

"salt  may  be  added  for  seasoning", 
when  the  record  shows  that  salt  is  always  added  for 
seasoning  so  as  to  form  a  brine  solution,  and  that 
the  degree  of  salinity  has  a  marked  effect  on  the  qual- 
ity of  the  product  (Bailey,  R.  768-9,  771). 

(10)  In  Finding  No.  4  that: 

''Eastern  oysters  are  commonly  canned  whole," 
when  the  record  shows  that  no  Eastern  oysters  are 
canned,  and  further  shows  that  Pacific  or  Western 
oysters  are  also  commonly  canned  whole.  The  sentence 
is  slanted  and  distorted  and  should  properly  read: 
"both  Southern  and  Pacific  oysters  are  commonly 
canned  whole"  (App.  C,  Finding  12,  p.  29). 

(11)  In  Finding  No.  5  which  again  refers  to  canned 
"Eastern"  oysters  when  in  fact  all  of  the  evidence 
shows  that  it  is  canned  Southern  oysters  that  are 
marketed  and  sold;  and  in  finding  that  they  "are 
sold  in  the  same  trade  channels"  as  Western  or  Pacific 
oysters.  The  great  bulk  of  distribution  of  canned  West- 
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ern  or  Pacific  oysters  is  on  the  West  Coast,  and  over 
98  per  cent  are  sold  West  of  the  Mississippi  River. 
Southern  oysters  are  chiefly  sold  east  of  the  Mississip- 
pi River  in  the  populous  eastern  section  of  the  United 
States.  It  is  true  that  to  a  degree  Southern  oysters 
have  invaded  the  Western  territory  (Bailey,  R.  726, 
794). 

(12)  In  Finding  No.  5  in  relying  on  mere  rumor 
and  hearsay  (Ex.  4,  5,  6  and  7)  which  was  incompe- 
tent. 

(13)  In  omitting  to  state  in  Finding  No.  5  that 
canned  Southern  oysters,  being  small,  are  generally 
used  for  oyster  stews  and  are  not  suitable  for  frying 
(Holcombe,  R.  556;  Jastremski,  R.  519),  and  in  omit- 
ting to  find  that  Pacific  oysters,  being  larger,  are 
generally  well  adapted  to  frying  and  may  also  be  used 
for  stews  (Bailey,  R.  535,  726;  Callaway,  R.  39-40; 
Charlton,  Ex.  28,  30). 

(14)  In  Finding  No.  6  that  the  watery  liquid  sur- 
rounding the  oysters  is  usually  discarded  if  oysters  are 
used  for  frying.  This  is  contrary  to  the  record. 
(Kincaid,  R.  185;  Bailey,  R.  728-9;  Charlton,  Ex.  30). 

(15)  In  Finding  No.  7  that: 

''raw  oysters  are  packed  directly  into  the  con- 
tainer" 
and  in  stating  that: 

"raw  oysters  may  be  blanched  and  packed  in  con- 
tainers with  the  liquid  in  which  they  are  blanched 
as  a  packing  medium", 

because  the  evidence  is  directly  contrary  (Bailey,  R. 
729). 
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(16)  In  Finding  No.  8  (App.  A,  p.  5)  in  omitting 
to  find  from  undisputed  evidence  that:  The  flavor  of 
canned  oysters  properly  packed  by  the  blanching  proc- 
ess is,  in  the  judgment  of  the  only  consumer  witnesses 
who  testified  in  this  proceeding,  far  superior  to  any 
other  pack  [Charlton,  Ex.  28  (App.  E.  hereof,  p.  44) ; 
Callaway,  R.  46;  Holcombe,  R.  555;  Carriere,  R.  457; 
Bailey,  R.  722;  Cf.  Hansen,  R.  1104-5]. 

(17)  In  finding  in  the  Conclusion  (App.  A,  §36.5 
(b)),  that: 

"canned  oysters  include  a  packing  medium  of  wa- 
ter or  watery  liquid  draining  from  the  oysters 
before  or  during  processing" 
and  in  omitting  to  consider  the  high  food  value  con- 
tent of  the  packing  medium  (Ex.  29,  30;  App.  D,:#BWil 
p.  40). 

(18)  In  finding  in  the  Conclusion  (App.  A, 
§36.5  (c)),  that  when  canned  oysters  are  prepared  of 
the  species  ostrea  virginica,  the  name  of  the  food  is 
"Oysters"  or  "Cove  Oysters,"  whereas  when  they  are 
prepared  of  the  species  ostrea  gigas,  the  name  of  the 
food  must  be  altered  to  "Pacific  Oysters." 


(19)  ^^'In  Finding  No.  3  that  the  increased  fill  caused 
some  minor  manufacturing  difficulties.  The  evidence 
shows  that  the  increased  fill  under  the  Tin  Conserva- 
tion Order  required  a  complete  abandonment  of  a 
fresh-opened  raw  pre-cooked  oyster  which  had  there- 
tofore enjoyed  the  greatest  degree  of  acceptance  of 
any  Oyster  in  the  history  of  the  Southern  industry 
(Holcombe,  R.  555;  Carriere,  R.  457). 
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(20)  In  Finding  No.  4  that  canned  Pacific  oysters 
are  not  subject  to  the  requirements  of  the  existing 
standard  of  fill  of  container.  It  should  have  found 
that  they  are  not  subject  to  the  1944  order,  but  are 
subject  to  prior  lawful  orders  fixing  a  5  ounce  stand- 
ard of  fill  (supra,  pp.  18-21). 

(21)  In  Finding  No.  5,  that: 

"canned  Pacific  oysters  were  often  labeled  to 
show  the  total  weight  of  oysters  but  not  the 
drained  weight  of  oysters," 

and  in  omitting  to  show  that  such  practice  was  (a) 
expressly  authorized  by  Food  and  Drug  Administra- 
tion decisions  (App.  D,  p.  38,  and  40,  Op.  88  and 
379),  and  (b)  that  in  the  further  hearing  of  July  1948 
counsel  for  respondents  brought  out  that  petitioner, 
the  largest  packer  of  Western  oysters,  had  volun- 
tarily placed  on  its  label  the  imprint  "Net  Drained 
Weight  5  Ounces  Oyster  Meat"  (R.  755,  759),  and 
that  counsel  for  respondents  offered  in  evidence  Ex. 
31  which  confirms  that  contrary  to  the  statement  in 
Finding  No.  5,  petitioner's  oysters  are  now  volun- 
tarily labeled  to  show  the  drained  weight  as  well  as 
net  weight.  This  finding  is  further  contrary  to  the 
evidence  in  conveying  an  impression  that  some  brands 
of  Pacific  oysters  are  not  labeled,  and  by  an  omission 
to  state  anything  with  respect  to  Southern  oysters  to 
convey  the  impression  that  they  are  uniformly  labeled 
to  show  drained  weight.   There  is  nothing  in  the  rec- 


^ '^Specifications  Nos.  19  to  31  relate  to  Findings  Nos. 
1  to  8,  inclusive,  under  Standards  of  Fill  of  Container 
in  the  First  Final  Order  of  March  10,  1948  (App.  A, 
pp.  7  to  13,  inclusive). 
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ord  to  support  such  an  inference.  Finding  of  Fact 
No.  5  is  further  in  error  in  finding  that  a  ''condition" 
exists  which  is  likely  to  confuse  and  deceive  consumers 
in  that  it  is  impossible  to  know  to  what  ''condition"  this 
sentence  refers,  particularly  in  view  of  the  fact  that 
one  of  the  principal  antecedent  sentences  relating  to 
labeling  of  canned  Pacific  oysters  is  shown  to  have 
been  contrary  to  the  evidence ;  and  further  in  error  in 
relying  on  mere  rumor  and  hearsay  (Ex.  4,  5,  6 
and  7). 

(22)  In  Finding  No.  6  in  omitting  to  show  that 
experimental  packs  sponsored  by  canners  of  Pacific 
oysters  showed  that  there  was  a  serious  impairment  of 
quality  when  drained  weights  in  excess  of  5  ounces 
theretofore  prescribed  for  such  oysters  were  used 
(Esveldt,  R.  308;  Ex.  14-17;  Ex.  27) ;  and  in  finding 
that  the  assignment  of  demerits  was  made  on  an 
arbitrary  basis;  and  in  omitting  to  find  that  a  merit 
system  basis  of  evaluating  quality  is  not  arbitrary 
but,  on  the  contrary,  is  standard  practice  in  the  food 
industry  (Supp.  Vol.  Ill,  pp.  13-14). 

(23)  In  Finding  6  (the  first  unnumbered  para- 
graph), that  browning  can  be  eliminated  by  the  re- 
moval of  excessive  entrapped  air.  This  is  contradictory 
to  the  first  sentence,  which  indicates  that  browning  oc- 
curs when  oysters  protrude  above  the  packing  medium. 
It  is  contrary  to  the  evidence  in  suggesting  that  West 
Coast  operators  do  not  follow  good  manufacturing 
process  (Hansen,  R.  1090-1;  1059).  It  is  further  in 
error  in  suggesting  that  liver  spots  are  commonly 
found  on  canned  Pacific  oysters.  They  are  more  com- 
monly found  on  canned  Southern  oysters  (Callaway, 
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R.  479-81;  Bailey,  R.  731).  It  is  in  error  in  suggest- 
ing that  browning  is  not  as  noticeable  as  liver  spots. 
It  is  more  noticeable  and  is  the  greatest  single  defect 
in  marketing  (Bailey,  R.  731). 

(24)  In  Finding  6  (the  third  unnumbered  para- 
graph), in  stating  that  pressure  marks  are  not  un- 
sightly and  in  omitting  to  state  that  they  are  blem- 
ishes and  that  they  do  affect  the  appearance  of  the 
oysters  (Bailey,  R.  732). 

(25)  In  Finding  6  (the  fourth  full  unnumbered 
paragraph)  in  omitting  to  show  that  the  Pacific 
oyster  is  susceptible  to  breakage  and  by  such  omis- 
sion to  contradict  the  finding  of  respondent  of  the 
Second  Final  Order  (App.  B,  p.  17,  Finding  9). 

(26)  In  Finding  6  (the  fifth  full  unnumbered  para- 
graph), that  there  is  no  significant  correlation  be- 
tween these  various  blemishes  and  the  drained  weight 
of  oysters  (Clough,  Esveldt,  Ex.  14-17). 

(27)  In  Finding  6  (the  last  full  unnumbered  para- 
graph), in  omitting  to  take  into  consideration  at  all 
the  evidence  offered  by  petitioner  in  Ex.  28,  29  and  30 
with  respect  to  quality  (App.  E  hereof). 

(28)  In  Finding  No.  7  that  pre-steamed  or  blanched 
Pacific  oysters  can  be  packed  to  as  high  a  weight  as 
11  ounces  into  the  standard  101/2  ounce  can  which,  after 
processing,  yields  61/2  ounces  without  impairment  of 
quality  due  to  the  fill  (Clough,  Esveldt,  Ex.  14-16; 
Bailey,  R.  733). 

(29)  In  Finding  No.  8  in  omitting  to  show  that  in 
no  event  could  technique  employed  in  hand  selecting 
the  test  pack  made  experimentally  by  an  inspector 
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of  the  Food  and  Drug  Administration  be  used  com- 
mercially (Esveldt,  R.  315). 

(30)  In  that  each  of  the  Conclusions  set  forth  in  the 
First  Final  Order  is  contrary  to  the  evidence  for  rea- 
sons shown  above  and  for  the  omission  to  state  that 
"the  return  to  the  fill  in  use  prior  to  1942"  would  be 
a  return  to  a  5  ounce  fill  promulgated  and  approved 
by  successive  rulings  of  the  Food  and  Drug  Adminis- 
tration and  its  predecessors  (App.  D). 

(31)  In  that  the  ordering  paragraph  of  the  First 
Final  Order  (App.  A,  pp.  12-13)  is  void  because  not 
supported  by  substantial  evidence. 


(32)1"^  In  that  each  of  the  Findings  Nos.  1  and  2 

(App.  B,  pp.  15-17)  and  Nos.  9  to  18  (App.  B,  pp. 

17-22),  and  Conclusions  based  thereon  and  ordering 

paragraph  made  thereunder  (App.  B,  p.  23),  is  not 

made: 

"on  the  basis  of  evidence  of  record"  (App.  B, 

p.  23), 
as  recited  therein,  but  is  in  fact  based  only  upon  a 
consideration  of  pages  703  to  1178  and  Exhibits  22 
to  42  of  "the  evidence  of  record"    (Supp.   Vol.  I, 
item  1). 

(33)  In  Finding  No.  1  (amending  former  Finding 
6)  in  that  it  omits  to  find  with  respect  to  the  liquid 
packing  medium  that: 

"the  liquid  portion  of  Willapoint  canned  oys- 
ters has  a  significant  food  value  quite  comparable 

* '^Specifications  Nos.  32  to  36  relate  to  Findings  Nos. 
1  to  2,  inclusive,  under  Definitions  and  Standards  of 
Identity,  in  the  Second  Final  Order  of  August  3,  1948 
(App.  B,  pp.  15-17). 
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to  the  entire  content  of  other  well  known  canned 

foods" 
as  specifically  requested  in  the  proposed  findings  of 
fact  submitted  by  petitioner  (Supp.  Vol.  Ill,  p.  4), 
and  as  shown  in  the  record  before  him    (App.   E, 
p.  53), 

(34)  In  Finding  No.  2  (amending  former  Finding 
7)  by  omitting  to  show  in  Footnote  2,  thereof,  with 
reference  to  experiments  by  Willapoint  Oysters,  Inc., 
that  extensive  experimental  work  was  done  earlier 
on  its  behalf  with  respect  to  pre-steamed  oysters 
(Clough,  Esveldt,  Ex.  14-17) ;  and  that  blanched  oys- 
ters are  shown  by  the  evidence  to  have  a  larger  con- 
tent and  lesser  shrinkage  than  steamed  oysters  cov- 
ered by  such  experiments  [App.  A.  of  Ex.  28  (App. 
E  hereof,  p.  45)],  which  experiments  confirm  knowl- 
edge of  the  impossibility  of  increasing  the  fill  of 
blanched  oysters  beyond  the  5  ounces  drained  weight, 
and  by  omitting  to  refer  to  a  typical  consumer  com- 
plaint as  to  a  ''solid  mass  with  no  liquid"  (Ex.  18) 
when  petitioner  had  experimented  with  the  heavier 
pack  (R.  527). 

(35)  In  Finding  No.  2  that  canned  oysters  pre- 
pared from  blanched  oysters  are  practically  indis- 
tinguishable from  those  prepared  from  oysters  that 
have  been  pre-steamed  in  the  shell  in  that  such  evi- 
dence is  completely  contrary  to  the  record,  and  gives 
credence,  with  studied  design,  to  the  testimony  of 
the  Administrator  and  ignores  all  of  the  evidence 
relating  to  this  subject  offered  by  petitioner,  and  par- 
ticularly Ex.  28  (App.  E  hereof),  which  reported 
the  only  objective   and   non-partisan   study   of   con- 
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sumers'  wishes  with  respect  to  canned  oysters,  and 
which  reported  that  the  blanched  Willapoint  oyster 
was  determined  to  be  the  best  oyster  of  three  repre- 
sentative brands  of  oysters,  one  of  which  was  the 
blanched  Willapoint  oyster,  the  second  the  steamed 
Western  oyster,  and  the  third  the  Southern  oyster, 
and  in  completely  ignoring  facts  shown  in  petitioner's 
brief  to  the  Administrator  (Supp.  Vol.  Ill,  p.  5,  Pro- 
posed Finding  No.  10). 

(36)  In  Finding  No.  2  and  12  that  the  loss  in  weight 
approximates  16  per  cent,  when  the  evidence  showed 
that  in  the  blanching  process  the  oysters  shrink  in 
volume  an  average  of  2.76,  whereas  in  the  steaming 
process  the  oysters  shrink  in  volume  16.66  per  cent 
(App.  E,  p.  42). 

(37)^^  In  Finding  No.  9  that  Pacific  oysters  pre- 
pared for  canning  by  the  blanching  method  are  no 
better  than  canned  Pacific  oysters  prepared  for  can- 
ning by  pre-steaming  in  the  shell,  in  that  it  totally 
ignores  Ex.  28. 

(38)  In  Finding  No.  9  that  large  scale  purchasers 
are  alleged  to  regard  certain  oysters  as  inferior  be- 
cause it  was  based  on  pure  hearsay  and  i-umor  which 
was  received  over  objection  of  counsel  for  petitioner, 
and  which  counsel  for  petitioner  had  no  way  of  coun- 
teracting or  meeting  (Hansen,  R.  879-880). 

(39)  In  Finding  No.  9  (the  third  to  fifth  sentences) 
(App.  B,  pp.  17-18)  relating  to  labeling  and  adver- 


1  ^Specifications  Nos.  37  to  58  relate  to  Findings  Nos. 
9  to  18,  inclusive  (under  Standard  of  Fill  of  Con- 
tainer), in  the  Second  Final  Order  of  August  3,  1948 
(App.  B,  pp.  17  to  23). 
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tising  the  blanching  method,  in  omitting  to  state  that 
the  absence  of  advertising  and  changed  labeling  has 
been  due  to  the  very  uncertainty  which  petitioner  is 
suffering  because  of  the  instant  litigation  and  of  the 
refusal  of  the  Food  and  Drug  Administration  to  per- 
mit it  to  market  its  quality  pack  (Bailey,  R.  759, 
1138). 

(40)  In  Finding  No.  10  in  purporting  to  refer  to 
certain  designated  pages  of  the  first  transcript  al- 
though he  had  subsequently  certified  that  he  read 
only  the  second  transcript,  and  in  stating  that  the 
total  quantity  of  the  liquid  which  separates,  based  on 
the  weight  of  raw  oysters,  is  the  same  whether  the 
oysters  are  packed  into  the  can  raw,  or  are  given  a 
partial  cooking  in  boiling  salt  water  prior  to  place- 
ment in  the  can,  or  partly  cooked  in  the  shell  by  steam- 
ing, in  that  with  studied  design  it  totally  omits  to 
refer  to  the  scientific  experiments  conducted  on  behalf 
of  petitioner  [Charlton,  Ex.  28  (App.  E,  hereof,  p. 
42)]. 

(41)  In  Finding  No.  11  in  suggesting  that  raw 
oysters  are  packed  without  water,  producing  a  murky 
liquid  which  is  objectionable  to  many  purchasers,  in 
that  the  statement  is  supported  by  a  record  reference 
to  i^nblanched  raw  oysters  and  has  no  bearing  what- 
ever on  the  issues  before  the  Administrator  on  re- 
hearing which  were  confined  to  the  packing  of 
blanched  raw  oysters  (R.  703). 

(42)  In  relying  upon  Ex.  33  and  the  direct  evidence 
in  support  thereof,  and  in  omitting  to  refer  to  con- 
tradictory evidence  with  respect  thereto  shown  sub- 
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sequently  by  cross-examination  of  the  witness  who  of- 
fered the  same  (Callaway,  R.  882-1011). 

(43)  In  Finding  No.  12  that  a  lower  put-in  weight 
permits  a  canner  to  replace  2  ounces  of  blanched 
oysters  with  2  ounces  of  water,  in  that  with  studied 
design  it  ignores  the  fact  that  the  order  outstanding 
would  require  petitioner  to  put  9  ounces  of  oysters 
into  its  can  and  11/2  ounces  of  water  to  yield  a 
drained  weight  of  6V2  ounces  of  superior  blanched 
oysters  (App.  B,  p.  19,  Finding  12),  whereas  under 
the  existing  order  with  respect  to  steam-opened  South- 
ern oysters.  Southern  producers  are  permitted  to 
reduce  the  amount  put  into  a  can  from  a  prior  stand- 
ard of  7%  ounces  to  a  new  standard  of  6^2  ounces 
of  oyster,  and  to  increase  the  amount  of  water  added 
to  the  can  from  3  ounces  previously  authorized  to  4 
ounces  (App.  C,  p.  27,  Finding  9). 

(44)  In  Finding  No.  13,  that  with  heavily  pre- 
steamed  oysters  a  put-in  weight  of  around  7i/^  ounces 
will  yield  approximately  7  ounces.  The  figures  should 
be  just  reversed.  With  the  heavily  pre-steamed  South- 
ern oysters  a  put-in  weight  of  around  7  ounces  will 
pick  up  additional  weight  and  yield  7V2  ounces  (Cal- 
laway, R.  978;  Holcombe,  R.  561).  The  finding  omits 
to  show  that  under  the  challenged  orders  the  South- 
ern producers  would  be  permitted  to  place  over  100 
per  cent  more  brine  into  the  can  than  would  the  Pa- 
cific producers  (See  Specification  No.  43). 

(45)  In  Finding  No.  14  (App.  B,  p.  20)  that  the 
put-in  weight  of  oysters  is  not  an  accurate  measure 
of  fill  of  container  for  canned  oysters  because  all 
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oysters  are  not  pre-cooked  to  the  same  degree,  and  in 
omitting  to  state  that  the  put-in  weight  is  the  pre- 
scribed method  for  measuring  contents  of  many 
canned  foods,  such  as  most  canned  fruits. 

(46)  In  Finding  No.  15  that  the  liquid  draining 
from  oysters  has  little  food  value  and  comes  largely 
from  water  added  as  a  packing  medium  and  in  so 
doing  to  ignore  its  own  prior  finding  in  Finding  No.  12 
that  at  least  21/2  ounces  of  the  liquid  comes  from  the 
oysters  themselves  and  not  from  the  water,  and  in 
omitting  to  consider  its  prior  determination  that  the 
"liquid  has  certain  food  value"  (App.  D,  p.  40),  and  in 
omitting  to  consider  Ex.  30  which  showed  that  the 
'liquid  portion  of  Willapoint  canned  oysters  has  a 
significant  food  value  quite  comparable  to  the  entire 
contents  of  other  well  known  canned  foods"  (App.  E, 
p.  53). 

(47)  In  Finding  No.  16  that  canned  oysters  which 
yield  5  ounces  are  slack  filled  and  in  referring  by 
footnote  therein  to  Ex.  32.  The  record  shows  that  the 
photographs  shown  in  Ex.  32  were  taken  at  an  angle, 
that  the  oysters  were  drained  and  shifted,  and  that 
it  is  impossible  to  tell  from  photographic  inspection 
the  fill  or  the  degree  to  which  oysters  had  been  blem- 
ished by  overfill,  and  further  afford  no  basis  of  com- 
parison with  Southern  oysters  as  reduced  from  7% 
ounces  to  6I/2  ounces  by  the  Administrator's  order 
(Nicholson,  R.  836-8) ;  and  in  ignoring  the  photo- 
graphs shown  in  Ex.  38,  which  show  the  waste  and 
destruction  of  oysters  incident  to  efforts  by  a  Pacific 
Coast  packer  to  comply  with  an  excessive  6I/2  ounce 
drained  weight. 
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(48)  In  Finding  No.  17  (App.  B,  pp.  21-2),  that: 
"the  factors  of  quality  in  canned  oysters  most 
important  to  consumers  are  not  disclosed  by  the 
record," 

in  that  it  is  directly  contrary  to  the  record  and  ignores 
Ex.  28,  which  found  that  Willapoint  Oysters  packed 
by  the  blanching  process  were  judged  best  in  an  im- 
partial Consumer  Acceptance  Test  by  three  competent 
and  disinterested  participants  (App.  E,  pages  42-44; 
47-50). 

(49)  In  Finding  No.  18  (App.  B,  p.  22)  in  min- 
imizing the  diiference  in  flavor  and  appearance  and 
in  the  food  value  of  the  liquid  packing  medium  of 
blanched  oysters,  and  in  omitting  to  consider  or  make 
any  reference  to  Ex.  28,  or  in  explaining  why,  if 
flavor  and  food  value  of  the  packing  medium  is  inverse- 
ly proportional  to  the  amount  of  water  added,  the  Final 
Orders  propose  to  reduce  the  fill  of  container  for  South- 
ern packers  so  as  to  permit  them  to  place  6%  ounces  of 
oysters  and  4  ounces  of  water  in  a  can  while  requiring 
Western  packers  to  place  at  least  8%  ounces  of  oysters 
and  only  2  ounces  of  water  into  the  can.  (See  above 
Specification  No.  43) 

(50)  In  each  of  the  Conclusions  (App.  B,  p.  23) 
for  the  reason  that  each  of  them  as  set  out  in  the  four 
paragraphs  thereof  is  not  supported  by  the  evidence; 
and  in  his  Order  affirming  the  prior  order  established 
by  respondent  Ewing  (App.  B,  p.  23)  in  that  it  is 
based  on  findings  of  fact  and  conclusions,  all  of  which 
are  not  supported  by  the  evidence. 

Note:  Specifications  Nos.  6  to  50,  inclusive,  re- 
lating generally  to  the  absence  of  supporting  evidence, 
discussed,  infra,  pages  91  to  113. 
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In  that  the  following  errors  are  further  ''not  in  ac- 
cordance with  laiv,^'^^  and  are: 

"In  Excess  of  Statutory  Jurisdiction;"'^^ 

(51)  In  finding  that  the  "common  name  of  oysters" 
of  the  ostrea  virginica  species,  when  canned,  is  "Oys- 
ters" or  "Cove  Oysters,"  and  in  finding  at  the  same 
time  that  "oysters  of  the  species  ostrea  gig  as  ^  com- 
monly known  as  'Pacific  Oysters'  are  canned  in  con- 
siderable quantities"  (App.  A,  p.  2,  Finding  1). 

(52)  In  concluding  that  when  whole  oysters  are 
canned  the  name  of  the  food  is  "Oysters"  or  "Cove 
Oysters,"  if  of  the  species  ostrea  virginica,  and  that 
the  name  of  the  food  is  "Pacific  Oysters"  if  of  the 
species  ostrea  gigas,  for  the  reason  that  he  has  not 
made  requisite  findings  of  fact  as  to  the  "common  or 
usual  name,  so  far  as  practicable"  as  required  by 
§§401  and  701(e)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  {supra,  pp.  11-12),  and  in  so  doing  has 
prescribed  unreasonable  standards  of  identity  [App. 
A,  p.  5-6,  §36.5(c)(l)]. 

(53)  In  prescribing  an  unreasonable  standard  of 
fill  of  container  for  what  he  has  termed  "Pacific 
Oysters"  under  which  petitioner  would  be  required  to 
increase  the  fill  of  container  by  30  per  cent  [App.  A, 
p.  12-13,  §36.6(a)]. 

(54)  In  prescribing  unreasonable  standards  of  fill 
of  container  for  petitioner's  blanched  oysters,  and  in 

'^Food,   Drug,   and   Cosmetic  Act,    §701  (f)  (3),   21 
U.S.C.A.  371(f)  (3),  supra,  p.  12. 

^"Administrative  Procedure  Act,  §10 (e),  5  U.S.C.A. 
1009(e)  (B)(3),  supra,  p.  17. 
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finding  that  a  reasonable  requirement  for  blanched 
oysters  packed  with  the  blanching  process  which  will 
promote  honesty  and  fair  dealing  in  the  interest  of 
consumers  is  a  drained  weight  of  not  less  than  59  per 
cent  of  the  water  capacity  of  the  can  (App.  B,  p.  23). 

Note:  Specifications  Nos.  51  to  54  discussed,  infray 
pages  116  to  117. 


In  that  the  following  errors  are  further  "not  in 
accordance  with  laWy"-^  and  are: 
"Arbitrary,  Capricious,  and  an  Abuse  of  Discretion":^''' 

(55)  In  denying  (Orig.  Vol.  I.  item  1)  so  much  of 
petitioner's  petition  of  April  29,  1948  {Orig.  Vol.  /, 
item  2)  as  sought  reconsideration,  revision,  and  oral 
argument  with  respect  to  the  First  Final  Order  of 
March  10,  1948,  including  among  other  things,  the 
petition  for  revision  and  correction  of  paragraph  36.5 
so  as  to  permit  petitioner  to  continue  to  use  the  name 
"Oysters"  {Orig.  Vol.  7,  item  2,  pp.  20-1). 

(56)  In  acting  in  an  arbitrary  and  capricious 
manner  in  committing  all  of  the  errors  set  forth  above 
in  Specifications  Nos.  1  to  55,  including  conduct  of  a 
hearing  on  short  notice  without  adequate  opportunity 
for  preparation,  refusal  to  hold  a  hearing  on  the  Pacific 
Coast  to  serve  the  convenience  of  West  Coast  parties, 
failure  to  read  and  consider  the  entire  record,  permit- 
ting the  principal  witness  for  the  Administrator  to 
participate  in  the  preparation  of  an  order  based  on 


2iFood,   Drug,   and   Cosmetic   Act,    §701  (f)(3),   21 
U.S.C.A.  371(f)  (3),  supra,  p.  12. 
22Administrative  Procedure  Act,  §10 (e),  5  U.S.C.A. 
1009(e)  (B)  (1),  supra,  p.  17. 
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his  own  evaluation  of  his  own  testimony,  omitting  to 
give  consideration  to  testimony  of  petitioner  offered 
both  on  oral  examination  and  in  reliable  affidavit  form, 
proposing  findings  of  fact  that  with  studied  design 
give  credence  primarily  to  the  testimony  of  respond- 
ents, giving  dominant  weight  to  their  own  affidavits 
and  ignoring  those  of  petitioner,  and  in  each  of  the 
above  specifications  manifesting  bias,  prejudice,  and 
a  determination  to  prejudge  the  case  without  consider- 
ing the  merits  thereof  as  presented  by  petitioner. 

(57)  In  denying  the  petition  filed  by  petitioner  in 
February,  1948  (Orig.  Vol.  I,  item  7),  which  requested 
postponement  and  reconsideration  of  the  order  and 
pointed  out  therein  in  extensive  detail  the  arbitrary 
and  unnecessary  restrictions  imposed  on  West  Coast 
producers  and  the  threat  to  the  continued  growth  of 
a  new  and  healthy  industry  in  the  Pacific  Northwest 
{Orig.  Vol.  /,  item  6). 

Note:  Specifications  Nos.  55  to  57  discussed,  infray 
pages  117  to  119. 


And;  in  that  the  following  errors  are  further  "noi 
in  accordance  with  law,'^'^^  and  are: 

"Contrary  to  Constitutional  Right" :^^ 

(58)  In  taking  the  property  of  petitioner  without 
due  process  of  law  in  requiring  it  to  abandon  its 
long-continued  use  of  the  term  ''Oysters"  and  in  con- 
ferring a  new  and  exclusive  right  upon  Southern 

'^^Food,    Drug,   and    Cosmetic   Act,    §701  (f)(3),   21 
U.S.C.A.  371(f)(3),  siivra,  p.  12. 
'^'•Administrative  Procedure  Act,  §10  (e),  5  U.S.C.A. 
1009(e)  (B)(2),  swpra,  p.  17. 
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producers  to  use  such  a  term;  and  in  requiring  peti- 
tioner to  pack  its  oysters  to  such  an  excessive  standard 
of  fill  as  to  discolor,  disfigure,  and  distort,  and  thereby 
destroy  a  high  customer  acceptance  which  has  de- 
veloped for  them;  or  in  the  alternative  to  place  on 
the  face  of  the  can  a  label,  indicating  that  it  is  **sub- 
standard,"  which  would  likewise  destroy  petitioner's 
business  [App.  C,  §36.6  (e),  p.  32-3]  which  by  the 
challenged  First  Final  Order  became  §36.6 (d)  (See 
App.  A,  p.  13). 

(59)  In  conducting  its  hearings  and  making  its 
findings  and  an  order  in  a  manner  that  are  violative 
of  judicial  due  process  for  all  of  the  reasons  enumerat- 
ed above  in  Specifications  Nos.  1  to  58,  inclusive. 

Note:  Specifications  Nos.  58  and  59  discussed, 
infra,  pages  120  to  121. 


73 

ARGUMENT  OF  THE  CASE 

Petitioner  challenged  the  validity  of  the  First  and 
Second  Final  Orders  because  compliance  with  these 
orders  would: 

(A)  destroy  petitioner's  long-continued  use  on  its 
labels  of  the  generic  term  ^'Oysters"  and  trans- 
fer to  Southern  producers  the  exclusive  use 
and  good  will  of  that  term;  and 

(B)  destroy  petitioner's  quality  pack  by  requiring 
that  an  excessive  quantity  of  its  Western  oy- 
sters be  crammed  into  the  can  with  resultant 
discoloration,  disfiguration,  distortion,  and 
breakage. 

I.  Concise  Summary 

Two  entirely  different  species  of  canned  oysters  are 
produced  in  this  country,  one  primarily  in  the  South 
and  known  by  the  biological  term  ostrea  virginica, 
and  the  other  primarily  in  the  West  and  known  by 
the  biological  term  ostrea  gigas.  The  biological  differ- 
ences go  back  over  millions  of  years.  Both  have  long 
been  marketed  and  sold  as  "Oysters".  Both  are  also 
variously  known,  respectively,  as  "Southern"  or 
"Cove"  oysters;  and  as  "Western"  or  "Pacific"  oy- 
sters. 

The  methods  of  processing  and  canning  these  two 
different  species  are  radically  different,  the  end  result 
being  that  the  Southern  or  virginica  species  is  very 
greatly  dehydrated  and  shriveled  before  placing  into 
the  can,  whereas  the  Western  species  is  placed  into  the 
can  in  approximately  its  natural  shape,  condition  and 
size.  In  both  regions  a  pre-determined  weight  of 
oyster  meat  is  placed  into  the  can  and  the  void  spaces 
are  filled  with  a  brine  packing  medium.  Because  of 
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the  biological  and  processing  differences,  any  pre- 
determined weight  of  dehydrated  Southern  oysters 
will  subsequently  absorb  a  part  of  the  packing  medium 
after  the  can  has  been  sealed  and  placed  in  the  retort 
for  the  ''sterilization"  cook;  whereas  any  like  pre- 
determined weight  of  natural  conditioned  Western 
oysters  will  not  so  absorb  a  part  of  the  brine,  but  on 
the  contrary,  will  subsequently  exude  a  substantial 
part  of  its  body  ingredients  into  the  brine  packing 
medium  after  the  can  has  been  sealed  and  placed  in 
the  retort  for  the  "sterilization"  cook,  thereby  form- 
ing a  nectar. 

The  challenged  orders  recognize  the  biological  dif- 
ferences by  requiring  a  new  and  dissimilar  "standard 
of  identity''  for  each  species,  which  would  compel  the 
Western  or  ostrea  gigas  type,  long  marketed  by  peti- 
tioner and  other  Western  producers  as  "Oysters" 
(and  also  known  by  regional  names)  to  be  henceforth 
only  identified  as  "Pacific  Oysters",  while  permitting 
the  Southern  or  ostrea  virginica  type,  also  long  mar- 
keted by  Southern  producers  as  "Oysters"  (and  also 
known  by  regional  names)  to  enjoy  henceforth  an 
exclusive  right  to  use  the  name  "Oysters". 

But,  having  translated  the  biological  differences 
into  new  requirements  for  different  names  that  upset 
long  established  practice,  the  challenged  orders  then 
proceed  to  disregard  these  same  differences  of  biology 
and  processing,  and  to  require  a  new  and  identical 
"standard  of  fill"  by  requiring  that  both  species  be 
so  packed  as  to  yield,  after  sealing  and  processing  in 
the  "sterilization"  cook,  an  identical  drained  weight  of 
61/2  ounces. 
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This  has  never  been  done  and  compliance  is  impos- 
sible, because  of  the  biological  and  processing  differ- 
ences. 

The  Southern  packers  fill  a  standard  101/2  ounce 
can  with  approximately  6i/4  ounces  of  oysters  and 
41/4  ounces  of  brine  solution.  The  Southern  oysters 
will  absorb  approximately  14  ounce  of  brine  after  the 
can  is  sealed,  and  thus  will  yield  a  drained  weight  of 
61/^  ounces  of  oyster  meat  and  a  remaining  4  ounces 
of  brine.  But  the  Western  packers  would  be  required 
to  fill  an  identical  standard  can  with  approximately 
9  ounces  of  oysters  and  I14  ounces  of  brine.  This 
would  be  required  because  Western  oysters  will  ex- 
ude 2%  ounces  of  natural  body  content  into  the  pack- 
ing medium  after  the  can  is  sealed,  producing  a 
drained  weight  of  6I/2  ounces  oyster  meats  and  4 
ounces  of  nectar  (made  up  of  the  original  II/2 
ounces  brine  solution  and  2%  ounces  of  the  pure 
ingredients  of  the  oyster).  Such  excessive  crowding- 
would  cause  discoloration,  disfiguration,  distortion, 
and  breakage,  and  thereby  destroy  the  quality  pack  of 
Western  oysters,  as  heretofore  marketed  by  petitioner. 

II.  Argument'- '^^ 

The  extent  of  judicial  review  of  these  two  final 
orders  is  determined  by  §701  of  the  Food,  Drug  and 


-''Pursuant  to  this  court's  Rule  20(d),  Specification 
of  Errors,  supra,  pp.  45  to  73,  have  stated  the  full 
substance  of  evidence  erroneously  admitted  or  rejected. 
Similarly,  the  Specifications  have  stated,  "as  partic- 
ularly as  may  be  wherein  the  findings  of  fact  and 
conclusions  of  law  are  alleged  to  be  erroneous." 

To  conserve  space  and  keep  the  brief  within  rea- 
sonable limits,  the  Argument  section  will  not  restate 
facts  and  argument  set  out  or  referred  to  therein. 
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Cosmetic  Act,  supra.  It  confers  jurisdiction  on  this 
court  to  set  aside  an  order  if  it  is  ''not  in  accordance 
with  law".  The  legal  tests  of  judicial  review  are 
codified  by  §10  (e)  of  the  Administrative  Procedure 
Act,  supra.  The  two  final  orders  are  alleged  by  the 
pleadings  and  Specification  of  Errors  to  be  unlawful 
in  each  of  the  5  enumerated  legal  standards  of  that 
Act,  as  follows: 

(A)  made   without   observance   of  procedural   re- 
quirements ; 

(B)  unsupported  by  substantial  evidence; 

(C)  in  excess  of  statutory  jurisdiction; 

(D)  arbitrary,  capricious,  and  an  abuse  of  discre- 
tion; and 

(E)  contrary  to  constitutional  rights. 

These  points  are  discussed  in  that  sequence. 

A.    The    Orders    Were    Made   Without    Observance    of 
Procedural   Requirements 

Respondent  Ewing  certified  in  effect  that  he  based 
his  order  on  the  evidence  at  the  first  hearing  (Orig. 
Vol.  II,  Item  1 )  being  pages  1  to  701  of  the  testimony 
and  Exhibits  1  to  21,  in  issuing  his  First  Final  Order. 
After  the  remand  directed  by  this  court's  order  of 
June  8,  1948,  to  take  further  evidence,  respondent 
Kingsley^^^  certified  in  effect  that  he  based  his  order 
on  only  the  evidence  at  the  second  hearing  {Supp.  Vol. 
I,  Item  1)  being  pages  702  to  1178  of  the  testimony 


-^No  legal  authority  appears  to  exist  for  Mr.  Ewing 
to  have  delegated  these  duties  to  Mr.  Kingsley  (11 
F.R.  177-A-518,  §1.1;  21  C.F.R.  §§1.1,  1.2).  While 
Specification  of  Error  No.  2  challenges  the  delegation, 
it  is  assumed,  arguendo,  to  have  been  lawfully  accom- 
plished pursuant  to  some  authorization  not  known  to 
petitioner. 
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and  Exhibits  22  to  42,  in  issuing  his  Second  Final 
Order. 

But  the  Second  Final  Order  by  its  terms  supple- 
mented, modified,  and  amended  the  First  Final  Order 
{App.  B,  pp.  15,  16,  17-23).  Its  further  findings  of 
fact  make  frequent  reference  to  isolated  pages  of  testi- 
mony and  to  isolated  exhibits  received  in  the  first 
hearing  {App.  B.  pp.  18,  19,  20,  22)  which  evidence, 
however,  in  its  entirety  had  been  neither  read  nor 
considered  by  respondent  Kingsley  {Supp.  Vol.  I, 
Item  i ) .  In  signing  the  Second  Final  Order,  respond- 
ent Kingsley  recites: 

^'It  is  ordered.  That  no  change  be  made  in  the 
definition  and  standard  of  identity  for  canned 
oysters  or  in  the  standard  of  fill  of  container  es- 
tablished by  my  final  order  of  March  10,  1948." 
{App.  B.  p.  23) 

But  the  ''final  order  of  March  10,  1948"  was  not 
"his"  final  order.  It  was  that  of  respondent  Ewing 
{App.  A,  p.  13). 

(1)  The  two  successive  final  orders  are  unlawful  be- 
cause neither  of  the  respondents  conscientiously  read 
or  considered  all  of  the  evidence.  (See  Specifications 
Nos,  1  and  2,  supra,  pp.  45-6.) 

These  procedural  defects  are  not  technical  but  sub- 
stantial. Morgan  v.  United  States,  298  U.S.  468,  481 
(1936).  The  basic  ''rudiments  of  fair  play"  require  a 
conscientious  examination  and  consideration  of  the 
entire  record  by  the  fact  finder.  Violation  of  these 
requirements  is  a  fatal  defect  of  procedural  due  proc- 
ess. A  unanimous  court  held: 

^^ There  is  thus  no  basis  for  the  contention 
*  *  *  that  one  official  may  examine  evidence,  and 
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another  official  who  has  not  considered  the  evi- 
dence may  make  the  findings  and  order.  *  *  *  it 
is  no  answer  to  say  that  the  question  for  the 
court  is  whether  the  evidence  supports  the  find- 
ings and  the  findings  support  the  order.  For  the 
weight  ascribed  by  the  law  to  the  findings — their 
conclusiveness  when  made  within  the  sphere  of 
the  authority  conferred — rests  upon  the  assump- 
tion that  the  officer  ivho  makes  the  findings  has 
addressed  himself  to  the  evidence  and  upon  that 
evidence  has  conscientiously  reached  the  conclu- 
sions  which  he  deems  it  to  justify.  That  duty 
cannot  be  performed  by  one  who  has  not  consid- 
ered evidence  or  argument.  It  is  not  an  imper- 
sonal obligation.  It  is  a  duty  akin  to  that  of  a 
judge.  The  one  who  decides  must  hearJ^ 

The  court  held  that  the  lower  court  had  erred  in 
striking  out  the  allegations  in  paragraph  IV  of  a  bill 
of  complaint  with  respect  to  these  matters.  The  text 
thereof  is  set  out  at  298  U.S.  pp.  474-5,  footnote  1. 
Its  language  parallels  the  allegations  of  petitioner's 
Second  Supplemental  Petition  for  Judicial  Review 
filed  in  this  case.  In  setting  aside  the  orders,  the  Su- 
preme Court  concluded,  at  pp.  481-2: 

"The  requirements  are  not  technical.  *  *  *  the 
officer  who  makes  the  determinations  must  con- 
sider and  appraise  the  evidence  which  justifies 
them.  That  duty  undoubtedly  may  be  an  onerous 
one,  but  the  performance  of  it  in  a  substantial 
manner  is  inseparable  from  the  exercise  of  the 
iw.portant  authority  conferred.'^ 

The  two  instant  Final  Orders  have  similarly  denied 
judicial  due  process  and  should  be  set  aside  for  these 
reasons. 
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(2)   The  First  and  Second  Final  Orders  are  unlawful 
because  the  findings  of  fact  and  conclusions  support- 
ing them  were  not,  in  truth,  made  by  either  respond- 
ent, but  were  in  fact,  unlawfully  prepared  by  sub- 
ordinate  officers  and  employees   who  were  also  en- 
gaged in  the  performance  of  investigative  and  prose- 
cuting functions  which  led  to  these  orders  and  who 
appeared  at  the  hearings  as  witness  and  as  advocate 
for  the  Administrator.  (See  Specifications  No.  3(a), 
(b),  (c),  (d),  and  (e),  supra,  pp.  46-48.) 
Mr.  Joseph  Callaway  testified  that  since  1914  he  has 
''been  continuously  engaged  in  work  which  might 
be  called  enforcement  work  in  connection,  first, 
with  the  Food  and  Drug  Act  of  1906,  and  later 
with  the  Food  and  Drug  and  Cosmetic  Act  of 
1938."   (R.  14) 
He  was  the  principal  witness  for  the  Administrator 
in  both  hearings.2 "  He  also  participated  extensively  in 
the  cross-examination  of  industry  witnesses. '^^ 

Mr.  William  W.  Goodrich  appeared  as  attorney  for 
the  Administrator  (R.  702).  He  participated  exten- 
sively in  direct  and  cross-examination  of  witnesses  in 
prosecuting  the  Administrator's  case  and  in  resist- 
ing petitioner's  evidence  (R.  707,  720,  736-7,  743, 
749-793,  etseq.,  to  1175). 

Petitioner  sought  by  cross-examination  to  show  that 
findings  of  fact  and  conclusions  in  the  Administra- 
tor's final  order  were  in  fact  prepared  by  Mr.  Calla- 
way and  by  Mr.  Goodrich  (R.  960-2,  991-3). 

Objection  by   Government  counsel   to   such   cross- 

-'See  references  to  his  extensive  testimony,  supra,  in 
the  Table  of  Witnesses  and  Exhibits  Before  Admin- 
istrator. 
'-^^See  Specification  of  Error  3(a),  supra,  pages  46-7. 
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examination  was  sustained  by  the  Presiding  Officer, 
first  without  stating  any  reasons  (R.  960) ;  later 
because  ''it  is  out  over  the  Administrator's  signature 
as  an  official  document"  (R.  960) ;  and  still  later  be- 
cause it  was  not  "pertinent"  to  the  issues  on  re- 
hearing (R.  960).  Subsequently  counsel  for  the  Ad- 
ministrator objected  on  the  ground 

''that  the  order  is  signed  by  the  Administrator, 
issued  by  him,  not  wider  his  nxime,  but  by  hivfiy 
and  the  question  is  improper  for  that  reason." 
(R.  991) 

When  Mr.  Callaway  was  asked  whether  he  or  Mr. 
Goodrich  wrote  portions  of  the  findings,  objections 
were  again  sustained  without  reason  (R.  992). 

Petitioner  then  attempted  to  make  an  offer  of 
proof  that  the  findings  and  conclusions  were  written 
by  Mr.  Callaway  and  Mr.  Goodrich  (R.  993).  He  was 
interrupted  in  this  offer  and  not  permitted  to  com- 
plete it.  The  Presiding  Officer  stated  that  §5(c)  of 
the  Administrative  Procedure  Act,  supra,  p.  14,  re- 
fers exclusively  to  quasi-judicial  matters  and  has  no 
bearing  on  this  proceeding  (R.  993).29 

The  evidence  should  not  have  been  excluded.  Any 
presumption  of  official  regularity  was  thereby  re- 
butted. Donnelly  Garment  Co.  v.  National  Labor  Re- 
lations Board,  123  F.2d  215,  220,  224-5  (O.C.A. 
8,  1941).  Petitioner  did  all  that  was  possible  to  show 
the  irregularity  of  these  proceedings.  In  Powhatan 
Mining  Co.  v.  Ickes,  118  F.2d  105  (CCA.  6,  1941), 
the  court  said,  at  page  110: 


2^See  Specification  of  Error  3(e). 
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u*  *  *  Q^^  ^iiQ  /^^g  5gg^  denied  access  to  in- 
formation or  deprived  of  the  privilege  of  cross- 
examination  on  pertinent  matters  is  not  in  a 
position  to  make  an  offer  of  proof  as  to  those 
matters.  Likeivise,  a  reviewing  court  cannot  know 
what  a  full  hearing  might  have  shown  and  for 
that  reason  is  not  free  to  speculate  as  to  the 
prejudice  involved  in  such  an  erroneous  ruling'' 
Petitioner  was  thus  cut  off  from  completing  its  offer 
to  show  the  relevance  of  such  evidence    (a)    under 
§5(c)  of  the  Administrative  Procedure  Act,  and  (b) 
under  the  requirements  of  judicial  due  process. 

(a)  Under  %S(c)  of  the  Administrative  Procedure  Act, 
investigating  or  prosecuting  officials  are  prohibited 
from  participating  or  advising  in  the  decisions  in  this 
case. 

§5(c)  of  the  Administrative  Procedure  Act,  supra, 
pp.  14-15,  requires  in  its  third  sentence  that: 

a*  *  *  ]sjo  officer,  employee,  or  agent  engaged 
in  the  performance  of  investigative  or  prosecut- 
ing functions  for  any  agency  in  any  case  shall 
*  *  *  participate  or  advise  in  the  decision  *  *  * 
except  as  witness  or  counsel  in  public  proceed- 
ings. *   *   *" 
In  Security  Administrator  v.  Qimker  Oats  Co.,  318 
U.S.  218,  227-8  (1943),  the  court  said  of  the  Food, 
Drug  and  Cosmetic  Act : 

"The  review  provisions  were  patterned  after 
those  by  which  Congress  has  provided  for  the 
review  of  'quasi- judicial'  orders  of  the  Federal 
Trade  Commission  and  other  agencies,  which  we 
have  many  times  had  occasion  to  construe. 
These  considerations  are  especially  appropriate 
where  the  review  is  of  regulations  of  general 
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application  adopted  by  an  administrative  agency 
under  its  rule-making  power  in  carrying  out  the 
policy  of  a  statute  with  whose  enforcement  it  is 
charged.  *  *  *" 

This  case,  decided  prior  to  enactment  of  the  Admin- 
istrative Procedure  Act,  1946,  thus  recognized  that 
both  quasi-judicial,  or  adversary,  as  contrasted  with 
rule-making  or  non-adversary,  orders  and  regulations 
may  be  issued  under  the  Food,  Drug  and  Cosmetic 
Act.  The  particular  label  placed  upon  a  decision  by 
an  administrative  agency  is  not  conclusive.  It  is  the 
substance  of  what  the  agency  has  purported  to  do 
and  has  done  which  is  decisive.  Columbia  System  v. 
United  States,  316  U.S.  407,  417   (1942). 

"But  overemphasis  upon  the  mere  form  of  the 
order  may  not  be  permitted  to  obscure  its  pur- 
pose and  effect." 

Powell  V.  United  States,  300  U.S.  276,  285 
(1937). 

As  stated  in  United  States  v.  Abilene  &  So.  Ry.,  265 
U.S.  274,  289  (1924): 

"Every  proceeding  is  adversary,  in  substance, 
if  it  may  result  in  an  order  in  favor  of  one  *  *  * 
as  against  another." 

In  enacting  the  Administrative  Procedure  Act,  Con- 
gress recognized  that  there  is  a  wide  range  of  "rule- 
making" ranging  from  broad  non-controversial  mat>l 
ters  to  highly  adversary  proceedings.  The  Act  was 
based  on  the  Final  Report  of  the  Attorney  Generarsi 
Committee  (1941),  Sen.  Doc.  8,  77th  Cong.,  1st  Sess 
In  discussing  rule-making  that  report  stated,  at  pages 
108-110: 
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"Hearings  in  rule-making  are  usually  *  *  * 
investigatory  *  *  *.  The  purpose  is  not  to  try  a 
case  *  *  *. 

''Rule-making  proceedings  do  occur,  however, 
in  which  an  adversary  element  is  present.  It  may 
be  clear  in  advance  which  interests  will  benefit 
and  which  will  suffer  if  proposed  regulations  are 
issued.  *  *  *  Under  these  circumstances  it  fnay 
be  desirable  to  let  affected  parties  treat  the  rule- 
making proceedings  as  adversary,  so  that  all  the 
information,  conclusions,  and  arguments  sub- 
mitted to  the  agency  may  be  publicly  disclosed 
to  opposing  interests  which  may  answer,  explain, 
or  rebut.  *  *  * 

^'Hearings  of  this  type  may  be  held  *  *  * 
because  of  statutory  requirements,  as  in  the  case 
of  the  Food  and  Drug  Administration  *   *   *." 

Again,  at  page  56,  the  Committee  Report  stated: 

"Two  characteristic  tasks  of  a  prosecutor  are 
those  of  investigation  and  advocacy.  It  is  clear 
that  when  a  controversy  reaches  the  stage  of 
hearing  and  formal  adjudication  the  persons  who 
did  the  actual  work  of  investigating  and  build- 
ing up  the  case  should  play  no  part  in  the  deci- 
sion. *  *  *  Of  course,  this  may  produce  a  state 
of  mind,  incompatible  with  the  objective  impar- 
tiality which  must  be  brought  to  bear  in  the 
process  of  deciding.  For  this  same  reason,  the 
advocate  —  the  agency's  attorney  who  upheld  a 
definite  position  adverse  to  the  private  parties 
at  the  hearing  —  cannot  be  permitted  to  partici- 
pate after  the  hearing  in  the  making  of  the  deci- 
sion. A  man  who  has  buried  himself  in  one  side 
of  an  issue  is  disabled  from  bringing  to  its  de- 
cision that  dispassionate  judgment  which  Anglo- 
American  tradition  demands  of  officials  who  de- 
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cide  questions.  Clearly  the  advocate^s  view  ought 
to  be  presented  publicly  and  not  privately  to  those 
who  decide.'^ 

It  was  designed  to  avoid  the  three-fold  combina- 
tion of  judge,  jury,  prosecutor,  in  one  man.  In  the 
instant  case  the  combination  is  four-fold,  judge,  jury, 
prosecutor,  and  prosecuting  witness,  all  combined  in 
one  individual. 

The  Senate  Committee  which  reported  the  bill  con- 
demned this  practice,  S.  Rep.  No.  752,  79th  Cong., 
pp.  3,  17-18,  and  said:^^ 

*T/ie  gist  of  the  subsection  is  that  no  investi- 
gating or  prosecuting  officer  shall  directly  or 
indirectly  in  any  manner  influenA^e  or  control 
the  operations  of  hearing  and  deciding  officers, 
except  as  a  participant  in  public  proceedings, 
and  even  then  in  no  different  fashion  than  the 
private  parties  or  their  representatives.  *  *  * 
The  exemption {s)  *  *  *  are  *  *  *  upon  the  theory 
that  {they)  *  *  *  may  be  much  like  rule  making. 
The  latter,  of  course,  is  not  subject  to  Section  5. 
*  *  *  There  are,  hoivever,  some  instances  of  either 
kind  of  case  which  tend  to  be  accusatory  in  form 
and  involve  sharply  controverted  factual  issues. 
Agencies  should  not  apply  the  exceptions  to  such 
cases,  because  they  are  not  to  be  interpreted  a^s 
concluding  fair  procedure  where  it  is  required.** 

Again  at  p.  30,  Senate  Report  752  stated : 

"  <*  *  *  where  cases  present  sharply  contested 
issues  of  fact,  agencies  should  not  as  a  matter  of 
good  practice  take  advantage  of  the  exeniptions\*' 

This  case  involves  "sharply  controverted  factual 


^^Cf.  Administrative  Procedure  Act,  Legislative  His- 
tory, 79th  Cong.,  S.  Doc.  248,  pp.  185,  203-4,  216. 
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issues."  'Tair  procedure"  and  "good  practice"  under 
§5(c)  prohibit  the  witness  and  counsel  from  subse- 
quently preparing,  ex  parte,  the  findings  of  fact  and 
conclusions. 

(b)  Under  constitutional  provisions  for  judicial  due 
process,  investigating  or  prosecuting  officials  are  pro- 
hibited from  participating  or  advising  in  the  de- 
cisions in  this  case. 

Assuming,  arguendo,  that  §5(c)  is  not  mandatory, 
the  minimal  constitutional  ''rudiments"  of  fair  play 
require  a  separation  of  judge,  jury  and  prosecutor. 
As  stated  in  a  kindred  problem,  Mahler  v.  Eby,  264 
U.S.  32,  44  (1924) : 

^'We  put  this  conclusion  not  only  on  the  lan^ 
guage  of  the  statute  but  also  on  general  princi- 
ples of  constitutional  government.^' 

The  rule  is  so  clear  that  little  authority  is  needed.  An 
early  Washington  case  states  it  well.  In  Maitkmd  v. 
Zanga,  14  Wash.  92,  44  P.  117  (1896),  the  court  held, 
at  page  95,  that: 

''*  *  *  if  this  practice  were  to  be  tolerated,  that 

the  judge  *  *  *  would  be  compelled  to  pass  upon 

the  weight  of  his  own  testimony,  *  *  *  considering 

the  inclination  of  the  human  mind  to  attach  more 

importance  to  its  own  statements  than  to  those 

of  others,  it  is  easij  to  see  that  the  rights  of  the 

litigants  might  he  prejudiced  in  such  a  case'' 

Similarly,  Jones  on  Evidence,  2d  ed.    (1908)    §764, 

states  that  the  practice  of  a  judge  testifying  in  a  case 

before  him  is  improper  because  he  has  to 

''pass  upon  the  competency  and  weight  of  his  own 
testimony." 
The  same  principle  extends  to  an  arbitrator.  See 
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Brocklehurst  &  Potter  Co.  v.  Marsch,  225  Mass.  3,  8; 

113  N.E.  646,  649  (1916),  in  which  the  court  said: 

a  i*  *  ♦  Arbitration  implies  the  exercise  of  the 
judicial  function.  An  arbitrator  ought  to  be  free 
from  prejudice  and  able  to  maintain  a  fair  at- 
titude of  mind  toward  the  subject  of  controversy. 
*  *  *  It  is  contrary  to  natural  right  and  funda- 
mental principles  of  the  common  law  for  one  to 
judge  his  oivn  cause\'^ 

In  Berkshire  Employees  Ass^n.  v.  National  Labor 

Relations  Board,  121  F.2d  235,  238-9  (CCA.  3,  1941) 

the    court   applied    the   principle    to   administrative 
agencies : 

((*  *  *  It  is  comparable  to  the  situation  of  a 
lawyer  who  has  represented  a  client  in  an  en- 
deavor to  get  a  settlement  of  a  claim  and,  before 
the  claim  is  settled,  is  appointed  to  the  bench 
and  sits  in  the  very  case  as  judge.  *  *  *  We  con- 
clude that  in  this  case  the  facts,  if  proved,  show 
a  case  which  goes  beyond  the  line  of  fair  dealing 
with  a  particular  litigant.^* 

But  even  more  pointedly  in  a  parallel  case  involv- 
ing almost  identical  facts,  the  practice  was  con- 
demned by  the  Supreme  Court  in  a  subsequent  phase 
of  the  earlier  Morgan  case,  cited  supra.  Morgan  v. 
United  States,  304  U.S.  1,  14-22  (1938).  ''Rule-mak- 
ing" was  also  involved  in  that  case  fixing  rates  and 
practices  for  the  future  of  certain  market  agencies, 
304  U.S.  1,  cf.  Adm.  Proc.  Act,  §2(c),  supra,  p.  13. 
Also  in  that  case,  as  in  this,  there  had  been  a  court 
remand  and  a  second  hearing  {ibid.,  p.  14) ;  many 
pages  of  transcript  and  of  statistical  exhibits 
(p.  16).  As  in  this  case  appellants  submitted  briefs 
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to  the  Administrator  but  no  briefs  were  "at  any  time 
supplied  by  the  Government"  (p.  16) ;  findings  were 
prepared  in  the  bureau  whose  representatives  had  con- 
ducted the  proceedings  for  the  Government  (pp.  17- 
18) ;  the  Secretary  himself  did  not  read  all  of  the 
record  but  conferred  with  subordinates  who  had  pre- 
pared the  findings,  conclusions  and  order  (pp.  17- 
18).  The  court  condemned  this  practice  as  being  a 
denial  of  the 

"fundamental  requirements  of  fairness  which 
are  of  the  essence  of  due  process  in  a  proceed- 
ing of  a  judicial  nature."    (p.  19) 

It  said: 

u*  *  *  If  in  an  equity  cause,  a  special  master 
or  the  trial  judge  permitted  the  plaintiff's  attor- 
ney to  formulate  the  findings  upon  the  evidence, 
conferred  ex  parte  with  the  plaintiff's  attorney 
regarding  them,  and  then  adopted  his  proposals 
without  affording  an  opportunity  to  his  opponent 
to  know  their  contents  and  present  objections, 
there  would  be  no  hesitation  in  setting  aside  the 
report  or  decree  as  having  been  made  without  a 
fair  hearing.  The  requirements  of  fairness  are 
not  exhausted  in  the  taking  or  consideration  of 
evidence  but  extend  to  the  concluding  parts  of 
the  procedure  as  well  as  to  the  beginning  and 
intermediate  steps.''  (304  U.S.  19-20) 
The  court  answered  the  "adjudication  v.  rule-mak- 
ing" contention  by  stating  at  page  20 : 

"It  has  regard  to  the  mere  form  of  the  pro- 
ceeding and  ignores  realities.  *  *  *  The  proceed- 
ing had  all  the  essential  elements  of  contested 
litigation,  with  the  Government  and  its  counsel 
on  the  one  side  and  the  appellants  and  their  coun- 
sel on  the  other.  *  *  *" 
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and  held  that  as  the  hearing  was  fatally  defective, 
the  order  must  be  set  aside. 

The  same  reasoning  is  true  here.  If  petitioner  had 
been  permitted  to  continue  his  cross-examination  and 
to  complete  his  offer  of  proof,  the  record  would 
show  that  Mr.  Callaway  acted  not  only  as  witness 
and  participated  in  cross-examination  of  industy 
witnesses,  but  that  he  and  Mr.  Goodrich  further  par- 
ticipated as  judge  or  fact  finder  in  the  preparation 
of  the  findings,  conclusions,  and  orders  which  were 
then  signed  by  the  Administrator,  and  Acting  Admin- 
istrator, respectively. 

There  is  no  intended  reflection  on  the  personal  in- 
tegrity of  these  able  men.  But  it  is  necessary  to  con- 
sider "the  inclination  of  the  human  mind  to  attach 
more  importance  to  its  own  statements  than  to  those 
of  others,"  Maitland  v.  Zanga,  supra,  p.  85.  Their 
resultant  findings  of  fact  have  greatly  prejudiced 
your  petitioner  in  the  instant  case.^^ 


^^This  practice  has  been  condemned  by  prominent 
counsel  in  other  Food  and  Drug  matters.  See  Best, 
Practical  Aspects  of  Cereal  Food  Standardization 
(June,  1948),  3  Food  Drug  Cosmetic  Law  Quar- 
terly 204,  212.  Mr.  Best  is  General  Counsel  of  the 
Quaker  Oats  Company,  and  comments: 

a*  *  *  rpj^g  standard  is  proposed  by  Departmental 
officials,  presented  by  a  Departmental  attorney,  sup- 
ported by  testimony  of  Departmental  officials,  and 
submitted  to  a  Departmental  hearing  officer  who  re- 
ports his  findings  and  conclusion  back  to  the  Depart- 
mental officials  who  proposed  it.  The  Tnanufacturer 
would  be  naive  indeed  who  would  7iot  have  some  mis- 
givings about  the  effectiveness  of  this  procedure  to 
prevent  arbitrary  action^  Also,  see  Austern,  For- 
mulation of  Mandatory  Food  Standards  (December, 
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The  duty  of  the  Administrator  is  "akin  to  that  of 
a  judge,"  supra,  p.  78,  to  address  himself  to  the  evi- 
dence and  upon  that  evidence  to  conscientiously  reach 
the  conclusions  which  he  deems  it  to  justify.  It  is 
flouted  to  its  maximum  degree  when  the  very  witness 
who  testified  and  counsel  who  prosecuted  may  later 
prepare  the  findings  based  on  their  own  testimony 
and  necessarily  partisan  views. 

If  that  be  the  law,  then  judicial  review  is  a  mock- 
ery and  all  that  is  required  is  for  the  witness-cross- 
examiner-opinion  writer  in  his  multiple  capacity, 
first,  to  figure  out  the  type  of  an  order  he  wants; 
second,  to  take  to  the  witness  stand  and  testify  that 
"in  his  opinion"  such  an  order  would  meet  the  broad 
discretionary  standards  of  the  Act;  third,  sit  down 
and  write  such  an  order  based  on  his  own  testimony ; 
and  fourth,  submit  it  to  the  Administrator  for  signa- 
ture. 

It  must  be  repeated  that  broad  principles  are  in- 
volved here,  and  no  personalities  as  such.  The  dangers 
of  such  a  rule  are  well  described  in  Bell,  Let  Me  Find 
the  Facts  (July  1940),  26  Am.  Bar  Ass'n  Journal 
552,  quoting  Chief  Justice  Hughes,  that: 

"An    unscrupulous    Administrator    might   be 
tempted  to  say,  'Let  me  find  the  facts  for  the 

1947),  2  Food  Drug  Cosmetic  Law  Quarterly  532, 
580.  Mr.  Austern  is  General  Counsel  for  the  National 
Canners  Association  and  comments  on  the  resultant 
tendency  in  such  findings  "to  write  up  the  evidence  to 
support  the  decision  and  to  ivrite  down  or  disregard 
the  evidence  the  other  way.  *  *  *  This  mmj  be  a  form 
of  advocacij,  but  it  is  hardly  adequate  finding  as  to 
the  facts  of  record." 
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people  of  my  country  and  I  care  little  who  lays 
down  the  general  principles'." 
Similarly,  Circuit  Judge  Curtis  L.  Waller  (CCA. 
5)  recently  declared: 

"Give  me  the  right  to  fix  the  facts  and  you 
may  have  the  right  to  declare  the  law."  17  Miss. 
L.J.  212,  219  (1945) 

If  the  Food  and  Drug  Administration's  own  em- 
ployees may  prepare  proposed  standards,  testify  as 
experts,  and  thereafter  participate  in  draft  of  regula- 
tions, then  judicial  review  can  avail  little. 

But  judicial  review  was  intended  to  avail  much. 
The  author  of  the  Food,  Drug,  and  Cosmetic  Act 
stated  on  the  floor  of  the  House: 

"We  give  more  authority  *  *  *  under  this  bill 
than  any  white  man  ought  to  have  unless  with  it 
there  is  proper  restraint  by  the  courts.  That  is 
what  we  have  tried  to  do  here  (by  provisions  for 
judicial  review )."^2 

The  orders  should  be  set  aside  as  unlawfully  made 
because  investigating  and  prosecuting  officials  who 
participated  in  the  trial  as  witness  and  counsel,  there- 
after in  the  absence  of  petitioner  prepared  the  ad- 
verse findings  of  fact,  conclusions,  and  orders  which 
were  subsequently  signed  by  respondents  without  a 
conscientious  consideration  of  the  entire  record. 


3283  Cong.  Rec.  7776  (1938)  Chairman  Lea  also  re- 
ferred specifically  to  the  Morgan  cases,  supra,  in  in- 
dicating the  scope  of  judicial  review  which  the  Food, 
Drug  and  Cosmetic  Act  was  designed  to  afford,  ibid. 
9096   (1938). 
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B.  The  Findings  of  Fact  and  Conclusions  of  Law  in  Both 
Final  Orders  are  Not  Supported  by  Substantial  Evi- 
dence. (See  Specifications  ISos.  6  to  50;  supra,  pp. 
53  to  68), 

§10  (e)  of  the  Administrative  Procedure  Act,  supra, 
p.  17,  provides  in  part  that  in  determining  whether 
an  order  is  supported  by  substantial  evidence: 

"*  *  *  the  court  shall  review  the  whole  record  or 
such  portions  thereof  as  may  be  cited  by  any 
party." 
The  entire  record  has  been  certified  and  the  Specifica- 
tions just  named  have  cited  detailed  portions  thereof. 
In  Staley  Mfg.  Co.  v.  Secretary  of  Agriculture, 
120  F.2d  258,  260   (CCA.  7,  1941)  the  court  said: 
u*  *  *  rpj^-g  QQ^Yt  examines  the  evidence,  not  to 
make  findings  for  the  Secretary  but  to  ascertain 
whether  his  findings   are   properly   supported." 
On  rehearing,  at  page  261,  the  court  added: 

"In  effect  petitioner  complained  that  the  Ad- 
ministrative fact  finder  did  not  consider  the  evi- 
dence in  question.  Certainly  the  right  to  present 
evidence  is  a  barren  one  if  the  trier  of  fact  fails 
to  consider  it." 
The  Specifications  allege  such  a  failure  to  consider 
competent  evidence. 

(1)  The  findings  are  slanted  and  distorted  in  the  ex 
parte  manner  of  an  advocate  rather  than  the  objec- 
tive judgment  of  a  dispassionate  trier  of  the  facts. 

Specifications  Nos.  6  to  50  have  heretofore  shown 
"as  particularly  as  may  be  wherein  the  findings  of 
fact  and  conclusions  of  law  are  alleged  to  be  erro- 
neous."-'-^  Portions  of  nearly  every  finding  are  shown 


=^'^^Rules,  9th  Circuit  Court  of  Appeals  (Jan.,  1948), 
Rule  20(d). 
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therein  to  be  slanted  and  distorted  in  the  manner  of 
an  advocate  presenting  ex  "parte  conclusions  rather 
than  to  be  the  objective  findings  and  conclusions  which 
due  process  require  (Specifications  Nos.  6-17,  19-30, 
33-37,  39-41,  43-44,  46-50).  This  is  the  end  result  of 
an  order  made  ''without  observance  of  procedure  re- 
quired by  law"  just  considered.  When  findings  and 
conclusions  are  prepared  by  the  Administrator's  prin- 
cipal witness  and  by  his  attorney  who  has  "buried 
himself  in  one  side  of  an  issue",  rather  than  by  one 
of  "dispassionate  judgment",  this  result  is  inevitable. 
Final  Report  of  Attorney  General's  Committee,  supra, 
p.  83.  Such  "findings  and  conclusions"  may  be  "a 
form  of  advocacy  but  it  is  hardly  adequate  findings 
as  to  the  facts  of  record."  Cf.  Austern,  supra,  n, 
31,  p.  88. 

To  keep  this  brief  within  reasonable  limits,  peti- 
tioner will  rely  on  its  detailed  Specifications  hereto- 
fore made,  and  will  avoid  as  far  as  possible  restat- 
ing, under  Argument,  facts  and  reasons  already  set 
out  as  particularly  as  may  be  above  under  Specifica- 
tion of  Errors. 

(2)    The  Presiding  Officer  improperly  admitted  uncor- 
roborated hearsay  or  rumor  which  was  subsequently 
relied  upon  in  the  findings  and  conclusions,  and 
he  improperly  excluded  pertinent  rebuttal  affida- 
vits  (See  specification  Nos,  5(f)   to   (k),  supra, 
pp.  51  to  53;  No.  11,  57;  No.  21,  p.  60). 

The  Food,  Drug,  and  Cosmetic  Act,  §701  (f)(3), 
supra,  pp.  12-13,  provides: 

"The  findings  of  the  Administrator  *  *  *,  if 
supported  by  substantial  evidence,  shall  be  con- 
clusive." 
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In  Edison  Co.  v.  Labor  Board,  305  U.S.  197,  229-30 
(1938),  the  court  said: 

"*   *   *  Substantial  evidence  is  more  than  a 
mere  scintilla.  It  means  such  relevant  evidence 
as  a  reasonable  mind  might  accept  as  adequate  to 
support  a  conclusion.  *  *  *  Mere  uncorroborated 
hearsay  or  rumor  does  not  constitute  substantial 
evidence.*^ 
Illustrative  is   Specification   No.   5(f).   Petitioner 
objected  that  he  had  no  opportunity  to  rebut  a  hear- 
say statement  purportedly  quoting  a  woman  packer 
employed  at  a  West  Coast  plant.  The  objection  was 
overruled    (Goding,  R.  866).   Fortunately,  a  repre- 
sentative of  this  West  Coast  packer  was  present  at 
the  hearing.  He  subsequently  offered  in  affidavit  form 
Exs.  37  to  44,  of  which  Ex.  42  is  the  affidavit  of  this 
same  woman  packer,  Mrs.  Price.  These  proferred  ex- 
hibits counteracted  the  alleged  statement.  Finding  16 
refers  to  her  reported  hearsay  statement  (R.  866)  in 
support  of  its  finding,  but  omits  to  refer  to  the  coun- 
teracting affidavits  (App.  B,  p.  21). 

The  Administrator's  Rules  of  Practice  (1940),  5 
F.R.  2379-80,  §2.707 (e),  permit  receipt  of  verified 
affidavits,  but  provide: 

n*  *  *  ^-j^Q  Secretary  will  consider  the  lack  of 
opportunity  for  cross-examination  in  determining 
the  weight  to  be  attached  to  statements  made  in 
the  form  of  affidavits." 
If  sworn  affidavits  are  subjected  to  such  a  test,  then, 
a  fortiori,  unsworn  hearsay  of  third  persons,  partic- 
ularly when  thereafter  directly  contradicted  by  sworn 
affidavits,  become  ''uncorroborated  hearsay  or  rumor" 
and  do  not  meet  any  test  of  reliability  or  necessity. 
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Exs.  37,  38,  and  42  were  admitted  and  rebut  these 
hearsay  statements  in  part  (See  photographs  of  ex- 
cessively packed  cans,  Ex.  38,  Supp.  Vol.  11).  Exs.  39, 
40,  41,  43,  and  44  were  equally  relevant  to  rebut  this 
hearsay  but  were  improperly  excluded  (R.  1167-77). 
An  exception  was  noted.  They  are  set  out  in  Appendix 
F,  totidem  verbis,  and  should  have  been  admitted  and 
considered  in  the  findings. 

Specifications  iNos.  5(g)  to  (k)  su]yra,  pp.  51-3,  are 
similar  instances  of  unlawful  admission  of  and  reli- 
ance on  hearsay,  while  concurrently  disregarding  pro- 
bative evidence  of  petitioner.  They  are  set  out  above 
in  full  detail,  supra,  pp.  52-3. 

Specifications  Nos.  11  to  13  and  21  relate  in  part  to 
hearsay  "reports"  in  Exs.  4  to  7,  relied  upon  by 
the  Administrator  to  sustain  the  order  (Ajdjj.  A,  pp. 
4  and  9).  Exs.  4  and  6  are  self-serving  interoffice 
communications,  No.  4  soliciting  information  devel- 
oped by  No.  5,  and  No.  6  summarizing  the  Adminis- 
trator's view  of  such  information  and  eliciting  fur- 
ther information,  later,  reported  in  No.  7. 

Ex.  5  consists  of  14  numbered  pages,  a  one  page 
chart,  and  30  additional  unnumbered  pages.  It  is  not 
verified  or  signed.  It  was  offered  by  Mr.  Callaway  as 
purported  ''reports"  of  inspectors  who  were  not  other- 
wise identified  or  available  for  cross-examination.  Mr. 
Callaway  then,  in  turn,  based  sworn  "opinion"  testi- 
mony on  his  view  of  the  contents  of  these  "reports" 
(R.  30,  43-4). 

Page  1  of  Ex.  5  is  illustrative.  It  "reports"  an 
unidentified  "Consumer  Interview"  by  an  absent  field 
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inspector  at  an  unidentified  ''retail  store"  shown  only 
by  an  unidentified  and  coded  symbol  "SL  ftl",  as  to  a 
coded  and  unidentified  sample  "FS  40964-H",  report- 
ing an  unidentified  and  coded  individual,  ^^Mr.  C". 
"Mr.  C."  is  alleged  to  state  that  he  "is  not  familiar 
with  canned  oysters"  and  that  customers  "do  not  seem 
to  know  anything  about  the  product.''  The  next  report 
is  similar  of  a  coded  "Mr.  R.''  who  is  ''not  familiar 
with  *  *  *  canned  oysters"  and  says  "the  only  reason 
the  firm  stocks  grocery  items  is  to  suppress  public 
opinion  that  his  store  is  a  'liquor'  store."  The  last 
item  on  page  1  is  a  coded  "Mr.  V."  who  "isn't  inter- 
ested in  this  angle,  since  his  trade  is  restaurants  and 
night  clubs". 

It  would  be  futile  to  encumber  this  brief  with  de- 
tailed references  to  the  multitude  of  like  succeeding 
"reports".  What  possible  probative  value  can  such 
reports  have?  And,  if  so,  how  could  anyone  rebut  such 
anonymous  statements,  or  "findings"  or  "opinions" 
based  thereon? 

In  Powhatan  Mining  Co.  v.  Ickes,  118  F.2d  105,  107 
(CCA.  6,  1941)  an  order  of  the  Bituminous  Coal 
Division  was  set  aside  because  names  were  not  "de- 
coded so  that  the  petitioners,  for  purposes  of  cross- 
examination,  might  know  the  identity  of  the  producers 
who  made  the  sales  aTid  the  other  facts  surrounding 
the  transactions." 

Ex.  7  has  all  of  the  infirmities  of  Ex.  5,  except  that 
the  names  are  given.  But  it  so  confuses  canned  shrimp 
and  canned  oysters  that  it  is  impossible  to  tell  which 
is  being  referred  to  (See  Mr.  Callaway's  admission 
of  this,  supra,  pp.  33-4). 
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Such  "uncorroborated  hearsay"  is  not  "substantial 
evidence"  whether  in  documentary  form  (Specifica- 
tions Nos.  11  and  21)  or  in  oral  form  (Specifications 
Nos.  5(f)  to  (k)). 

Congress  so  provided  in  enacting  the  Food,  Drug, 
and  Cosmetic  Act.  In  House  Report  No.  2139,  75th 
Cong.,  p.  10,  the  Committee  cited  Ohio  Bell  Tel.  Co. 
V.  Comm.,  301  U.S.  292  (1937)  and  stated: 

"While  common  law  rules  of  evidence  need  not 
be  enforced,  nevertheless  it  is  essential  to  such  a 
hearing  that  all  of  the  evidence  on  which  the 
administrative  official  acts  be  disclosed  at  the 
hearing  and  the  right  to  controvert  viva  voce  be 
accorded." 

Administrative  tribunals  are  not  bound  by  technical 
rules  of  evidence: 

u*  *  *  -g^^  ^]^g  more  liberal  the  practice  in  ad- 
mitting testimony,  the  more  imperative  the  obli- 
gation to  preserve  the  essential  rules  of  evidence 
by  which  rights  are  asserted  or  defended.  *  *  **' 
Int.  Com.  Comm.  v.  Louis.  &  Nash.  R.R.j 
227  U.S.  88,  93  (1913). 

The  orders  should  be  set  aside  as  based  upon  "mere 
uncorroborated  hearsay  or  rumor".  Edison  Co.  v. 
Labor  Board,  supra. 

(3)  Work  sheets  underlying  respondents'  principal  Ex. 
33  show  the  latter  to  be  honeycombed  with  error  and 
contrary  to  respondents'  sworn  testimony  given  in 
purported  reliance  thereon.  (See  Specifications 
ISos.  26,  27,  42,  supra,  pp.  61,  66). 

A  critical  factual  issue  in  this  case  is  the  validity 
of  Finding  6  in  the  First  Final  Order  that: 

u*  *  *  lY^QYe  is  no  significant  correlation  be- 
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tween  the  incidence  of   (browning)    *    *   ♦   and 
the  (increased)  drained  weight  of  oysters  *  *  *." 

Browning  is  a  type  of  discoloration  occurring  in 
oysters  protruding  above  the  packing  medium  (App. 
A,  p.  9 ) .  It  varies  from  a  faint  tinge  of  yellow  brown 
to  the  brown  color  of  a  Philip  Morris  cigarette  pack- 
age (R.  332).  It  is  the  most  serious  problem  and  chief 
source  of  complaint  in  the  marketing  of  over-filled 
cans  of  oysters.  It  is  comparable  to  the  brown  leaves 
on  a  head  of  lettuce.  When  a  housewife  sees  such 
a  product  she  automatically  rejects  it  (Bailey,  R. 
731),  because  she  thinks  it  has  begun  to  spoil  (R. 
1143),  although  this  is  not  correct.  It  is  due  to  air 
coming  in  contact  with  oysters  forced  by  overpacking 
above  the  packing  medium   (Bailey,  R.  731). 

Ex.  33  purports  to  report  the  Administrator's  ob- 
servation of  degrees  of  such  ''browning"  on  8  groups 
of  9  cans  each,  produced  by  various  packers.  The  ob- 
servation was  made  in  every  instance  by  Mr.  Calla- 
way (R.  931).  Mr.  Callaway  said  that  he  had  adopted 
the  same  usage  in  classifying  ''browning"  as  Mr. 
Esveldt  and  Dr.  Clough  (R.  918).  Sheets  2  and  3 
thereof  show  Willapoint  regular  commercial  5  ounce 
pack  (F.S.  No.  79-142H  and  79-145H).  It  reports  18 
cans  examined;  "browning"  is  noted  in  only  one.  On 
the  "authentic"  or  test  pack  of  June  16,  F.S.  No.  79- 
144H,  Code  No.  194-E,  with  a  drained  weight  range 
from  6.58  to  7.18  ounces,  he  likewise  noted  "slight 
browning"  on  only  one  can  out  of  9. 

But  the  witness  for  the  industry,  Dr.  Clough,  ex- 
amined 24  cans  (Nos.  49-62,  64-74)  from  the  same 
Code  No.  194-E,  packed  on  the  same  day  by  the  same 
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inspector  of  Food  and  Drug  from  the  same  batch  of 
oysters  under  identical  conditions  and  having  drained 
weights  ranging  from  6.40  to  7.49  ounces  (Exs.  25, 
27),  and  reported  a  "trace  of  browning"  on  2  cans, 
''slight  browning"  on  6  cans,  "medium  browning"  on 
12  cans,  and  "heavy  browning"  on  4-  cans,  or  "brown- 
ing" in  varying  degrees  on  all  2U  of  the  overpacked 
cans  which  the  Food  and  Drug  inspector  packed. 

This  wide  difference  in  the  2Jp  instances  of  brown- 
ing reported  by  the  scientist  for  the  industry,  Dr. 
Clough,  on  the  Willapoint  pack  and  the  1  instance 
reported  by  the  witness  for  the  Administrator,  Mr. 
Callaway,  on  the  Willapoint  pack  is  entirely  explained 
by  the  casual  and  arbitrary  way  in  which  Mr.  Calla- 
way actually  classified  browning. 

This  can  be  demonstrated  by  his  testimony  as  to 
another  pack.  On  direct  examination,  Mr.  Callaway 
had  stated  (R.  821): 

''These  tivo  samples   (18  cans,  F.S.  79-141H 
and  79-118H)  represented  what,  in  my  opinion, 
are  about  as  bad  a  condition  of  browning  cts  / 
have  seen  in  some  time  *  *  *." 
and  that  they  showed  a  ''very  considerable  browning. ^^ 
This  testimony  related  to  18  cans  packed  by  North- 
ern Oyster  Company  under  F.S.  No.  79-141H   (Ex. 
33,  p.  2).  His  "remarks"  show  "slight  browning"  on 
2  cans  and  "medium  browning"  on  3  cans,  out  of  9 
cans  examined.  On  F.S.  79-1 18H,  out  of  9  cans  ex- 
amined, 5  cans  showed  "slight  browning".   The  re- 
mainder were  shown  as  "o.k."  or  "no  defect  noted". 

Thus,  out  of  a  cut  of  18  cans,  there  were  7  classi- 
fied as  having  "slight  browning''  and  3  classified  as 
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having  ''medium  browning*'  and  8  had  no  notation  at 
all  of  ^'browning." 

When  asked  on  cross-examination  about  certain  of 
these  cans  and  notations  about  them  shown  on  the 
work  sheets,  Mr.  Callaway  stated  that  he  classified 
these  oysters  as  having  only  a  ''slight  browning"  even 
though  he  could  see  it  through  what  was  described 
as  "browner  liquid"  (R.  945).  Asked  why  he  did  not 
use  the  term  "heavy  browning",  he  replied: 

"I  did  not  take  the  oyster  out.  If  I  had  taken 
the  oysters  out  and  seen  if  they  were  heavy,  I 
would  have  probably  reported  heavier."  (R.  946) 

But  earlier  he  had  reported  on  the  work  sheets  the 
number  of  broken  and  twisted  oysters  in  the  can  (R. 
946),  and  he  had  previously  said  that  he  personally 
made  the  observations  in  each  instance  (R.  917-8). 
Asked  how  he  could  make  a  report  on  the  contents 
of  these  cans  and  know  the  precise  number  of  oysters 
that  were  broken  or  twisted  without  taking  them  out 
of  the  can,  he  replied: 

"If  that  was  reported,  it  certainly  was  not  my 
report." 
Denying  that  he  was   changing  his   testimony,   the 
Presiding  Dfficer  interrupted  to  say : 

"I  think  we  are  getting  unnecessarily  involved 
here."   (R.  946-7) 

Asked  whether  a  type  of  browning  which  was  such 
that  you  could  see  it  through  liquid  which  is  browner 
than  other  liquid  should  nevertheless  be  classified  as 
slight,  he  replied: 

"Not  necessarily."  (R.  948) 
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He  then  explained  that: 

u*  *  *  J  (jgfjjjg  slight  browning  as  having  two 
connotations.  One:  the  depth  of  the  color,  and 
the  other,  the  area  of  the  oyster." 

Asked  whether  that  type  of  explanation  goes  to  every 
use  of  the  term  "slight  browning",  he  replied: 
"I  cannot  answer  that  question."  (R.  948) 
The  findings  make  no  reference  to  such  inconsisten- 
cies on  cross-examination.  In  National  Labor  Rela- 
tions Board  v.  Reeves  Rubber  Co.,  153  F.2d  340,  342 
(CCA.  9,  1946)  this  court  cited  with  approval  its 
ruling  in  NLRB  v.  Union  Pacific  Stages,  99  F.2d  153 
(CCA.  9,  1938)   quoting  the  following  therefrom: 
"*  *  *  The  Board  vaguely  sanctioned  certain 
statements  of  evidence  by  mingling  them  with  its 
findings,  without  noting,  as  we  have  pointed  out, 
that  this  evidence  had  been  changed  or  modified 
upon  cross-examination,  or  shown  to  be  incorrect 
by  other  admitted  or  established  facts  *   *   *." 

Respondents'  Exhibit  33  is  not  reliable.  It  was 
modified  and  changed  on  cross-examination.  It  is  at 
variance  with  the  work  sheets.  In  the  absence  of  sup- 
porting work  sheets  it  should  be  rejected.  Under  the 
circumstances,  the  orders  are  void  in  placing  reliance 
thereon.  (See  Findings  2,  10,  12,  15,  17,  18;  App.  B., 
pp.  17-19;  21-2). 

(4)  The  Presiding  Ofl&cer  erred  in  refusing  to   admit 
relevant  work  sheets  on  the  ground  that  they  were 
official   files  and  might  be  considered  by  the  Ad- 
ministrator, though  not  received  in  evidence.  (See 
Specifications  ISos.  5(a)  to  (e),  supra,  pp.  50-1 ). 

Space  limitations  do  not  permit  setting  forth  in  full 
all  of  respondents'  contradictory  testimony  with  re- 
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spect  to  browning  (R.  910-950).  It  is  impossible  for 
this  court  to  appraise  the  integrity  of  Ex.  33  in  the 
absence  of  the  ^'supporting"  work  sheets  which  were 
shown  in  reality  to  be  at  marked  variance  with  Ex.  33. 

The  petitioner  sought  repeatedly  to  have  the  work 
sheets  placed  in  evidence  in  order  to  demonstrate  these 
inconsistencies.  Its  requests  were  repeatedly  refused 
(R.  1000-9). 

The  Presiding  Officer  excluded  the  work  sheets  on 
the  ground  that  they  were  ''official  files"  of  the  Ad- 
ministrator who  could  subsequently  examine  them  as 
such  and  decide  whether  or  not  to  place  them  in  the 
record.  This  is  reversible  error. 

§701  (e),  supra,  p.  12,  requires  the  Administrator  to 
base  his  order  only  on  substantial  evidence: 
"o/  record  at  the  hearing.''  {supra,  p.  12) 

Nothing  can  be  treated  as  evidence  if  not  intro- 
duced as  such.  Papers  in  the  Administrator's  files  are 
not  evidence  in  a  case.  United  States  v.  Abilene  &  So. 
Ry.  Co.,  265  U.S.  274,  288  (1924).  Facts  conceivably 
known  to  the  Administrator  but  not  put  in  evidence 
will  not  support  an  order,  Chicago  Junction  Case,  264 
U.S.  258,  263  (1924) ;  and  may  not  be  referred  to  or 
relied  upon  by  the  Administrator,  Sanders  Bros.  v. 
Federal  Communications  Comm.,  106  F.2d  321,  326-7 
(C.C.A.,  D.C.,  1939) ;  reversed  on  other  grounds,  309 
U.S.  470    (1940). 

The  Presiding  Officer  had  previously  insisted  that 
petitioner  furnish  for  the  record  its  work  sheets  in 
support  of  its  exhibits  (See  Specification  No.  5(b)). 
His  refusal  of  a  like  request  of  respondents  was  high- 
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ly  prejudicial  to  petitioner,  both  in  proceedings  be- 
fore the  Administrator,  and  in  resultant  judicial 
review. 

In  Powhatan  Mining  Co.  v.  Ickes,  supra,  the  court, 
in  reversing  an  order  of  the  Bituminous  Coal  Division, 
under  like  circumstances,  held  at  p.  10: 

"*  *  *  a  reviewing  court  cannot  know  what  a 
full  hearing  might  have  shown  and  for  that  rea- 
son is  not  free  to  speculate  as  to  the  prejudice 
involved  in  such  an  erroneous  ruling.^' 

Both  final  orders  should  be  set  aside  for  the  unlaw- 
ful acts  of  withholding  from  the  records,  both  before 
the  Administrator  and  before  this  court  on  review, 
these  underlying  work  sheets  ''supporting"  Ex.  33. 

(5)  The  Second  Final  Order  is  unlawful  in  refusing  to 
receive  into  evidence  certain  cans  of  oysters.  (See 
Specification  ISo.  5(1),  supra,  p.  53-4), 

The  previous  sections  indicate  the  extent  of  con- 
troversy over  the  ''browning"  and  other  impairments 
resulting  from  overpacking. 

The  Presiding  Officer  stated  with  respect  to  the 
terms  "slight  browning",  "medium  browning",  and 
"heavy  browning": 

"I  think  the  Administrator  can  take  official 
notice,  and  any  court  can  take  judicial  notice 
that  this  term  which  we  are  now  discussing  ex- 
tensively, and  I  might  add,  needlessly,  has  no 
standard,  no  standard  of  specificity.^^   (R.  913) 

Mr.  Callaway  testified  that  there  is  no  adaptable 
qualitative  way  of  measuring  the  grades  or  degrees 
of  browning   (R.  913-15). 
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Petitioner  therefore  offered  in  evidence  certain 
identified  cans  that  had  been  packed  in  petitioner's 
plant  by  the  Administrator's  own  inspector  to  yield 
intentionally  an  overpacked  quantity.  He  proposed 
that  every  even  or  odd  numbered  such  can  (as  the 
Administrator  might  elect)  be  opened  and  examined 
at  the  hearing  room,  and  the  remainder  made  avail- 
able to  this  court  as  "part  of  the  evidence".  In  view 
of  the  Presiding  Officer's  opinion  of  "judicial  notice" 
that  there  is  no  "standard  of  specificity"  the  only 
way  this  court  could  view  the  tangible  results  of  over- 
packing  to  determine  whether  the  Administrator's 
finding  thereon  was  "supported  by  substantial  evi- 
dence", or  was  "arbitrary  and  capricious"  was  to  see 
the  evidence.  The  offer  was  refused  (R.  1018-28, 
1103-4). 

The  refusal  of  the  offer  was  a  denial  of  fair  hearing 
and  deprived  this  court  of  reviewing  all  of  the  evi- 
dence. It  is  reversible  error. 

Normally,  an  appellate  court  should  not  be  bur- 
dened with  real  evidence  or  physical  exhibits,  partic- 
ularly when  an  administrative  agency  is  created  to 
make  requisite  determinations  with  respect  thereto. 
But  this  court,  by  Rule  18,  has  made  especial  provi- 
sion for  models,  diagrams,  and  exhibits  of  material 
^'forming  part  of  the  evidence'^  taken  below.  Other 
appellate  courts  have  parallel  rules.  See  Rules  of  the 
United  States  Supreme  Court,  Rule  18. 

The  record  in  this  case  shows  that  there  is  no  other 
way  whereby  a  court  may  ascertain  with  respect  to 
these  immeasurable  qualities  whether  or  not  the  find- 
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ings  with  respect  thereto  are  in  fact  supported  by 
substantial  evidence  without  admitting  the  identified 
cans  as  a  ^^part  of  the  evidence^'  (R.  1026). 

It  was  prejudicial  error  to  reject  the  offer  of  proof 
of  these  identified  cans. 

(6)  Finding  of  Fact  No.  7  of  the  First  Final  Order,  as 
amended  by  Finding  No.  2  of  the  Second  Final  Or- 
der, is  not  supported  by  substantial  evidence  in  find- 
ing that  "blanched  oysters  are  practically  indistin- 
guishable from  those  prepared  from  oysters  that 
have  been  pre-steamed  in  the  shehll"  (See  Specifica- 
tions  ISos.  33  to  37,  supra,  pp.  62-4), 

This  finding  of  fact  is  directly  contrary  to  Ex.  28 

and  Appendix  B  thereof  and  to  Ex.  30.  (See  App.  E 

of  this  brief,  pp.  41-3,  47-50,  53). 

The  finding  is  critical  in  this  case.  Petitioner's 
blanched  oysters  are  the  finest  product  ever  marketed 
and  more  closely  approximate  the  natural  flavor  of 
fresh  oysters  than  any  canned  oysters  in  history 
(Bailey,  R.  724).  Southern  packers  also  gave  undis- 
puted testimony  with  respect  to  a  similar  process 
which  they  were  forced  to  abandon  in  1942  because 
of  requirements  to  over-fill  their  cans  beyond  the  5 
ounce  drained  weight.  This  is  the  maximum  quantity 
that  either  region  of  the  industry  can  pack  to  fill  a 
can  of  fresh  opened  oysters  {supra,  p.  36). 

The  opinion  evidence  with  respect  to  taste  qualities 
of  such  fresh  opened  and  blanched  oysters  includes 
Mr.  Callaway's  statement  that  the  two  different  prod- 
ucts are  "indistinguishable"  (R.  802),  as  contrasted 
with  his  own  earlier  acknowledgment  of  superiority 
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of  the  fresh  opened  product  (R.  46),  and  the  state- 
ments of  industry  officials  of  both  the  Western  and 
Southern  oyster  industries  who  testified  repeatedly 
that  they  were  far  superior  (Bailey,  R.  724;  Holcombe, 
R.  554-5;  Carriere,  R.  453-4). 

It  is  appropriate  first  to  examine  the  nature  of  the 
study  which  Mr.  Callaway  made  to  support  his  state- 
ment that: 

u*  *  *  ^Y\e  oysters  prepared  for  canning  by  the 
blanching  process  such  as  employed  by  Willapoint 
Oysters,  Inc.,  were  indistinguishable  from  pre- 
steamed  oysters  in  odor,  taste  and  appearance 
*  *  *.  That  was  our  opinion."  (Callaway,  R.  800) 

He  stated  that  he  made  an  organoleptic  examina- 
tion (R.  809).  An  organoleptic  examination  is  a  test 
by  use  of  the  organs  or  senses,  i.  e.,  taste,  odor,  and 
appearance.  When  properly  done  it  is  an  accepted 
method  of  analyzing  food. 

The  methods  which  Mr.  Callaway  used  were  so 
widely  at  variance  with  standard  technique  that  a 
statement  of  the  accepted  method  was  set  out  in  peti- 
tioner's brief  submitted  to  the  Administrator  prior 
to  its  determination  of  the  case  (Supp.  Vol.  Ill,  pp. 
13-lJi.).  It  was  ignored.  It  quoted  McGraw-Hill  Series 
in  Food  Technology,  Flavor,  by  E.  0.  Crocker  (1945), 
Chapter  11,  Organoleptic  Technique,  ''Example  of 
Quantitative  Organoleptic  Work",  p.  98,  which  sum- 
marizes a  standard  method  in  part  as  follows: 

a*  *  *  rJ^J^^  tastinQ  ivas  done  in  an  established 
manner,  luithout  swallowing,  in  %  oz.  sips,  after 
each  of  which  the  mouth  was  raised  with  luke- 
warm water.  All  findings  were  written  doivn  se- 
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cretly  and  scored  to  the  nearest  whole  point ;  then 
the  score  sheets  were  turned  over  to  a  secretary 
for  tabulation  and  averaging." 

This  procedure  should  be  contrasted  with  the  casual 
method  employed  by  Mr.  Callaway: 

(a)  No  established  procedure  was  followed  in  sam- 
pling. The  various  participants  in  the  organoleptic 
examination  ''may  have  skipped  around"  in  examining 
the  different  cans  (Callaway,  R.  893) ; 

(b)  No  regular  sequence  was  followed.  Some  smelled 
one  first,  others  smelled  others  first.  Some  examined 
one  first,  others  examined  others  first  (Callaway,  R. 
896) ; 

(c)  No  record  of  any  kind  was  made  as  to  the 
organoleptic  examinations  conducted  by  the  partici- 
pants as  to  taste  or  odor  (R.  893).  Mr.  Callaway  used 
a  spoon.  He  ''couldn't  say  exactly"  what  the  others 
did  (R.  894); 

(d)  No  separate  scoring  was  made  of  the  results 
of  the  examination  by  any  of  the  participants  (Cal- 
laway, R.  898); 

(e)  No  rinsing  of  the  mouth  was  done  between  the 
sampling  of  various  specimens,  although  Mr.  Callaway 
testified  that: 

"*  *  *  (In)  any  number  of  cases  it  is  custom- 
ary to  wash  the  mouth  out  between  tasting,  where 
there  is  a  very  strong  tasting  *  *  *  involved 
*  *  *."  (R.  894-5) 

(f)  The  only  record  of  any  kind  is  "what  appears 
on  the  (work)  sheets".  The  work  sheets  were  not 
offered  in  evidence  and  did  not  make  any  report  on 
taste  or  odor  (Callaway,  R.  893).  Ex.  33  makes  no 
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references  of  any  kind  to  flavor  or  taste  of  any  canned 
oysters ; 

(g)  The  "opinion"  testimony  as  to  taste  was  all 
based  on  recollection   (R.  898-9) ; 

(h)  But  later  Mr.  Callaway  said  he  "doesn't  re- 
member" what  one  participant's  opinion  was.  He 
doesn't  "recall  exactly  what"  another  participant's 
opinion  was,  and  as  to  a  third,  he  does  not  "remember 
discussing  this  in  detail  with"  him.  He  does  remember 
that  he  discussed  it  with  one  other  man,  and: 

"*  *  '^  I  just  happened  to  remember  that  he 
and  I  both  thought  it  was  largely  affected  by  the 
salt  content."   (R.  907) ;  and 

(i)  Mr.  Callaway  admitted  that  it  is  possible  in 
an  organoleptic  examination  for  one  member  or  par- 
ticipant to  influence  the  judgment  of  other  partici- 
pants (Callaway,  R.  952).  The  other  participants 
were  all  subordinate  officials  who  performed  this  work 
under  Mr.  Callaway's  direction  (R.  891,  1012,  1014). 

It  is  amazing  to  your  petitioner  that  this  agency, 
having  administered  a  Food  and  Drug  Act  since  1906, 
would  presume  to  support  their  conclusions  on  a  mat- 
ter of  such  vital  interest  to  an  industry  on  such  a 
casual  and  random  study.  It  is  nothing  short  of  utterly 
arbitrary  and  capricious,  and  voids  the  orders  made  in 
reliance  thereon. 

Although  the  entire  act  is  to  advance  the  "interest 
of  consumers"  (supra,  p.  11),  the  only  consumer  evi- 
dence was  totally  ignored.  It  remains  only  to  con- 
sider that  evidence. 

Ex.  28  reports  a  Consumer  Acceptance  Test  made 
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by  three  competent  and  impartial  women  at  Mary 
Cullen's  Cottage.  The  Cottage  has  complete  facilities 
for  preparing,  cooking,  and  seizing  food.  These  fa- 
cilities were  used  in  conducting  the  Panel.  The  par- 
ticipating women  included  the  Director  of  the  Cottage, 
the  Assistant  Director  who  had  been  so  employed  for 
12  years,  and  is  a  graduate  of  Oregon  State  College, 
Home  Economics  Department,  with  a  Food  Major, 
and  has  had  past  experience  managing  restaurants, 
and  the  third  member  was  a  relatively  new  employee 
selected  as  a  typical  housewife  (App.  E,  pp.  42-3). 
It  is  operated  by  the  Oregon  Journal,  Portland,  Ore- 
gon, in  conducting  its  regular  women's  page  feature 
covering  home  service  activities.  Neither  petitioner 
nor  any  of  its  associates  knew  any  of  these  persons 
nor  has  ever  had  any  contact  with  the  Oregon  Journal 
(R.  742-3). 

Three  different  brands  of  oysters  were  purchased 
at  random  in  Portland  grocery  stores.  The  labels  were 
first  removed  and  the  cans  were  identified  to  the 
Panel  members  only  by  number.  No.  1  was  the  steam- 
opened  Western  oysters  known  as  Denco  brand.  No.  2 
was  the  blanched  Western  oysters  known  as  Willa- 
point  brand.  And  No.  3  was  the  steam-opened  South- 
ern oysters,  known  as  Tropical  brand  (App.  E,  pp. 
42-3). 

These  three  brands  were  prepared  in  two  typical 
dishes,  oyster  stew  and  fried  oysters,  using  stand- 
ard cooking  recipes.  The  Panel  members  made  order- 
ly, independent  and  separate  notations  of  quality  of 
each  brand  with  respect  to  appearance,  texture  and 
flavor  of  the  oysters,  and  of  the  broth  flavor  of  the 
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oyster  stew,  and  of  the  appearance,  texture  and  flavor 
of  the  fried  oysters  prepared  from  each  different  sam- 
ple  (App.  E,  pp.  43-4;  Callaway,  R.  898). 

The  court's  attention  is  particularly  invited  to  these 
detailed  comments   (App.  E,  pp.  47-8) : 

The  steam-packed  Western  oysters  (No.  1),  pre- 
pared for  stew,  were  variously  described  by  Panel 
members  as  ''slightly  chemical  but  not  upleasant", 
''strong  and  a  chemical  flavor",  and  "salty,  both  broth 
and  oyster  strong  chemical  flavor."  The  Tropical  brand 
of  Southern  oysters  (No.  3),  prepared  for  stew,  was 
described  as  "strong  and  metallic,  leaves  bad  after 
taste",  "strong  flavor  and  somewhat  stale",  and 
"strong  and  slight  stale  taste".  But  the  Willapoint 
blanched  pack  (No.  2),  prepared  for  stew,  was  suc- 
cessively described  as  "very  good — with  a  fairly  fresh 
flavor — has  true  oyster  flavor",  "good  full  flavor  but 
mild",  and  as  "good  flavor,  mild". 

Again,  the  three  brands  were  prepared  by  standard 
recipe  as  fried  oysters.  The  No.  1  or  steamed  pack 
Western  oysters  were  described  as  "slightly  chemical 
flavor  that  hid  much  of  oyster  taste",  "definite  chem- 
ical flavor",  and  "strong  salty  taste  but  good".  The 
Tropical  brand  of  Southern  oysters  (No.  3)  were  de- 
scribed as  "poor  flavor  except  for  breading,  would 
hardly  recognize  that  these  were  oysters",  "lacking 
in  flavor",  and  "very  little  oyster  flavor".  But  the 
Willapoint  blanched  oysters  (No.  2)  were  again  de- 
scribed as  "good  oyster  flavor  with  a  fresh  taste", 
"good  full  mild  flavor",  and  "mild  flavor,  very  good". 

The  summary  for  each  was  that  No.  2  (Willapoint) 
was  "better  in  many  respects  in  both  the  stew  and 
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fried  products",  "had  best  flavor,  full  yet  not  strong", 
and  "No.  2  best  oyster  of  three  but  No.  1  best  looking 
before  cooking."  (See  Ex.  30,  App.  B,  p.  53  re  nectar). 
Although  the  Administrator  had  recognized  that 
such  evidence  would  be  highly  probative  and  should 
be  offered  "in  the  interest  of  consumers",  and  al- 
though he  had  given  specific  instruction  to  his  Field 
Agent  to  have  a  Consumer  Acceptance  Test  made  of 
the  different  brands  of  oysters,  he  did  not  offer  any 
such  evidence.  The  inspector  stated  that  he  did  not 
have  time  to  accomplish  this  (R.  1104-5). 

But  when   petitioner   offered   such   probative   evi- 
dence as  to  the  "interest  of  consumers",  the  Admin- 
istrator completely  ignored  the  testimony. 
This  raises  the  question: 
Should  this  court  in  the  exercise  of  judicial  re- 
view, set  aside  an  order  which  is  arrived  at:  "by 
accepting  part  of  the  evidence  and  totally  disre- 
garding other  convincing  evidence"? 

In  National  Labor  Relations  Board  v.  Union  Pacific 
Stages,  supra,  this  court  answered  that  question  at 
p.  177: 

"*  *  *  But  the  courts  have  not  construed  this 
language  (that  findings  if  supported  by  evidence 
shall  be  conclusive)  as  compelling  the  acceptance 
of  findings  arrived  at  by  accepting  part  of  the 
evidence  and  totally  disregarding  other  convinc- 
ing evidence." 

The  order  should  be  set  aside  for  totally  ignoring 
convincing  evidence  by  competent  industry  witnesses 
proving  the  superiority  of  quality  in  petitioner's  pack. 
Cf.  U.S.  V.  Lord-Mott  Co.,  57  F.  Supp.  128  (D.C.,  Md., 
1944). 
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(7)  The  First  Final  Order  is  unlawful  because  there  is 
no  substantial  evidence  to  support  the  findings  of 
fact,  conclusions  and  order,  that  the  name  of  West- 
ern oysters  when  canned  is  "Pacific  Oysters",  while 
concurrently    finding   that   the   name   of   Southern 
oysters  when  canned  is  "Oysters"    (See  Specifica- 
tion IS  OS.  6  and  18,  supra,  pp.  53  and  58). 
Finding  No.  1  (App.  A,  p.  2),  cites  9  references  to 
the  record.  R.  33-35  is  based  on  the  hearsay  Exhibit 
No.  5,  discussed  supra,  p.  94,  and  states  that  the  West- 
ern species  "might  be  called"  gigas  and  is  ''usttally'' 
known  as  the  Pacific  Oyster ;  and  that  the  ostrea  vir- 
ginica  species  is  ''often  known''  as  Cove  Oysters;  and 
it  distinguishes  between  ''Eastern  Oysters"  and  "Pa- 
cific Oysters"  with  no  reference  to  the  name  of  either 
when  canned.   R.   156-8  states  that  the  ostrea  vir- 
ginica  crosses  with  a  variety  of  that  species  and  is 
"called  the  Cove  Oyster''  which  is  found  in  the  Gulf. 
It  identifies  the  ostrea  gigas  type  simply  by  its  Latin 
name.  R.  161  differentiates  between  the  Pacific  Coast 
oyster  and  the  Eastern  oyster.  R.  178-9  again  use  the 
same  terms.  R.  523  refers  to  the  Pacific  Coast  oyster 
industry  in  a  geographic  sense  rather  than  in  a  sense 
restrictive  to  labeling.  No  pertinent  testimony  appears 
on  R.  524-5,  or  on  R.  535.  R.  536  is  cross-examination 
by  counsel  for  the  Administrator  and  refers  to  ''South- 
ern Oysters",  "Atlantic  Oysters"  and  other  geographi- 
cal names.  R.  537  makes  no  reference. 

On  the  other  hand,  the  finding  omits  to  state  that 
throughout  the  record  the  ostrea  virginica  oyster 
when  canned  is  identified  by  Mr.  Callaway  as  the 
"Southern"  or  "Cove"  oyster  at  least  14  times  (R.  19, 
20,  35,  37,  38,  52,  61-2,  63-4,  67,  88,  479,  485,  486, 
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487).  It  omits  to  refer  to  the  one  label  which  Mr. 
Warren,  counsel  for  the  Administrator,  requested  be 
read  into  the  record  during  the  entire  hearing.  The 
label  read: 

'TILLAMOOK    BRAND    FANCY    SELECT 
OYSTERS 

CONTENTS  5-OUNCES  OYSTER  MEAT", 

distributed  by  Haines  Oyster  Company,  Pier  67,  Se- 
attle 1,  Washington  (R.  634).  It  omits  to  refer  to  the 
apparent  familiarity  of  counsel  for  the  Administrator 
with  the  fact  that  the  ' 'common  or  usual  name"  of  both 
species  of  oysters  when  canned  to  be  labeled  as  ''Oys- 
ters." Mr.  Warren  asked,  at  page  179: 

"At  the  present  time,  are  not  a  considerable 
portion  of  Pacific  Coast  canned  oysters  simply 
designated  as  Oysters?'^ 

At  the  second  hearing  Mr.  Goodrich,  counsel  for 
the  Administrator,  offered  only  one  label,  Ex.  31, 
which  is  petitioner's  label.  He  brought  out  that  this 
label  has  been  continuously  used  for  the  past  16  years. 
Over  all  the  years,  petitioner's  canned  product  has 
been  so  labeled  as  "OYSTERS"  and  not  as  "Pacific 
Oysters". 

The  truth  of  the  matter  is  that  for  "shorthand" 
purposes  of  identification,  the  ostrea  virginica  species 
of  canned  oysters  is  variously  termed  as  Southern, 
Cove,  Atlantic,  Eastern,  Gulf,  and  other  local  names. 
And,  by  the  same  token,  the  ostrea  gigas  type  is  for 
the  same  purpose  variously  termed  Western,  Pacific 
Coast,  West  Coast,  Pacific,  Willapa,  Tillamook,  and 
other  similar  shorthand  identifying  names. 

But  basically  "oysters  is  oysters"  when  canned,  just 
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as  ''pigs  is  pigs".  It  is  submitted  that  the  only  2  labels 
of  record  and  the  long-continued  practice  of  the  indus- 
try to  term  the  Western  product  ''OYSTERS"  when 
canned,  speak  louder  than  unsupported  "opinion"  as 
to  "the  common  or  usual  name  so  far  as  practicable." 

(8)  Both  Final  Orders  are  unlawful  in  relieving  South- 
ern packers  of  their  burden  of  proof  and  in  impos- 
ing upon  Western  packers  an  improper  burden  of 
proof.  {See  Specification  of  Errors  ISo.  Sim), 
supra,  p.  54). 

The  Administrative  Procedure  Act  §7(c)    {swpra^ 
p.  15),  provides  in  part: 

"  *  *  *  the  proponent  of  a  rule  or  order  shall 
have  the  burden  of  proofs 

The  1944  order  (App.  C,  pp.  28-9)  had  found: 

"It  is  entirely  practicable  under  existing  can- 
nery practices  for  canneries  on  the  Atlantic 
Coast  and  Gulf  Coast  to  pack  oysters  *  *  *  " 

to  a  drained  v^eight  of  7%  ounces,  and  that: 

"Such  a  fill  can  be  met  in  commercial  practice 
v^ithout  unreasonable  difficulty  and  without  dam- 
age to  the  product." 

Since  1942,  southern  producers  voluntarily  packed 
such  a  7%  ounce  fill  {supra,  p.  22).  Prior  to  the  1947 
hearings,  the  Southern  oyster  industry  made  applica- 
tion to  the  Administrator  to  call  a  hearing  on  its 
"proposal  to  amend  the  fill  *  *  *  go  as  to  lower  the 
required  drained  weights,"  stating  that  the  quality 
of  their  pack  "is  injured  by  the  fill  now  required" 
(Ex.  6,  supra,  p.  29). 

The  Southern  industry  thus  was  the  "proponent  of 
a  rule"  to  reduce  the  fill.   Under  §7(c)  they  had  the 
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burden  of  proof  on  their  "proposals  *  *  *  to  lower 
the  required  drained  weight."  Nevertheless,  in  the 
1947  hearing,  the  Administrator  himself  assumed  the 
burden  of  proof  for  the  Southern  oyster  industry  by 
first  producing  his  own  witnesses  (R.  12-13  to  150) 
and  by  making  voluntarily  a  proposal  to  reduce  the 
drained  weight  on  Southern  oysters  from  standards 
theretofore  found  reasonable. 

The  House  report  on  the  Administrative  Procedure 
Act,  H.  R.  Rep.  No.  1980,  79th  Cong.,  p.  36,  in  com- 
menting on  §7(c)  said: 

''That  the  proponent  of  a  rule  or  order  has 
the  burden  of  proof  means  not  only  that  the  party 
initiating  the  proceeding  has  the  general  burden 
of  coming  forward  with  a  prima  facie  case  but 
that  other  parties^  who  are  proponents  of  some 
different  result,  also  for  that  purpose  have  a  bur- 
den to  maintain.  *  *  *  " 

Almost  identical  language  is  contained  in  Senate 
Report  No.  752,  at  page  22. 

Although  the  Southern  industry  had  a  continuing 
burden  of  proof  as  proponent  of  a  rule  to  lower  its 
drained  weight,  it  did  not  offer  any  supporting  statis- 
tical evidence  or  any  experimental  packs  to  sustain 
the  burden  that  should  have  rested  upon  them  as  to 
proposals  to  lower  the  drained  weight  {supra,  pp. 
35-6,  44). 

Concurrently,  the  Administrator  proposed  increased 
fill  requirements  for  Western  oysters  (Callaway,  R. 
37-8).  The  Western  industry  met  the  burden  thus 
shifted  to  them,  both  by  scientific  testimony  and  by 
detailed  statistical  evidence  of  experimental  packs  of 
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Western  oysters  showing  rapid  deterioration  of  qual- 
ity when  subjected  to  increased  drained  weights  (R. 
150-447b,  564-627;  Exs.  14-20;  supra,  pp.  34-5). 

Subsequently,  in  the  second  hearing,  respondents, 
having  refused  petitioner's  application  for  further 
hearing  on  blanched  Western  oysters  {Orig.  Vol.  I, 
items  1  and  2)  until  directed  to  do  so  by  this  court's 
order  of  June  8,  1948,  again  unlawfully  imposed  a 
new  burden  of  proof  on  petitioner,  construing  it  to  be 
"proponent  of  a  rule"  {supra,  pp.  37-8).  Petitioner 
reserved  this  question,  but  again  assumed  the  burden 
and  proceeded  with  detailed  oral  proof  and  support- 
ing scientific  data  and  exhibits  {supra,  pp.  39-43). 

But  such  burden  was  unlawfully  imposed  on  peti- 
tioner because  it  was  the  Administrator  and  not 
petitioner  who  was  ''proponent  of  the  rule"  to  increase 
drained  weights  for  large  oysters  above  the  long 
established  5  ounce  standard. 

In  Van  Camp  Sea  Food  Co.  v.  United  States,  82 
F.2d  365,  373  (CCA.  3,  1936),  the  court  said: 

"As  we  have  said,  the  burden  of  proving  its 
case  by  more  than  a  mere  preponderance  of  testi- 
mony rested  on  the  government,  and  this  burden, 
in  our  opinion,  it  did  not  meet ;  and  this  not  only 
from  a  consideration  of  what  was  shown  by  the 
government's  proof,  but  also  by  what  it  might 
have  shown  but  which  it  did  not.  *  *  *  " 

Thus,  in  the  first  hearing  the  Southern  oyster  in- 
dustry was  granted  an  unlawful  preference,  and  in 
the  second  hearing  the  Western  industry  was  sub- 
jected to  an  unlawful  prejudice  in  that  the  Adminis- 
trator twice  improperly  shifted  the  burden  of  proof, 
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first  by  voluntarily  relieving  the  Southern  oyster  in- 
dustry of  its  burden  of  proof  as  to  its  own  proposal 
to  lower  standards  of  fill  theretofore  found  reasonable 
for  small  Southern  oysters,  and  second  by  imposing 
on  petitioner  a  burden  which  was  the  Administrator's 
to  justify  his  proposal  to  increase  long  continued 
standards  of  fill  for  Western  oysters. 

Both  final  orders  are  unlawful  in  shifting  the  bur- 
den of  proof  and  should  be  set  aside  for  those  reasons. 

C.  Both  Final  Orders  Are  Unlawful  in  Being  in  Excess 
of  Statutory  Jurisdiction.  (See  Specification  Nos.  51 
to  54,  supra,  pp,  69  to  70). 

§401  of  the  Act,  supra,  p.  11,  authorizes  the  Ad- 
ministrator to  promulgate  a  reasonable  standard  of 
identity  for  any  food  "under  its  common  or  usual 
name  so  far  as  practicable."  The  Administrator  in 
Finding  1  (App.  A,  p.  2),  found  that: 

"Oysters  of  the  species  ostrea  gigas,  commonly 
known  as  Tacific  Oysters,'  are  canned  *  *  *  ." 

This  finding  is  defective  in  not  containing  the  re- 
quisite "quasi-jurisdictional"  findings  in  the  language 
of  the  statute.  It  makes  no  sufficient  finding  of  the 
"common  or  usual  name  so  far  as  practicable^^  as  to 
require  that  petitioner's  long  established  practice  be 
abandoned.  Such  a  finding  "is  essential  to  the  exist- 
ence of  authority  to  promulgate  the  rule."  United 
States  V.  B.  &  0.  R.  Co.,  293  U.S.  454,  463-4  (1935) ; 
Mahler  v.  Eby,  264  U.S.  32,  44  (1924) ;  United  States 
V.  Chicago,  Milwaukee,  etc.,  294  U.S.  499,  510  (1935). 

The  orders  are  void  because  they  prescribe  an 
t6'^"reasonable"  standard  of  identity  that  is  not  sup- 
ported by  the  evidence. 
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§401  further  authorizes  the  Administrator  to  pro- 
mulgate reasonable  standards  of  fill.  It  is  submitted 
that  in  the  light  of  the  foregoing  criticisms  of  the 
evidence,  it  must  necessarily  follow  that  the  statutory 
mandate  of  a  ''reasonable  standard  of  fill"  has  not 
been  satisfied  and  that  the  orders  must  be  set  aside 
as  being  in  excess  of  statutory  jurisdiction. 

D.  Both  Final  Orders  Are  Void  as  Being  an  Abuse  of 
Discretion  and  Arbitrary  and  Capricious.  (See  Spe- 
cification I\os.  4(a)  to  (e)f  55  to  57,  pp.  48  to  50, 
70  to  72), 

These  allegations  relate  to  the  rejection  of  evidence, 
to  the  refusal  to  grant  motions  for  further  hearing, 
to  the  manifestations  of  bias,  and  to  the  studied  de- 
sign by  which  the  Administrative  agency  has  given 
credence  to  the  testimony  of  its  own  side  of  the  evi- 
dence and  has  ignored  substantially  all  of  the  evidence 
of  petitioner  and  other  Western  packers  of  oysters. 

Bias,  not  in  any  invidious  personal  sense,  but  in  the 
legal  sense  of  prejudging  the  case,  was  first  apparent 
when  the  Administrator  denied  Mr.  Mitchell's  request 
on  behalf  of  petitioner  for  a  further  hearing  {Orig. 
Vol  I,  Item  6).  Mr.  Mitchell's  brief,  filed  in  February 
1948  before  the  First  Final  Order  became  effective, 
set  forth  in  substantial  detail  the  reasons  why  the 
order  should  be  reviewed  {Orig.  Vol.  /,  Item  7,  pp. 
1-27,  dated  February  5,  1948).  Respondent  Ewing, 
in  his  reply  of  March  10,  1948,  stated: 

"I  have  given  careful  consideration  to  your 
requests  *  *  *  ." 

"In  support  of  your  application  for  another 
hearing  you  offer  to  present  new  evidence  *  *  *  . 
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The  substance  of  this  offer  is  that  many  canners 
now  are  packing  Pacific  oysters  without  pre- 
steaming,  using  only  a  short  blanching;  that  with 
such  blanched  oysters  it  is  necessary  to  use  a 
put-in  weight  of  9%  ounces  *  *  *  ;  and  that  the 
use  of  such  a  put-in  weight  would  impair  the 
quality  of  the  canned  oysters. 

''Even  if  such  evidence  were  in  the  record,  I 
am  convinced  that  the  fill  proposed  in  the  tenta- 
tive order  should  be  adopted  *  *  *  ." 

Respondent  Ewing  then  reasoned  that  since  test  packs 
showed  that  raw  oysters  could  be  packed  to  a  9% 
ounce  fill,  the  same  should  be  true  of  blanched  oysters. 
He  disregards  the  facts  of  browning,  distortion,  and 
disfiguration,  and  all  of  the  arguments  advanced  by 
Mr.  Mitchell. 

It  was  again  demonstrated  in  the  urgency  with 
which  the  Administrator  denied  petitioner's  petition 
for  a  further  hearing  with  respect  to  its  new  blanch- 
ing process  or,  in  the  alternative,  for  a  temporary 
stay  to  permit  of  judicial  review  {Orig.  Vol.  /,  item 
i).  He  stated: 

''This  order  already  has  been  long  delayed  to 
the  detriment  of  the  public  and  canners  in  other 
areas  to  permit  representatives  of  Pacific  canners 
every  opportunity  to  present  data  that  is  relevant 
and  material  to  a  reasonable  order.  I  do  not 
believe  that  any  reason  exists  for  further  delay." 

In  Continental  Box  Co.  v.  NatioTial  Labor  Relations 
Board,  113  F.2d  93,  95-6  (CCA.  5,  1940),  the  court, 
although  sustaining  the  Board  on  the  facts  there  pre- 
sented, effectively  quoted  this  passage  from  literature : 
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"In  the  colloquy  over  the  forthcoming  trial  of 
Rebecca,  Sir  Walter  Scott  makes  the  parties  to 
it  say — 'I  ordered  the  hall  for  his  judgment  seat.' 
'What,'  said  Bois  Guilbert,  'so  soon?'  'Aye'  re- 
plied the  Preceptor,  'the  trial  moves  rapidly  on 
when  the  judge  has  determined  the  sentence  be- 
forehand'." 

By  thus  prejudging  the  matter  he,  of  necessity, 
placed  himself  and  his  subordinates  in  a  position 
where  "face  saving,"  if  nothing  else,  effectively  dic- 
tated that  after  this  court  had  remanded  the  proceed- 
ing and  after  evidence  had  been  taken,  they  should 
arrive  again  at  the  same  result.  This  result  they  ac- 
complished in  their  findings  "with  studied  design"  by 
giving  "credence  to  the  testimony"  of  the  Adminis- 
trator's witnesses  on  direct  examination,  and  by  ignor- 
ing much  of  their  testimony  on  cross-examination 
and  "the  evidence  given  by"  petitioner. 

A  recent  parallel  case  is  Pittsburg  S.S.  Co.  v.  No- 
tional  Labor  Relations  Board,  167  F.2d  126,  128-9 
(CCA.  6,  1948).  The  court  said: 

u  *  *  *  ^^  ^g  cQfit^ary  to  hurmin  experience  that 
all  witnesses  on  one  side  of  a  case  are  falsifiers 
while  those  on  the  other  side  are  all  truthful 
*  *  *  .  *  =:  *  </y  an  administrative  agency  ignores 
all  the  evidence  given  by  one  side  in  a  controversy, 
and  with  studied  design  gives  credence  to  the 
testimony  of  the  other  side,  the  findings  would 
be  arbitrary  and  not  in  accord  with  the  legal 
requirement'." 

The  orders  should  be  set  aside  as  being  an  abuse 
of  discretion  and  arbitrary  and  capricious. 
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E.  Both  Final  Orders  Are  Unlawful  as  Being  Contrary 
to  Constitutional  right.  (See  Specification  Nos,  58 
and  59 f  supra,  pp.  71  and  72), 

The  contentions  that  the  orders  are  a  taking  of 
property  without  due  process  of  law  rest  upon  the 
foregoing  showings  as  to  (a)  an  arbitrary  lack  of 
procedural  due  process,  and  (b)  capricious  require- 
ments made  without  being  supported  by  substantial 
evidence  that  petitioner  (1)  package  oysters  in  such 
an  excessive  quantity  as  to  destroy  its  established 
customer  acceptance,  and  (2)  relinquish  its  long- 
continued  usage  of  the  term  ''oysters,"  which  term 
would  be  conferred  by  the  orders  exclusively  upon  the 
Southern  producers  with  whom  the  Administrator  has 
found  your  petitioner  to  be  in  competition. 

See  Morgan  v.  Nolan,  3  F.  Supp.  143  (S.D.  Ind., 
1933),  aff'd  Nolan  v.  Morgan,  69  F.2d  471  (CCA. 
7,  1934) ;  N.L.R.B.  v.  Phelps,  136  F.2d  562,  563,  Note 
1  (CCA.  5,  1943). 

CONCLUSION 

Petitioner  has  shown  that  the  First  and  Second 
Final  Orders  are  not  in  accordance  with  law  and  void 
because  they  are:  (a)  made  without  observance  of  the 
procedure  required  by  law;  (b)  unsupported  by  sub- 
stantial evidence;  (c)  in  excess  of  statutory  juris- 
diction; (d)  arbitrary,  capricious,  and  an  abuse  of 
discretion;  and  finally,  (e)  contrary  to  constitutional 
right. 

It  is  respectfully  submitted  that  petitioner's  prayer 
should  be  granted  for  an  order  permanently  setting 
aside  and   annulling  and  perpetually  enjoining  the 
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First  Final  Order  of  the  Administrator,  and  the 
Second  Final  Order  of  the  Acting  Administrator, 
dated,  respectively,  March  10,  1948,  and  August  3, 
1948,  entitled  ^'Docket  No.  FDC-50,  In  the  Matter  of 
Establishing  Definitions  ami  Standards  of  Identity 
and  Am  eliding  the  Standard  of  Fill  of  Container  for 
Canned  Oysters^ 

Respectful! 


AlbeW  E.  Stephan,' 
Attorney  for  Petitioner, 
Willapoint  Oysters,  Inc. 

Grosscup,  Ambler  &  Stephan, 
711  Central  Building, 
Seattle  4,  Washington, 

Of  Counsel.  ^ 

Dated  at  Seattle,  Washington,  October  25^  1948. 


APPENDICES  A  TO  F,  INCLUSIVE,  FOLLOW 


APPENDICES  "A"  to  "F' 


APPENDIX  A 

[Published  in  Federal  Register,  March  13,  1948,  13  F.R.  1337-1339] 

TITLE  21  —  FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Administration, 
Federal  Security  Agency 

(Docket  No.  FDC-50) 

Part  36 — Shellfish;  Standards  of  Identity  and 
Fill  of  Container. 

canned  oysters 

In  the  matter  of  establishing  definitions  and  stand- 
ards of  identity  and  amending  the  standard  of  fill  of 
container  for  canned  oysters. 

Final  order.  By  virtue  of  the  authority  vested  in 
the  Federal  Security  Administrator  by  the  provisions 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act  (sees. 
401,  701;  52  Stat.  1046,  1055;  21  U.S.C,  341,  371), 
and  on  the  basis  of  the  evidence  received  at  the 
above-entitled  hearing  duly  held  pursuant  to  notice 
issued  on  June  6,  1947  (12  F.R.  3726);  upon  con- 
sideration of  the  exceptions  filed  to  the  tentative  or- 
der issued  by  the  Federal  Security  Administrator  on 
October  4,  1947  (12  F.R.  6699)  and  granting  those 
relating  to  identity  and  denying  those  relating  to  fill 
of  container,  as  may  be  seen  by  comparison  of  this 
order  with  the  tentative  order,  the  following  order  is 
hereby  promulgated. 


2  Appendix  A 

DEFINITIONS  AND  STANDARDS  OF  IDENTITY 

Findings  of  fact  J  1.  Oysters  are  canned  commer- 
cially in  the  United  States  on  the  Atlantic,  Gulf,  and 
Pacific  coasts.  The  oysters  on  the  Atlantic  and  Gulf 
coasts  are  of  the  species  Ostrea  virginica.  (They  are 
often  referred  to  as  ''Eastern  Oysters.")  The  com- 
mon name  of  oysters  of  this  species,  when  canned,  is 
''oysters"  or  "Cove  Oysters."  Two  species,  Ostrea 
gigas  and  Ostrea  lurida,  are  grown  on  the  Pacific 
Coast.  Oysters  of  the  latter  species,  known  as  "Olym- 
pia  Oysters,"  are  not  now  commercially  canned,  but 
this  is  due  to  economic  reasons,  and  oysters  of  this 
species  are  suitable  for  canning.  Oysters  of  the  spe- 
cies Ostrea  gigas,  commonly  known  as  "Pacific  Oys- 
ters," are  canned  in  considerable  quantities.  (R.  33, 
35,  95,  156-158,  161,  178-179,  523-525,  535,536-537) 

2.  Pacific  oysters  are  much  larger,  are  somewhat 
more  tender,  and  easier  to  break  or  tear,  than  Eastern 
oysters.  The  methods  used  for  canning  Eastern  oys- 
ters and  Pacific  oysters  are  essentially  the  same.  The 
basic  procedure  is  described  in  finding  3.  (R.  8,  31, 
52,  95,  158,  162,  174,  523-524,  526) 

3.  Oysters  in  the  shell  are  steamed  until  the  shell 
opens.  The  partially  cooked  oysters  are  removed  from 
the  shells,  washed  to  remove  extraneous  matter,  such 
as  sand,  pieces  of  shell,  etc.,  and  packed  into  con- 
tainers. Water  is  added  to  fill  the  container,  leaving 
only  a  small  head  space.  Such  water  is  known  as  a 


^The  citations  following  each  finding  of  fact  refer  to 
the  pages  of  the  transcript  of  the  testimony  and  the 
exhibits  received  in  evidence  at  the  hearing,  which 
are  the  basis  for  these  findings. 
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"packing  medium."  Salt  may  be  added  for  seasoning. 
The  containers  are  sealed  and  processed  by  heat  to 
prevent  spoilage.  (R.  31-32,  48-49,  97-101,  109-111, 
116-117,  134,  517-519) 

4.  Eastern  oysters  are  commonly  canned  whole. 
Sometimes  the  large  sizes  of  Pacific  oysters  are  cut 
into  two  or  more  pieces  before  canning  and  sometimes 
pieces  resulting  from  breaking  and  tearing  oysters 
are  segregated  and  canned  together.  Some  oysters  are 
broken  and  torn  in  removing  them  from  the  shells 
and  some  in  washing  and  in  packing  into  containers. 
During  processing  and  subsequent  handling  of  the 
canned  product  small  pieces  of  the  outer  surface  of 
the  oysters  often  break  off.  When  oysters  are  canned 
as  they  come  from  the  shuckers,  without  cutting,  they 
are  commonly  designated  by  the  name  ''Oysters." 
When  pieces  of  oysters  resulting  from  the  tearing 
and  breaking  of  oysters  are  segregated  and  canned 
they  are  commonly  designated  by  the  name  "Pieces  of 
Oysters."  When  oysters  are  cut  into  two  or  more  pieces 
they  are  commonly  designated  by  the  name  "Cut 
Oysters."  The  desigTiations  "sliced"  and  "diced"  have 
sometimes  been  used  but  are  not  appropriate,  since 
the  oyster  does  not  lend  itself  to  cutting  into  slices 
or  cubes,  and  if  so  cut  the  slices  and  cubes  lose  their 
shape  in  processing  and  subsequent  handling.  (R. 
34-35,  41,  49-52,  69-71,  88-89,  110,  185,  269-270,  288, 
417-419,  459-470,  477-486) 

5.  Canned  Eastern  oysters  and  canned  Pacific  oys- 
ters are  sold  in  the  same  trade  channels.  Generally 
speaking,  consumers  distinguish  between  them  on  the 
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basis  of  the  difference  in  size.  The  canned  Eastern 
oysters  being  smaller  are  generally  used  for  oyster 
stews.  The  Pacific  oysters  being  larger  may  be  used 
for  frying  or  for  stews.  (R.  17-21,  67,  75,  95,  158, 
417-418,  445-446,  519,  524,  526,  532,  534-537,  624; 
Ex.  4,  5,  6,  7) 

6.  Canned  oysters  consist  of  cooked  oysters  in  a 
watery  liquid.  The  proportion  of  oysters  to  liquid 
depends  largely  on  the  quantity  of  oysters  placed  in 
the  container  before  the  packing  medium  is  added. 
The  watery  liquid  surrounding  the  oysters  contains 
salt  and  soluble  material  extracted  from  the  oysters. 
It  has  an  oyster  taste  and  is  useful  in  making  oyster 
stews,  but  is  usually  discarded  if  oysters  are  used  for 
frying,  although  it  may  be  used  for  food  in  some 
other  way.  This  liquid  is  less  valuable  than  the  oys- 
ters. (R.  31-32,  42,  52(a),  76,  167-170,  447-447 (a), 
454,  513,  525-526,  535-536,  624,  625) 

7.  Occasionally  oysters  for  canning  are  not  steamed 
prior  to  removal  from  the  shell.  Such  raw  oysters, 
after  washing,  are  packed  directly  into  the  container 
with  or  without  packing  medium,  and  the  container 
sealed  and  processed.  Even  if  no  packing  medium  is 
added  to  the  raw  oysters,  a  watery  liquid  separates 
from  them  during  processing.  Raw  oysters  may  be 
blanched  and  packed  into  containers  with  the  liquid 
in  which  they  are  blanched  as  a  packing  medium,  or 
with  additional  water  and  salt.  Sometimes  the  liquid 
draining  from  cleaned  shell  oysters  during  the  pre- 
steaming  is  collected  and  used,  with  or  without  added 
water  and  salt,  as  a  packing  medium.     (R.  31-32, 
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39-42,  45,  49,  52-54,  55-57,  76,  78,  123-125,  134,  165- 
166,  168-169,  180-181,  453-454,  457,  513,  519,  523- 
524,  532,  553,  555). 

8.  The  flavor  of  canned  oysters  is  influenced  by  the 
canning  procedure  used,  but  the  final  canned  product 
in  all  cases  is  a  mixture  of  cooked  oysters  and  watery 
liquid.  The  processes  described  in  finding  7  are  suit- 
able unless  the  product  contains  too  much  liquid  and 
too  little  oysters.  The  quantity  of  oysters  in  a  con- 
tainer, however,  is  more  properly  related  to  the  fill  of 
container  than  to  identity.  (R.  31-32,  42,  45-46,  76, 
524,  532,  553,  555) 

Conclusion.  Based  on  the  foregoing  findings  of  fact 
it  is  concluded  that  it  will  promote  honesty  and  fair 
dealing  in  the  interest  of  consumers  to  adopt  a  defini- 
tion and  standard  of  identity  for  canned  oysters  as 
follows : 

§36.5  Canned  oysters;  identity;  label  statement  of 
optional  ingredients,  (a)  Canned  oysters  is  the  food 
prepared  from  one  or  any  mixture  of  two  or  all  of 
the  forms  of  oysters  specified  in  paragraph  (b)  of  this 
section,  and  a  packing  medium  of  water,  or  the  watery 
liquid  draining  from  oysters  before  or  during  proc- 
essing, or  a  mixture  of  such  liquid  and  water.  The 
food  may  be  seasoned  with  salt.  It  is  sealed  in  con- 
tainers and  so  processed  by  heat  as  to  prevent  spoil- 
age. 

(b)  The  forms  of  oysters  referred  to  in  paragraph 
(a)  of  this  section  are  prepared  from  oysters  which 
have  been  removed  from  their  shells  and  washed  and 
which  may  be  steamed  while  in  the  shell  or  steamed 
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or  blanched  or  both  after  removal  therefrom,  and 
are  as  follows: 

(1)  Whole  oysters  with  such  broken  pieces  of  oys- 
ters as  normally  occur  in  removing  oysters  from  their 
shells,  washing,  and  packing. 

(2)  Pieces  of  oysters  obtained  by  segregating  pieces 
of  oysters  broken  in  shucking,  washing,  or  packing 
whole  oysters. 

(3)  Cut  oysters  obtained  by  cutting  whole  oysters. 

(c)  (1)  When  the  form  of  oysters  specified  in  para- 
graph (b)  (1)  is  used,  the  name  of  the  food  is  ''Oys- 
ters" or  ''Cove  Oysters,"  if  of  the  species  Ostrea 
virginica;  "Pacific  Oysters,"  if  of  the  species  Ostrea 
gigas;  "Olympia  Oysters,"  if  of  the  species  Ostrea 
lurida. 

(2)  When  the  form  of  oysters  specified  in  para- 
graph (b)  (2)  is  used,  the  name  of  the  food  is  "Pieces 

of ,"  the  blank  being  filled  in  with  the  name 

"Oysters"  or  "Cove  Oysters,"  if  of  the  species  Ostrea 
virginica;  "Pacific  Oysters,"  if  of  the  spcies  Ostrea 
gigas;  "Olympia  Oysters,"  if  of  the  species  Ostrea 
lurida. 

(3)  When  the  form  of  oysters  specified  in  para- 
graph (b)   (3)  is  used,  the  name  of  the  food  is  "Cut 

,"   the  blank  being  filled  in  with  the  name 

"Oysters"  or  "Cove  Oysters,"  if  of  the  species  Ostrea 
virginica;  "Pacific  Oysters,"  if  of  the  species  Ostrea 
gigas;  "Olympia  Oysters,"  if  of  the  species  Ostrea 
lurida. 

(4)  In  case  a  mixture  of  two  or  all  such  forms  of 
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oysters  is  used,  the  name  is  a  combination  of  the 
names  specified  in  this  paragraph  of  the  forms  of 
oysters  used,  arranged  in  order  of  their  predomin- 
ance by  weight. 

STANDARD  OF  FILL  OF  CONTAINER 

Findings  of  fact'  1.  Conservation  Order  M-81  of 
the  War  Production  Board,  effective  in  1942,  required, 
among  other  things,  that  canned  oysters  be  packed 
in  cans  of  certain  sizes,  the  smallest  of  which  was  the 
No.  1  picnic  can,  2-11/16  inches  in  diameter  and  4 
inches  high.  It  also  required  that  the  No.  1  picnic  can 
of  oysters  be  filled  to  yield  a  cut-out  weight  of  not 
less  than  7^2  ounces.  These  requirements  with  re- 
spect to  canned  oysters  remained  in  effect  until  1946. 
(R.  67,  94,  204,  443,  448,  544,  550) 

2.  The  standard  of  fill  of  container  for  canned  oys- 
sters  issued  under  authority  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  effective  February  23,  1945 
(9  F.R.  14008),  requires  a  drained  weight  of  oysters 
of  not  less  than  68  per  cent  of  the  water  capacity  of 
the  container  (71/2  ounces  for  the  No.  1  picnic  can), 
where  the  average  drained  weight  per  oyster  is  less 
than  1/^  ounce.  There  is  no  requirement  in  ,such  stand- 
ard for  drained  weight  in  case  the  canned  oysters  are 
of  larger  size.  (R.  16,  36-38,  65-66,  94;  Ex.  3) 

3.  Canned  oysters  packed  on  the  Atlantic  and  Gulf 
coasts  are  generally  of  such  size  as  to  be  subject  to 


-'The  citations  following  each  finding  of  fact  refer  to 
the  pages  of  the  transcript  of  the  testimony  and  the 
exhibits  received  in  evidence  at  the  hearing,  which 
are  the  basis  for  these  findings. 


8  Appendix  A 

the  requirements  of  the  standard  of  fill  of  container. 
Since  the  latter  part  of  1942  they  have  been  so  packed 
as  to  yield  a  drained  weight  of  71/2  ounces  for  the  No. 
1  picnic  can,  with  drained  weights  for  other  cans  in 
proportion.  The  increased  fill  made  necessary  by 
Conservation  Order  M-81  and  by  the  standard  of  fill 
of  container  under  the  Federal  Food,  Drug,  and  Cos- 
metic Act,  caused  some  minor  manufacturing  difficul- 
ties and  some  changes  in  the  character  of  the  canned 
oysters.  The  food  contained  much  less  liquid;  some- 
times the  oysters  tended  to  stick  together  in  the  can; 
possibly  they  were  slightly  softer.  (R.  17,  30,  44, 
94-97,  126,  131-133,  139,  204,  451-453,  457-458,  459, 
461-463,  466-467,  480,  481,  485-486,  493-494,  513, 
519,  546-547,  551-552,  556,  562,  Ex.  3) 

4.  Pacific  oysters  were  not  canned  in  any  signi- 
ficant quantity  while  the  requirements  of  Consei^a- 
tion  Order  M-81  with  respect  to  canned  oysters  were 
effective,  but  canning  was  resumed  in  1946.  Most  of 
the  canned  Pacific  oysters,  on  account  of  their  large 
size,  are  not  subject  to  the  requirements  of  the  existing 
standard  of  fill  of  container  for  canned  oysters,  and 
when  canning  was  resumed  they  were  generally 
packed  to  yield  the  cut-out  weight  in  use  prior  to 
1942.  The  cans  so  packed  were  not  well  filled  with 
oysters.  (R.  17,  63-64,  78-81,  125-126,  150,  161,  177, 
178,  192,  204,  265,  390-391,  418,  431-432,  443,  621, 
634-635;  Ex.  3,  8) 

5.  Soon  there  appeared  on  sale  in  the  same  market 
areas,  canned  Pacific  oysters  in  No.  1  picnic  cans 
with  cut-out  weights  of  slightly  over  5  ounces  of  oys- 
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ters,  and  from  the  Atlantic  and  Gulf  coasts  canned 
oysters  in  the  same  size  cans  with  cut-out  weights  of 
lyo  ounces  of  oysters.  The  canned  Pacific  oysters 
were  often  labeled  to  show  the  total  weight  of  oysters 
and  liquid  in  the  can  but  not  the  drained  weight  of 
oysters.  The  difference  in  the  amounts  of  oysters 
present  was  known  to  wholesale  dealers,  but  was  not 
generally  known  to  retail  dealers  or  to  the  final  pur- 
chasers. This  is  a  condition  likely  to  confuse  and 
'  deceive  consumers.  (R.  17-21,  62,  64,  67,  93-94,  125- 
;  126,  133,  158,  444-446,  633,  634;  Ex.  4,  5,  6,  7,  21) 

6.  There  has  been  no  commercial  canning  of  Pacific 
oysters  where  cans  were  filled  to  capacity  with  oysters, 
I  and  it  is  impossible  on  the  basis  of  commercial  experi- 
I  ence  to  determine  the  maximum  fill  of  such  oysters 
'  which  can  be  used  without  impairment  of  quality. 
Experimental  packs  sponsored  by  canners  of  Pacific 
oysters  were  said  by  representatives  of  the  canners 
to  show  impairment  of  quality  at  any  point  over  the 
fill  in  use  prior  to  1942.   Conditions  of  canned  oysters 
described   as    "browning,"    ''pressure,"    and    ''defor- 
mities" were  selected  as  the  factors  of  quality  for 
judging  these  packs,  and  a  certain  number  of  "de- 
merits" were  assigned  to  each  condition.   The  assign- 
ment of  "demerits"  was  made  on  an  arbitrary  basis 
■  and  was  not  shown  to  be  reasonably  related  to  trade 
or  consumer  concepts  of  quality. 

"Browning"  is  a  type  of  discoloration  occurring  in 
;  oysters  protruding  above  the  packing  medium.  It  is 
;  related  to  the  amount  of  entrapped  aii'  in  the  can  at 
.'the  time  of  closure.    Excessive  entrapped  air  can  be 
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avoided  in  good  manufacturing  practice.  This  type 
of  discoloration  is  not  as  noticeable  as  other  dis- 
colorations  commonly  found  on  canned  Pacific  oysters, 
particularly  yellow  spots  known  as  "liver  spots,"  and 
black  areas  on  the  mantle  of  the  oysters. 

"Pressure,"  as  the  term  was  used  is  evidenced  by 
a  flat  area  on  an  oyster  where  it  has  been  pressed 
tightly  against  the  lid  of  the  can.  This  flattened  area 
is  not  unsightly  and  does  not  affect  the  cooking  qual- 
ity of  the  oyster. 

"Deformities"  as  a  quality  factor  are  of  the  fol- 
lowing four  types:  "Twisting"  refers  to  distortion  of 
the  shape  of  the  oyster.  It  results  from  an  oyster 
occupying  a  twisted  position  in  the  can.  A  "broken" 
oyster  is  an  oyster  from  which  a  substantial  segment 
has  been  completely  severed,  each  portion  being  in  the 
can.  A  "torn"  oyster  is  one  from  which  such  a  seg- 
ment is  partly,  but  not  completely,  separated.  "Pieces" 
of  oysters  are  oyster  segments. 

Except  in  the  case  of  the  condition  called  "pres- 
sure," there  is  no  signiflcant  correlation  between  the 
incidence  of  these  conditions  and  the  drained  weight 
of  oysters,  when  the  per  cent  of  oysters  showing  de- 
fects is  considered  instead  of  the  sum  of  "demerits" 
per  can.  It  appears  possible  that  there  may  be  some 
correlation  between  the  number  of  "twisted"  oysters 
and  increasing  drained  weight,  but  in  the  results 
reported  it  is  not  statistically  significant. 

Analysis  of  the  data  submitted  by  representatives 
of  the  canners  of  Pacific  oysters  on  the  experimental 
packs  prepared  by  them  shows  that  such  oysters  can 


Appendix  A  11 

be  packed  to  yield  a  cut-out  weight  of  at  least  61/2 
ounces  in  the  No.  1  can  without  significant  impair- 
ment of  the  quality  of  such  oysters.  (R.  44,  193,  204, 
214-219,  238-251,  252-253,  267,  271-278,  279-409, 
526-529,  538,  566-602,  620,  625,  653-700;  Ex.  14  (A), 
(B),  (C),  (D);  15  (A),  (B),  (C) ;  16  (A),  (B), 
(C),  (D),  (E);  17,  18,  19,  20,21) 

7.  Presteaming  or  blanching,  or  any  other  heat 
treatment  of  raw  oysters,  causes  them  to  lose  water 
so  that  with  heat-treated  oysters  a  lesser  put-in 
weight  than  with  raw  oysters  is  necessary  to  obtain 
a  drained  weight  of  6%  ounces.  Put-in  weights  of 
as  high  as  11  ounces  of  raw  Pacific  oysters  can  be 
packed  into  the  No.  1  eastern  oyster  can,  which  after 
processing  yield  drained  weights  of  6I/2  ounces  or 
more,  without  impairment  of  quality  due  to  the  fill. 
(R.  38,  39,  56,  125,  126,  163,  164;  Ex.  12) 

8.  Experimental  packs  of  Pacific  oysters  made  by 
the  Food  and  Drug  Administration  showed  that  it  is 
possible  to  can  Pacific  oysters  so  as  to  comply  with 
the  standard  of  fill  of  container  now  applicable  to 
canned  oysters  of  an  average  drained  weight  of  less 

I  than  1/2  ounce,  without  substantial  increase  in  the 
1  incidence  of  "pressure,"  ''deformities,"  and  discolora- 
i  tion,  including  ''browning,"  and  without  other  sub- 
!  stantial  change  in  quality  from  that  of  the  commer- 
i  cially  canned  Pacific  oysters  having  a  much  lower 
1  drained  weight.  (R.  37-38,  67,  93,  107,  114-115,  120, 
i  121,  125-126,  630,  631,  638,  639,  640,  642,  653-700; 
:  Ex.  9  (A),  (B),  (C) ;  10  (A),  (B),  (C) ;  11  (A)  to 
(Q),  inclusive;  12) 


12  Appendix  A 

Conclusions.  It  would  not  promote  honesty  and  fair 
dealing  in  the  interest  of  consumers  to  so  reduce  the 
requirements  of  the  present  standard  of  fill  of  con- 
tainer for  canned  oysters  as  to  return  to  the  fill  in 
use  prior  to  1942. 

It  would  not  promote  honesty  and  fair  dealing  in 
the  interest  of  consumers  to  make  separate  standards 
of  fill  of  container  for  canned  oysters  of  different 
sizes  or  for  oysters  of  different  species. 

On  the  basis  of  the  evidence  of  record  and  the  fore- 
going findings  of  fact  it  is  concluded  that,  by  using 
any  of  the  heat  treatments  given  raw  oysters  before 
packing  into  the  can,  a  6%-ounce  drained  weight  from 
the  No.  1  can  can  be  obtained  without  impairment  of 
the  quality  of  canned  Pacific  oysters. 

On  the  basis  of  the  evidence  of  record  and  the  fore- 
going findings  of  fact  and  conclusions,  and  taking 
into  account  the  differences  between  commercial  can- 
ning and  experimental  canning,  it  is  concluded  that 
a  standard  of  fill  of  container  that  will  promote  hon- 
esty and  fair  dealing  in  the  interest  of  consumers  is 
a  standard  based  on  drained  weight  of  oysters,  ap- 
plicable to  oysters  of  all  sizes  and  species,  in  cans  of 
various  sizes,  requiring  that  the  drained  weight  of 
oysters  be  not  less  than  59  per  cent  of  the  water 
capacity  of  the  can. 

Wherefore,  it  is  ordered,  That  paragraphs  (a)  and 
(b)  of  §36.6  be  deleted  and  that  there  be  substituted 
therefor  a  new  paragraph  (a)  as  follows: 

36.6  Canned  oysters;  fill  of  container;  label  state- 
ment of  substandard  fill:  (a)  The  standard  of  fill  of 
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container  for  canned  oysters  is  a  fill  such  that  the 
drained  weight  of  oysters  taken  from  each  container 
is  not  less  than  59  per  cent  of  the  water  capacity  of 
the  container.^ 

Paragraphs  (c),  (d),  and  (e)  of  §36.6  are  hereby 
designated  as  paragraphs  (b),  (c),  and  (d),  respec- 
tively. * 

Effective  date.  The  regulations  and  amendments 
hereby  promulgated  shall  become  effective  on  the  nine- 
tieth day  following  the  publication  of  this  order  in  the 

FEDERAL  REGISTER. 

(Sees.  401,  701,  52  Stat.  1046,  1055;  21  U.S.C.  341, 
371) 

Dated:  March  10,  1948. 

Oscar  R.  Ewing,  Administrator. 

(F.R.  Doc.  48-2227;  Filed,  Mar.  12,  1948:  8:49  a.m.) 


^The  arithmetic  of  translating  percentage  figures  of 
drained  weight  into  the  61/2  ounce  fill  or  other  fills  can 
be  roughly  computed  by  assuming  for  approximate 
purposes  the  standard  size  can  to  have  11  ounces.  Thus, 
applying  percentage  figure  of  68  ^  to  11  ounces,  equals 
7.48  ounces;  64%  of  11  ounces,  equals  7.04  ounces; 
59%  of  11  ounces,  equals  6.4.9  ounces;  46%  of  11 
ounces,  equals  5.06  ounces. 

*The  prior  text  of  §36.6  which  is  herein  amended  by 
this  order  is  set  out  in  Appendix  C,  infra,  pp.  31-3. 
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[Published  in  Federal  Register,  August  12,  li)4H,  13  F.R.  4663-4664] 

TITLE  21  —  FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Administration, 
Federal  Security  Agency 

[Docket  No.  FDC-50] 

Part  36 — Shellfish;  Definitions  and  Standards 
OF  Identity;  Quality  and  Fill  of  Container 

canned  oysters 

In  the  matter  of  establishing  definitions  and  stand- 
ards of  identity  and  amending  the  standard  of  fill  of 
container  for  canned  oysters. 

Fifval  order;  supplemental  findings  of  fact,  conclv/- 
sions,  and  order.  By  virtue  of  the  authority  vested  in 
the  Federal  Security  Administrator  by  the  provisions 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act  (sees. 
401,  701;  52  Stat.  1046,  1055;  21  U.S.C.  341,  371), 
and  on  the  basis  of  evidence  received  at  a  public  hear- 
ing held  at  the  direction  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  beginning  on 
July  7,  1948,  the  following  findings  of  fact,  conclu- 
sions, and  order  are  made: 

DEFINITIONS  AND  STANDARDS  OF  IDENTITY 

Findings  of  fact.  1.  Finding  6^  is  modified  so  that 
the  second  sentence  shall  read:  The  proportion  of 
oysters  to  liquid  in  the  finished  food  depends  on  the 


'This  refers  to  a  finding  in  the  order  promulgating  a 
definition  and  standard  of  identity  for  canned  oysters 
and  amending  the  standard  of  fill  of  container  there- 
for, published  in  13  F.R.  1337. 
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quantity  of  oysters  placed  in  the  container  before 
packing  medium  is  added  and  on  the  extent  to  which 
such  oysters  have  been  precooked  by  pre-steaming  in 
the  shell  or  blanching  after  removal  from  the  shell 
(R.  728,  977). 

2.  Finding  7  is  modified  by  adding  the  following  at 
the  end  thereof: 

At  the  commencement  of  the  1947-1948  canning  sea- 
son, Willapoint  Oysters,  Inc.,  and  other  canners  of 
Pacific  oysters,  began  the  commercial  practice  of  pre- 
paring oysters  for  canning  without  pre-steaming  in 
the  shell.  2  Oysters  were  purchased  as  raw  shucked 
oysters  or  were  shucked  at  the  canneries.  They  were, 
after  washing,  immersed  in  a  hot  brine  solution,  the 
salt  content  of  which  ranged  from  approximately  3 
to  10  per  cent,  and  blanched  in  the  hot  brine  for  a 
period  from  30  to  60  seconds.  After  removal  from  the 
brine  solution,  the  oysters  were  washed  in  fresh  water, 
cooled,  and  held  in  warm  water  until  they  were  ready 
to  be  placed  in  the  cans.  The  cans,  after  filling  with 
a  put-in  weight  of  approximately  7^^  oz.  of  blanched 
oysters,  a  salt  tablet  and  water,  were  sealed  and  proc- 
essed by  heat,  using  the  regular  cannery  procedure. 
When  this  blanching  method  of  preparation  is  em- 


2 The  method  used  by  Willapoint  Oysters,  Inc.,  was 
worked  out  by  Mr.  R.  H.  Bailey,  president  of  the  firm, 
in  the  kitchen  of  his  home  using  a  pressure  cooker 
and  a  hand  closing  machine.  He  furnished  no  data  as 
to  the  maximum  fill  obtainable,  and  despite  one  year's 
experience  with  the  method,  no  attempts,  experimental 
or  commercial,  have  been  made  to  increase  the  fill  be- 
yond 5  ounces  drained  weight.  (R.  713,  751,  767-770, 
776,  1037-1038) 
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ployed,  or  when  modified  methods  are  used,  the  treat- 
ment of  oysters  in  the  boiling  brine  solution  causes 
the  raw  oysters  to  lose  water  and  soluble  solids  into 
the  brine  solution.  This  loss  approximates  16%  by 
weight  from  the  raw  oysters.  Such  loss  is  not  sig- 
nificantly different  from  the  loss  which  occurs  when 
Pacific  oysters  are  subjected  to  a  light  pre-steaming 
in  the  shell.  After  processing  in  the  can,  the  canned 
oysters  prepared  from  blanched  oysters  are  practically 
indistinguishable  from  those  prepared  from  oysters 
that  have  been  pre-steamed  in  the  shell,  although 
blanched  oysters  have  a  slightly  different  flavor  and 
the  liquid  drained  from  canned  oysters  that  have  been 
prepared  for  canning  by  blanching  has  more  fine  par- 
ticles of  oyster  material  in  suspension  than  does  sim- 
ilar liquid  drained  from  cans  prepared  after  pre- 
steaming  the  oysters  in  the  shell.  (R.  713-716,  773, 
800,  803,  811-815,  820-826,  829,  844-845,  847-848, 
875,  902-906,  1144-1147,  Ex.  33) 

STANDARD  OF  FILL  OF  CONTAINER 

Findings  of  fact.  The  following  findings  of  fact  are 
made  in  addition  to  those  forming  part  of  the  order 
previously  promulgated   (13  F.R.  1337) : 

9.  Pacific  oysters  prepared  for  canning  by  the 
blanching  method  are  no  better  than  canned  Pacific 
oysters  prepared  for  canning  by  pre-steaming  in  the 
shell.  A  substantial  segment  of  persons  in  the  industry 
and  large  scale  purchasers  regard  them  as  inferior  be- 
cause of  the  material  suspended  in  the  liquid  and 
because  the  oysters  are  more  tender  and  break  more 
readily.  Willapoint  Oysters,  Inc.,  the  principal  pro- 
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ducer  of  canned  oysters  prepared  for  canning  by  the 
blanching  method  has  not  differentiated  canned  oysters 
prepared  from  blanched  oysters  from  canned  oysters 
prepared  from  pre-steamed  oysters  either  by  labeling, 
advertising,  or  merchandising  representations.  No 
changes  in  labeling  have  been  made  by  any  canners 
using  the  blanching  method  in  order  to  inform  pur- 
chasers of  canned  oysters  of  the  method  used  in  pre- 
paring their  oysters  for  canning.  The  same  labeling 
is  used  for  pre-steamed  and  for  blanched  oysters.  (R. 
757,  760,  800,  803,  824,  847-848,  878-882,  1057,  Ex. 
23,  24,  31) 

10.  In  order  to  attain  a  given  drained  weight  of 
canned  oysters,  the  changes  which  take  place  in  the 
oysters  during  the  preparation  for  and  in  the  canning 
process  must  be  taken  into  account.  The  most  sig- 
nificant change  is  the  loss  of  liquid  and  the  cooking  of 
the  oyster  meats  when  oysters  are  subjected  to  heat 
treatment.  The  total  quantity  of  liquid  which  separ- 
ates, based  on  the  weight  of  raw  oysters,  is  approxi- 
mately the  same  whether  the  oysters  are  packed  into 
the  can  raw,  given  partial  cooking  in  boiling  salt 
water  prior  to  placement  in  the  can  (as  occurs  in 
the  blanching  process),  or  partly  cooked  in  the  shell 
by  steaming.  (R.  38,  55,  163,  826,  877,  1129  1143- 
1144  Ex.  11(g),  11(e),  Ex.  33) 

11.  When  raw  oysters  are  used  to  fill  the  can  and 
no  water  is  added  as  a  packing  medium,  all  of  the 
liquid  draining  from  the  oysters  because  of  heat  treat- 
ment is  retained  in  the  can  and  forms  the  packing 
medium.  This  results  in  the  maximum  retention  of 
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oyster  flavor,  but  the  liquid  in  the  can  after  processing 
is  quite  murky,  and  this  is  objectionable  to  many  pur- 
chasers. To  attain  a  drained  weight  of  approximately 
7  ounces  from  the  No.  1  EO  can,  it  is  necessary  to 
put  in  approximately  11  ounces  of  raw  Pacific  oysters. 
(R.  32,  41,  124,  722-723,  784,  848,  1046) 

12.  During  the  blanching  process  such  as  described 
in  modified  finding  7  under  Identity,  the  raw  oysters 
are  partly  cooked  and  lose  some  liquids.  The  loss  in 
weight  is  approximately  16%.^  As  a  result  of  this 
loss  of  liquid  during  blanching,  there  is  less  loss  in 
the  can  during  processing  than  with  raw  oysters.  To 
attain  a  drained  weight  of  7  ounces  from  the  No.  1  EO 
can,  a  lesser  put-in  weight  is  required  than  for  raw 
oysters,  i.e.,  about  91/2  ounces  are  necessary  with  the 
degree  of  cooking  during  the  blanching  process  em- 
ployed by  Willapoint  Oysters,  Inc.  To  attain  a  drained 
weight  of  5  ounces  using  similarly  blanched  oysters 
a  put-in  weight  of  only  71/2  ounces  is  necessary.  This 
quantity  of  blanched  oysters  does  not  fill  the  can. 
Water  is  added  to  the  blanched  oysters  in  the  can  to 
serve  as  part  of  the  packing  medium ;  it  fills  space  in 
the  can  not  filled  with  oysters.  The  lower  put-in  weight 
permits  a  canner  to  replace  2  ounces  of  blanched 
oysters  with  2  ounces  of  water.  (R.  825-826,  830,  854, 
859-866,  869-871,  875,  Ex.  33) 

13.  When  the  practice  of  pre-steaming  oysters  in 
the  shell  is  used,  it  is  customary  to  steam  them  suf- 


•'^By  variations  of  salinity  of  brine,  temperature  and 
time  of  heating,  the  loss  of  liquid  may  be  as  great  as, 
or  even  greater  than,  with  pre-steaming.  (R.  768,  771, 
826,  877,  907,  1042,  1062,  1129,  1143) 
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ficiently  to  cause  the  shells  to  open.  This  is  an  eco- 
nomical method  of  opening  oysters  prior  to  removal 
from  their  shells.  When  this  practice  is  employed  there 
usually  is  a  slightly  greater  loss  of  liquid  than  occurs 
in  blanching.  As  a  result  there  is  slightly  less  liquid 
lost  in  the  can  during  heat  processing  than  with 
blanched  oysters.  Using  Pacific  oysters  that  have  been 
pre-steamed  enough  to  cause  the  shells  to  open,  a  put- 
in  weight  of  about  9  ounces  in  the  No.  1  EO  can  is 
needed  to  give  a  drained  weight  of  approximately  7 
ounces.  Canned  oysters  prepared  from  pre-steamed 
oysters  have  less  of  the  original  oyster  flavor  than 
when  raw  oysters  are  used,  and  slightly  less  oyster 
flavor  than  when  blanched  oysters  are  used.  The  dif- 
ference is  more  pronounced  as  between  the  liquids.  It 
is  a  common  practice  for  canners  of  oysters  on  the 
Gulf  and  Atlantic  coasts  to  pre-steam  somewhat  more 
than  do  canners  of  Pacific  oysters.  With  heavily  pre- 
steamed  oysters,  the  meats  are  cooked  more  in  the 
shells  and  are  subject  to  less  loss  of  liquids  in  the  can, 
in  fact,  in  many  instances  a  put-in  weight  of  around 
7%  ounces  will  yield  a  drained  weight  of  approxi- 
mately 7  ounces.  Water  is  added  as  a  packing  medium. 
(R.  718,  824,  829,  847,  978,  1039,  1054,  1062) 

14.  The  put-in  weight  of  oysters,  because  of  variable 
losses  which  occur  in  the  can  during  processing,  is  not 
an  accurate  measure  of  fill  of  container  for  canned 
oysters.  It  would  be  a  reasonably  accurate  measure  if 
all  oysters  were  pre-cooked  to  the  same  degree  before 
weighing  into  the  cans.  (R.  178,  877,  977,  979,  1062, 
1143-1144) 
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15.  The  liquid  draining  from  oysters  as  a  result  of 
heating  has  food  value  and  flavor.  But  it  is  of  much 
less  value  to  the  consumer  than  is  the  meat  of  the 
oyster.  The  liquid  drained  from  canned  oysters,  ex- 
cept where  oysters  without  any  blanching  or  pre- 
steaming  are  used,  comes  largely  from  the  water 
added  by  the  canner  as  packing  medium.  The  smaller 
the  put-in  weight  of  oysters,  the  more  water  is  added 

by  the  canner  to  form  a  packing  medium.  (R.  781, 
827,  831,  Ex.  28,  33) 

16.  Canned  oysters  which  yield  from  the  No.  1  can 
a  drained  weight  of  5  ounces  are  slack-filled.''  As  the 
drained  weight  of  oysters  is  increased  above  5  ounces, 
up  to  7  ounces,  only  minor  difficulties  are  encountered 
by  the  canner.  No  new  equipment  is  necessary;  no 
change  in  canning  procedure  is  required.  It  is  only 
necessary  for  the  employees  filling  the  empty  cans  to 
place  more  oysters  in  those  cans  as  they  start  down 
the  packing  line.  It  may  be  necessary  to  use  more  care 
to  prevent  salt  tablets  from  bouncing  out  of  the  cans. 
Sometimes  a  portion  of  the  top  oyster  is  clipped  off 
by  the  sealing  operation.  This  frequently  occurs  with 
a  fill  designed  to  yield  5  ounces  drained  weight  but 
the  relative  incidence  of  clipping  between  a  fill  de- 
signed to  yield  5  ounces  and  one  devised  to  yield  6% 
ounces  is  not  shown  by  the  record.  (R.  775,  779,  786, 
803,  806,  808,  823,  832,  848,  854,  861,  866,  869,  871, 
875,  908,  1113,  1115,  1117-1124,  Ex.  32) 

17.  The  factors  of  quality  in  canned  oysters  that  are 
most  important  to  consumers  are  not  disclosed  by  the 
record.  The  appearance  factors  discussed  in  the  record 


'This  is  very  graphically  shown  by  Exhibit  32. 
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and  referred  to  as  twisted  and  broken  oysters,  brown- 
ing, and  pressure  are  factors  which  were  emphasized 
by  a  committee  appointed  by  Pacific  oyster  canners  to 
show  why  they  should  not  be  required  to  increase  the 
fill  of  container  that  has  been  used  by  them.  Except 
for  pressure,  the  other  conditions — ^twisted  and  broken 
oysters  and  browning — occur  regularly  in  cans  filled 
to  yield  5  ounces  drained  weight.  With  slack-filled 
cans,  the  condition  called  pressure  naturally  is  not 
encountered.  Based  on  the  number  of  oysters  showing 
these  defects,  there  is  no  real  difference  between 
canned  oysters  filled  to  yield  5  ounces  of  drained 
weight  and  those  filled  to  yield  6%  ounces  drained 
weight  whether  oysters  were  pre-steamed  or  blanched. 
On  a  can  basis,  the  can  with  more  oysters  tends  to 
have  more  damaged  oysters  than  a  can  with  fewer 
oysters,  since  the  percentage  of  oysters  damaged  in 
the  canning  procedure  is  about  the  same  without  re- 
spect to  fill.  (R.  204,  214-218,  785,  786,  881,  912,  918, 
983-985,  Ex.  19,  33) 

18.  Except  for  slight  differences  in  flavor  and  ap- 
pearance, the  food  value  of  the  liquid  packing  medium 
taken  from  canned  oysters  is  approximately  the  same 
in  cans  having  the  same  drained  weight  of  oysters, 
regardless  of  method  of  preparing  the  oysters  for 
canning.  As  drained  weight  increases,  the  quantity  of 
liquid  packing  medium  decreases.  This  decrease  is 
due  to  less  water  being  added  to  fill  empty  spaces  in 
the  can  before  sealing.  The  flavor  and  food  value  of 
the  liquid  packing  medium,  however,  is  inversely  pro- 
portional to  the  amount  of  water  added  as  a  packing 
medium.   (R.  823,  830,  Ex.  33) 

Conclusions.  The  following  additional  conclusions 
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are  made  on  the  basis  of  the  evidence  of  record  and 
the  foregoing  findings : 

There  is  no  basis  for  making  separate  standards  of 
fill  of  container  for  canned  oysters  based  upon  the 
method  of  preparing  oysters  for  canning. 

It  will  not  promote  honesty  and  fair  dealing  in  the 
interest  of  consumers  to  base  the  fill  of  container  re- 
quirement for  canned  oysters  on  the  amount  of  oyster 
meat  put  into  the  can  before  processing,  or  on  the 
method  used  in  preparing  oysters  for  canning. 

It  will  promote  honesty  and  fair  dealing  in  the  in- 
terest of  consumers  to  base  the  fill  of  container  re- 
quirements on  the  drained  weight  of  oysters  and  to 
require  the  same  drained  weight  whether  the  oysters 
used  were  packed  into  the  can  raw  or  were  blanched 
or  were  pre-steamed  in  the  shell  before  placement  in 
cans. 

A  reasonable  requirement  for  canned  oysters  packed 
with  the  blanching  process  which  will  promote  honesty 
and  fair  dealing  in  the  interest  of  consumers  is  that 
the  drained  weight  of  oysters  be  not  less  than  59  %  of 
the  water  capacity  of  the  can. 

It  is  ordered,  That  no  change  be  made  in  the  defini- 
tion and  standard  of  identity  for  canned  oysters  or 
in  the  standard  of  fill  of  container  established  by  my 
final  order  of  March  10,  1948. 

(Sees.  401,  701,  52  Stat.  1046,  1055;  21  U.S. 
C.  341,  371.) 
Dated :  August  3,  1948. 

J.  Donald  Kingsley, 

Acting  Administrator. 
[F.R.  Doc.  48-7279;  Filed,  Aug.  11,  1948;  8:52  a.m.] 
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[Published  in  Federal  Register,  N^ovember  25,  ]i)44;  !)  F.K.  14008-9] 

TITLE  21  —  FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Administration 

Federal  Security  Agency 

[Docket  No.  FDC  -  42] 
Part  36 — Shellfish:  Definitions  and  Standards 
OF  Identity;  Quality;  and  Fill  of  Container 

STANDARDS   OF  FILL   OF   CONTAINER   FOR   CANNED 

OYSTERS 

By  virtue  of  the  authority  vested  in  the  Federal  Se- 
curity Administrator  by  provisions  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (52  Stat.  1046,  1047, 
and  1055,  21  U.S.C.  sees.  341,  343(h)(2)  and  371), 
the  Reorganization  Act  of  1939  (53  Stat.  561  ff.,  5  U. 
S.C.  sec.  133-133v),  and  Reorganization  Plans  No.  I 
(53  Stat.  1423)  and  No.  IV  (54  Stat.  1234);  and 
upon  the  basis  of  evidence  of  record  at  the  hearing 
duly  held  pursuant  to  notice  issued  on  July  20,  1944 
(9  F.R.  8192),  and  no  objection  having  been  filed  to 
the  proposed  order  published  on  October  20,  1944  (9 
F.R.  12657-9),  the  following  order  is  hereby  promul- 
gated : 

FINDINGS  OF  FACT 
1.  On  May  27,  1912,  the  Secretary  of  Agriculture, 
to  facilitate  the  enforcement  of  the  Food  and  Drugs 
Act  of  1906,  issued  an  announcement  known  as  Food 
Inspection  Decision  144  with  regard  to  fill  of  contain- 
ers for  canned  foods.  This  announcement  was  general 
in  terms  and  pertinent  provisions  stated  in  substance 
that  in  canned  food  products  the  can  serves  not  only 
as  a  container  but  also  as  an  index  to  the  quantity  of 
food  therein ;  that  the  can  should  be  as  full  of  food  as 
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practicable  for  packing  and  processing  without  in- 
juring the  quality  or  appearance  of  contents ;  and  that 
when  food  is  packed  with  water,  brine,  etc.,  the  can 
should  be  as  full  of  the  food  as  practicable  and  should 
contain  only  sufficient  liquid  to  fill  the  interstices  and 
cover  the  product. 

2.  On  February  19,  1914,  after  extended  investiga- 
tion the  Bureau  of  Chemistry  of  the  Department  of 
Agriculture,  which  had  charge  of  the  administration 
of  the  Food  and  Drugs  Act  of  1906,  issued  a  Service 
and  Regulatory  Announcement  designated  S.R.A., 
Chemistry  1.  This  announcement  contained  among 
other  provisions  the  following: 

3.  Weights  of  Oyster  Meat  Required  in  Cans 
of  various  sizes. — This  notice  is  issued  to  inform 
the  trade  that  pending  further  investigation  the 
weights  agreed  upon  by  the  canners  at  their 
meeting  in  Washington,  in  October  1912,  will  be 
regarded  by  the  board  as  satisfactorily  fulfilling 
the  requirements  of  Food  Inspection  Decision  No. 
144.  It  is  expected,  however,  that  the  "cut-out" 
weight  of  all  cans  shall  conform  with  this  agree- 
ment, and  where  a  variation  occurs  it  shall  be  as 
often  above  as  below  the  agreed  weight.  The 
weights  which  have  been  agreed  upon  are  given 
below. 

— SIZE  OF  CAN —         Weight  of  drained 
Diameter  Height  oysters  ^'cut-ouf* 

Inches  Inches         Ounces 

2 11/16  2%  3 

211/16  3  6/16  4 

*2 11/16  *4  *5 

33/8  3 15/16  8 

33/8  4  9/16  10 


*No.  1  so-called  Standard  (or  Picnic,  or  E.O.,  or  Camp- 
bell's Soup  size)  can.i  See  supra,  Brief  P 
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3.  The  drained  weights  prescribed  by  this  announce- 
ment are  from  42%  to  49%  of  the  estimated  water 
capacity  of  the  respective  cans. 

4.  Cans  of  oysters  filled  to  the  minima  prescribed 
by  the  announcement  are  only  about  two-thirds  full 
of  oysters.  When  so  filled,  the  cans  contain  a  smaller 
quantity  of  oysters  than  consumers  expect  from  the 
size  of  the  container.  This  percentage  of  fill  is  much 
below  that  found  in  other  canned  foods  generally. 

5.  Prior  to  1928  all  oyster  canneries  in  this  country 
were  located  along  the  Atlantic  Coast  and  the  Gulf 
Coast.  In  1928  oyster  canning  was  begun  on  the  Pa- 
cific Coast.  At  present  oyster  canneries  are  situated 
principally  on  the  South  Atlantic  and  Gulf  Coasts  and 
the  Northwest  Pacific  Coast. 

6.  The  oysters  canned  on  the  Atlantic  Coast  and 
Gulf  Coast  are  for  practical  purposes  the  same  type 
but  those  canned  on  the  Pacific  Coast  are  of  different 
species,  and  are  considerably  larger  in  size. 

7.  After  the  shell  oysters  are  delivered  to  the  can- 
nery it  is  the  practice  of  some  canneries  to  wash  them. 
The  procedure  in  all  canneries  thereafter  is  essentially 
the  same.  The  oysters  are  placed  in  baskets  or  cars 
and  then  in  a  retort  or  steam  box  and  steamed  (or  pre- 
cooked, as  it  is  sometimes  called ) .  After  steaming  they 
are  shucked,  washed,  and  drained,  sometimes  graded, 
and  filled  into  the  cans  by  hand.  Each  can  is  filled 
with  a  predetermined  weight  of  oysters,  brine  or 
water  and  a  salt  tablet  are  added,  and  the  cans  are 
sealed  by  machine  and  then  processed  by  heat  to  pre- 
vent spoilage  of  the  product. 
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8.  The  steaming  causes  the  shells  to  open  and  thus 
permit  easy  shucking,  at  the  same  time  the  oyster 
meat  loses  liquid  and  shrinks  in  both  size  and  weight. 

Until  the  maximum  shrinkage  is  reached,  increased 
time  or  temperature  of  steaming  increases  the  shrink- 
age. The  time  and  temperature  of  steaming  varies  in 
different  canneries  and  at  different  times  in  the  same 
cannery,  depending  on  a  number  of  factors  such  as 
the  amount  of  shrinkage  the  canner  desires  and  the 
difference  of  composition  of  the  oysters. 

9.  In  general.  Pacific  Coast  canneries  do  not  steam 
to  the  same  extent  as  Atlantic  and  Gulf  canneries.  In 
Atlantic  and  Gulf  packed  oysters  there  is  usually  a 
slight  gain  in  weight  during  processing  in  the  can, 
whereas  in  Pacific  packed  oysters  a  considerable  part 
of  the  total  shrinkage  takes  place  in  the  processing 
with  a  consequent  loss  of  weight. 

10.  Considerable  experimental  work  has  been  done 
in  recent  years  by  the  Food  and  Drug  Administration 
on  Atlantic  Coast  and  Gulf  Coast  canned  oysters  for 
the  purpose  of  establishing  a  fill  of  container  stand- 
ard. Very  little  experimental  work  has  been  done  by 
the  Administration  on  Pacific  Coast  canned  oysters, 
the  principal  reason  being  that  none  have  been  packed 
there  since  1942. 

11.  It  is  entirely  practicable  under  existing  cannery 
practices  for  canneries  on  the  Atlantic  Coast  and 
Gulf  Coast  to  pack  oysters  so  that  the  drained  weight 
of  oysters  taken  from  each  can  will  be  at  least  68% 
of  the  water  capacity  of  the  container.  Such  a  fill  can 
be  met  in  commercial  practice  without  unreasonable 
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difficulty  and  without  damage  to  the  product.  When 
so  packed,  the  cans  are  reasonably  full  of  oysters  and 
such  a  fill  would  protect  consumers  from  slack  filling 
of  the  containers. 

12.  Pacific  Coast  canners  have  not  packed  oysters 
commercially  since  1942.  They  have  in  the  past  packed 
oysters  in  only  two  different  size  cans,  to  wit,  the 
No.  1  can,  so-called,  the  dimensions  of  which  are 
2-11/16  inches  in  diameter  and  4  inches  in  height 
and  which  has  a  water  capacity  of  10.9  ounces  avoir- 
dupois ;  the  No.  1  tall  salmon  can,  so-called,  the  dimen- 
sions of  which  are  3-1/16  inches  in  diameter  and 
4-11/16  inches  in  height  and  which  has  a  water  capac- 
ity of  16.6  ounces  avoirdupois.  It  has  been  the  prac- 
tice of  Pacific  Coast  oyster  canners  to  pack  the  No.  1 
can  to  give  a  drained  weight  of  5  ounces  and  to  pack 
the  No.  1  tall  salmon  can  to  give  a  drained  weight  of 
8  ounces.  There  are  usually  from  4  to  8  oysters  in  the 
No.  1  can,  the  maximum  number  being  10,  to  give  the 
5-ounce  drained  weight.  There  are  usually  from  7  to  13 
oysters  in  the  No.  1  tall  salmon  can,  the  maximum 
number  being  15,  to  give  the  drained  weight  of  8 
ounces.  The  average  drained  weight  per  oyster  of 
Pacific  Coast  canned  oysters  is  at  least  1/2  ounce  and 
is  usually  more. 

13.  Atlantic  Coast  and  Gulf  Coast  canned  oysters 
vary  in  size,  their  drained  weight  averaging  from 
about  4  oysters  per  ounce  to  about  13  oysters  per 
ounce. 

14.  Standards  of  fill  of  container  for  canned  oysters 
in  terms  of  percentage  of  water  capacity  of  containers 
are  generally   more   satisfactory   than   in   terms   of 
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ounces  per  can  of  each  size,  because  they  would  en- 
compass any  size  of  can,  including  sizes  not  often  used. 

15.  A  satisfactory  and  accurate  method  of  deter- 
mining the  drained  weight  of  canned  oysters  is  as 
follows : 

Keep  the  unopened  canned  oyster  container  at  a 
temperature  of  not  less  than  68°  or  more  than  95° 
Fahrenheit  for  at  least  12  hours  immediately  preced- 
ing the  determination.  After  opening,  tilt  the  con- 
tainer so  as  to  distribute  its  contents  evenly  over  the 
meshes  of  a  circular  sieve  which  has  been  previously 
weighed.  The  diameter  of  the  sieve  is  8  inches  if  the 
quantity  of  the  contents  of  the  container  is  less  than 
3  pounds,  and  12  inches  if  such  quantity  is  3  pounds 
or  more.  The  bottom  of  the  sieve  is  woven-wire  cloth 
which  complies  with  the  specification  for  such  cloth 
set  forth  under  ''2380  Micron  (No.  8)"  in  Table  I  of 
"Standard  Specifications  for  Sieves,"  published  March 
1,  1940,  in  L.C.  584  of  the  U.  S.  Department  of  Com- 
merce, National  Bureau  of  Standards.  Without  shift- 
ing the  material  on  the  sieve,  so  incline  the  sieve  as  to 
facilitate  drainage.  Two  minutes  from  the  time  dram- 
age  begins,  weigh  the  sieve  and  the  drained  oysters. 
The  weight  so  found,  less  the  weight  of  the  sieve,  shall 
be  considered  to  be  the  drained  weight  of  the  oysters. 

16.  A  satisfactory  and  accurate  method  for  deter- 
mining water  capacity  of  containers  is  set  forth  in 
§10.1  (a)  of  Title  21,  Code  of  Federal  Regulations, 
Cumulative  Supplement. 

17.  When  canned  oysters  fall  below  the  standard  of 
fill  of  container,  a  label  statement  which  is  satisfac- 
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tory  and  which  fairly  and  accurately  informs  the  con- 
sumer of  that  fact  is  the  general  statement  of  sub- 
standard fill  specified  in  §10.2 (b)  of  Title  21,  Code 
of  Federal  Regulations,  Cumulative  Supplement,  fol- 
lowed by  the  statement:  "A  can  of  this  size  should 
contain  —  oz.  of  oysters.  This  can  contains  only  — 
oz.,"  the  blank  spaces  being  filled  in  with  the  applic- 
able figures. 

CONCLUSIONS 

1.  There  is  insufficient  evidence  in  this  record  to 
warrant  the  findings  of  fact  on  which  to  base  a 
standard  of  fill  of  container  when  drained  weight  of 
oysters  in  a  particular  can  averages  %  ounce  or  more 
per  oyster. 

2.  Promulgation  of  the  regulation  hereinafter  pre- 
scribed, fixing  and  establishing  a  standard  of  fill  of 
container  for  canned  oysters,  will  promote  honesty 
and  fair  dealing  in  the  interest  of  consumers. 

Wherefore,  the  following  regulation  is  hereby  pro- 
mulgated : 

§36.6  Canned  oysters;  fill  of  container;  label  state- 
ment of  substandard  fill,  (a)  The  standard  of  fill  of 
container  for  canned  oysters  when  the  drained  weight 
of  the  oysters  in  the  can  after  processing  averages 
less  than  1/2  avoirdupois  ounce  per  oyster  is  a  fill  such 
that  the  drained  weight  of  oysters  taken  from  each 
container  is  not  less  than  68  per  cent  of  the  water 
capacity  of  the  container. 

(b)  For  the  purposes  of  this  section  canned  oysters 
means  oysters  packed  into  containers  which  are  then 
sealed  and  processed  by  heat  to  prevent  spoilage. 
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(c)  Water  capacity  of  containers  is  determined  by 
the  general  method  provided  in  §10.1  (a)  of  this  chap- 
ter (21  CFR,  Cum.  Supp.,  10.1). 

(d)  Drained  weight  is  determined  by  the  follow- 
ing method: 

Keep  the  unopened  canned  oyster  container  at  a 
temperature  of  not  less  than  68°  or  more  than  95° 
Fahrenheit  for  at  least  12  hours  immediately  preced- 
ing the  determination.  After  opening,  tilt  the  con- 
tainer so  as  to  distribute  its  contents  evenly  over  the 
meshes  of  a  circular  sieve  which  has  been  previously 
weighed.  The  diameter  of  the  sieve  is  8  inches  if  the 
quantity  of  the  contents  of  the  container  is  less  than 
3  pounds,  and  12  inches  if  such  quantity  is  3  pounds 
or  more.  The  bottom  of  the  sieve  is  woven-wire  cloth 
which  complies  with  the  specifications  for  such  cloth 
set  forth  under  "2380  Micron  (No.  8),"  in  Table  I  of 
''Standard  Specifications  for  Sieves,"  published  March 
1,  1940,  in  L.C.  584  of  the  U.  S.  Department  of  Com- 
merce, National  Bureau  of  Standards.  Without  shift- 
ing the  material  on  the  sieve,  so  incline  the  sieve  as  to 
facilitate  drainage.  Two  minutes  from  the  time  drain- 
age begins,  weigh  the  sieve  and  the  drained  oysters. 
The  weight  so  found,  less  the  weight  of  the  sieve,  shall 
be  considered  to  be  the  drained  weight  of  the  oysters. 

(e)  If  canned  oysters  fall  below  the  standard  of  fill 
of  container  prescribed  in  paragraph  (a)  of  this  sec- 
tion, the  label  shall  bear  the  general  statement  of 
substandard  fill  specified  in  §10.2 (b)  of  this  chapter 
(21  CFR,  Cum.  Supp.),  in  the  manner  and  form  there- 
in specified,  followed  by  the  statement,  "A  can  of  this 
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size  should  contain  —  oz.  of  oysters.  This  can  con- 
tains only  —  oz.,"  the  blanks  being  filled  in  with  the 
applicable  figures. 

(52  Stat.  1046,  1047,  and  1055,  21  U.S.C,  sees.  341, 
343  (h)  (2)  and  371;  the  Reorganization  Act  of  1939, 
53  Stat.  561  ff.,  5  U.S.C,  sec.  133-133v;  and  Reor- 
ganization Plans  No.  I,  53  Stat.  1423,  and  No.  IV,  54 
Stat.  1234.) 

The  regulation  hereby  promulgated  shall  become 
effective  on  the  ninetieth  day  following  the  date  of 
publication  of  this  order  in  the  federal  register. 

Dated:  November  18,  1944. 
(Seal)  Paul  V.  McNutt,  Administrator. 

[F.R.  Doc.  44-17945 ;  Filed,  Nov.  24, 1944 ;  11 :39  a.m.] 


35 
APPENDIX  D 


FOOD  INSPECTION  DECISIONS 


By  the  United  States  Department  of  Agriculture, 
Bureau  of  Chemistry" 

Board  of  Food  and  Drug  Inspection;  approved  by 
Secretary  of  Agriculture,^ 
Issued  May  22,  19123 

"No.  IM-  Canned  Foods:  use  of  water,  brine, 
syrup,  sauce,  and  similar  substances  in  the  prepara- 
tion thereof. — The  can  in  canned  food  products  serves 
not  only  as  a  container  but  also  as  an  index  of  the 
quantity  of  food  therein.  It  should  be  as  full  of  food 
as  is  practicable  for  packing  and  processing  without 
injuring  the  quality  or  appearance  of  the  contents. 
Some  food  products  may  be  canned  without  the  addi- 
tion of  any  other  substances  whatsoever — for  example, 
tomatoes.  The  addition  of  water  in  such  instances  is 
deemed  adulteration.  Other  foods  may  require  the 
addition  of  water,  brine,  sugar,  or  syrup,  either  to 
combine  with  the  food  for  its  proper  preparation  or 
for  the  purpose  of  sterilization — for  instance,  peas. 
In  this  case  the  can  should  be  packed  as  full  as  prac- 
ticable with  the  peas  and  should  contain  only  suf- 
ficient liquor  to  fill  the  interstices  and  cover  the  prod- 
uct. 

"Canned  foods,  therefore,  will  be  deemed  to  be 
adulterated  if  they  are  found  to  contain  water,  brine, 
syrup,  sauce,  or  similar  substances  in  excess  of  the 
amount  necessary  for  their  proper  preparation  and 
sterilization. 


'Compiled  in  Dunnes  Food  and  Drug  Laws  (3  Vol.) 
First  Edition,  1927-8,  published  by  United  States  Cor- 
poration Company,  page  139. 
^Dunn,  supra,  n.  1,  Vol.  1,  page  139. 
'^Dunn,  supra,  n.  1,  Vol.  1,  page  201. 
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*lt  has  come  to  the  notice  of  the  Department  that 
pulp  prepared  from  trimmings,  cores,  and  other  waste 
material  is  sometimes  added  to  canned  tomatoes.  It 
is  the  opinion  of  the  Board  that  pulp  is  not  a  normal 
ingredient  of  canned  tomatoes,  and  such  addition  is 
therefore  adulteration.  It  is  the  further  opinion  of 
the  board  that  the  addition  of  tomato  juice  in  excess 
of  the  amount  present  in  the  tomatoes  used  is  adul- 
teration— that  is,  if  in  the  canning  of  a  lot  of  toma- 
toes more  juice  be  added  than  is  present  in  that  lot, 
the  same  will  be  considered  an  adulteration." 

REGULATORY  ANNOUNCEMENTS  BY  UNITED 

STATES  DEPARTMENT  OF  AGRICULTURE, 

BUREAU  OF  CHEMISTRY 

Opinions  of  General  Interest  Regarding  Questions 
Arising  under  the  Food  and  Drug  Act,  etc."^ 
Issued  February  19,  1914.^ 

No.  2.  ^'Weights  of  clam  Tneat  required  in  cans  of 
varioiis  sizes. — Food  Inspection  Decision  No.  144 
states  that  in  canned  food  products  the  can  serves  not 
only  as  a  container  but  also  as  an  index  of  the  quan- 
tity of  food  therein.  It  should  be  as  full  of  food  as  is 
practicable  for  packing  and  processing  without  in- 
juring the  quality  or  appearance  of  the  contents,  and 
such  products  as  require  the  addition  of  brine,  water, 
etc.,  for  proper  preparation  should  contain  only  suf- 
ficient liquid  to  fill  the  interstices  and  cover  the 
product. 

"The  board  has  received  many  inquiries  from  can- 
ners  of  clams  regarding  the  weight  of  clams  which 
cans  should  contain  in  order  to  comply  with  the  re- 
quirements of  the  above  decision.  The  subject  has, 
therefore,  been  investigated  by  the  Bureau  of  Chem- 

^Dunn,  supra,  n.  1,  Vol.  1,  page  21: 
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istry.  As  a  result  of  this  investigation  it  is  the  opin- 
ion of  the  Board  that  cans  which  contain  the  weights 
of  drained  clam  meat  shown  below  will  satisfactorily 
fulfill  the  requirements  of  Food  Inspection  Decision 
No.  144.  These  weights  are  'cut-out'  weights;  i.e., 
the  weights  of  meat  left  in  the  can  after  all  free 
liquor  has  been  drained  off. 

Cut-Out 
Weight 
Height   of  Clams 
Inches      Ounces 


Type  of  Can 

Diameter 

Inches 

No.  1  regular 

or  oyster 

2 11/16 

No.  1  Maine 

style 

3 

No.  2  short 

or  picnic 

3  3/8 

No.  2  regular 

3  3/8 

4  7/16 


8 


4  81/2 

4  9/16  10 

"When  cans  of  other  sizes  are  used  they  should  con- 
tain proportional  weights  of  meat. 

''It  should  be  remembered  that  a  loss  of  weight 
almost  invariably  occurs  when  clams  are  processed, 
and  due  allowance  should  be  made  for  this  loss  in 
weighing  the  clams  into  the  can.  It  is  believed  that 
the  experience  of  the  packers  is  such  that  there  will 
be  no  difficulty  in  making  the  proper  allowance  for 
shrinkage  in  processing,  thus  avoiding  shortage  from 
this  cause.  It  may  be  said  that  the  investigations  made 
in  the  Bureau  indicate  that  the  loss  in  weight  in 
processing  varies  from  about  5  to  15  per  cent,  the 
average  loss  being  about  10  per  cent  of  the  weight 
of  clams  placed  in  the  cans.  The  weights  of  drained 
clam  meat  should  not  fall  below  those  given  above, 
or,  if  a  variation  occurs,  it  should  be  as  often  above 
as  below  the  weights  specified.  (Note:  See  Nos.  88, 
134  and  379,  post.)"^ 


'^Dunn,  supra,  n.  1,  Vol.  1,  page  21. 
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No.  3.  ^'Weights  of  oyster  meat  required  in  cans  of 
various  sizes. — This  notice  is  issued  to  inform  the 
trade  that  pending  further  investigation  the  weights 
agreed  upon  by  the  canners  at  their  meeting  in  Wash- 
ington, in  October,  1912,  will  be  regarded  by  the 
board  as  satisfactorily  fulfilling  the  requirements  of 
Food  Inspection  Decision  No.  144.  It  is  expected,  how- 
ever, that  the  'cut-out'  weight  of  all  cans  shall  con- 
form with  this  agreement,  and  where  a  variation 
occurs  it  shall  be  as  often  above  as  below  the  agreed 
weight.  The  weights  which  have  been  agreed  upon 
are  given  below. 


Weight  of 
drained 

Diameter 
Inches 

Size  of  can 

oysters 
Height                    'cut-out' 
Inches                    Ounces 

2 11/16 
2 11/16 

*2  11/16 
3  3/8 

t3  3/8 

2  3/4                             3 

3  6/16                           4 

4  5 
3 15/16                          8 
4  9/16                           10 

*  Known  as 

No. 

1  can 

tKnown  as  No.  2  can 

(Note:  See  Nos. 

,  88,  134  and  379,  post.)"^ 

Issued  October  21,  1914^ 

No.  88.  ^^Quantity  of  the  contents  of  canned  oysters, 
canned  clams,  and  canned  shrimp  to  be  declared  on 
cut-out  weights  of  the  drained  meat. — In  the  opinion 
of  this  Bureau,  the  quantity  of  the  contents  of  a  pack- 
age of  canned  (cove)  oysters  or  canned  clams,  as 
usually  packed  and  processed,  should  be  declared  on 
the  basis  of  the  cut-out  weight  of  the  drained  meat. 
This  also  applies  to  canned  shrimp. 

"In  this  connection  attention  is  called  to  letters 


Wunn,  supra,  n.  1,  Vol.  1,  pages  21-2. 
'^Dunn,  supra,  n.  1,  Vol.  1,  page  39. 
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Nos.  2  and  3,  in  Bureau  of  Chemistry  Service  and 
Regulatory  Announcements  for  January  1914  {sic 
apparently  should  have  been  February  19,  1914,  see 
supra  No.  2  and  3),  which  state  the  weights  of 
drained  meat  which,  in  the  opinion  of  the  bureau, 
satisfactorily  fulfill  the  requirements  of  Food  Inspec- 
tion Decision  No.  144  in  the  case  of  canned  oysters 
and  clams.  (Note:  This  opinion  has  been  modified; 
see  No.  379,  post.)"^ 

Issued  August  18,  1915.9 

No.  13J^.  ''Method  of  determining  'cut-out^  weights 
of  canned  oysters  and  clams. — Inquiry  has  been  made 
regarding  the  duration  of  the  time  of  draining  to 
which  canned  oysters  and  canned  clams  should  be  sub- 
jected before  determining  the  *cut-out'  weight  as 
specified  in  letters  2  and  3  of  S.R.A.,  Chem.  1. 

"The  procedure  adopted  by  the  Bureau  for  drain- 
ing in  order  to  determine  the  'cut-out'  or  drained 
weight  is  as  follows: 

''Make  a  circular  cut  almost  around  the  top  of  the 
can,  push  the  cut  top  back  into  its  original  position, 
invert,  and  allow  the  contents  to  drain  through  the 
circular  opening  for  one  minute.  Pour  the  liquid 
through  a  collander  and  return  to  the  can  any  weigh- 
able  particles  of  solids  which  have  been  carried  away 
by  the  liquid.    The  openings  in  the  collander  should 


^Dunn,  supra,  n.  1,  Vol.  1,  page  40. 
^^Dunn,  supra,  n.  1,  Vol.  1,  page  46. 
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not  exceed  3/16  inch  in  diameter.    (Note:  See  No. 
297,  post.) "10 

Issued  February  14,  1923^^ 

No.  379.  '* Declaration  of  net  weight  on  canned 
clams  and  canned  oysters. — Because  the  liquid  pack- 
ing medium  in  canned  clams  and  canned  oysters  has 
a  certain  food  value  and  is  ordinarily  utilized  as 
food,  no  objection  will  be  made  to  marking  the  net 
weight  of  these  products  in  terms  of  total  weight, 
liquid  included.  When  such  markings  are  made  declara- 
ton  of  drained  or  cut-out  weight  will  not  be  required, 
but  in  all  cases  these  weights  should  equal  or  exceed 
those  specified  in  opinions  2  and  3,  pages  1  and  2, 
Service  and  Regulatory  Announcements,  Chemistry  1. 

"Opinion  88,  page  688,  Service  and  Regulatory  An- 
nouncements, Chemistry  9,  is  modified  accordingly." ^^ 


^^Dunn,  supra,  n.  1,  Vol.  1,  page  48.  Opinion  No.  297 
referred  to  in  note  was  issued  October  9,  1918  and 
relates  solely  to  canned  shrimp  and  is  not  pertinent 
herein. 


^^Dunn,  supra,  n.  1,  Vol.  1,  page  103. 
^^Dunn,  supra,  n.  1,  Vol.  1,  page  104. 
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(Exhibit  28 — FDC  50) 

Affidavit  of  David  B.  Charlton 

David  B.  Charlton,  being  first  duly  sworn,  de- 
poses and  says: 

My  name  is  David  B.  Charlton.  I  am  owner  of 
Charlton  Laboratories  of  Portland,  Oregon.  I  am  a 
graduate  of  the  University  of  British  Columbia  with 
a  major  in  Chemistry;  Master's  Degree  from  Cornell 
University,  major  in  Bacteriology  and  minor  in  Chem- 
istry; Ph.  D.  from  Iowa  State  College,  major  in  Bac- 
teriology and  minor  in  Chemistry.  My  experience 
consists  briefly  of  the  following:  The  years  1926-1928, 
Assistant  Bacteriologist,  City  of  Portland,  Bureau  of 
Health;  1929-1931,  Instructor  in  Bacteriology,  Oregon 
State  College;  1934  to  date,  owner  and  director  Charl- 
ton Laboratories. 

Charlton  Laboratories  is  an  analytical  and  con- 
sulting chemical  laboratory,  including  physical  test- 
ing and  food  and  sanitary  bacteriology. 

On  June  11,  1948,  I  was  requested  to  make  a  study 
comparing  at  least  three  different  packs  of  oysters: 
(1)  the  Willapoint  oyster,  blanching  process,  (2)  the 
presteaming  pack  in  the  Pacific  Northwest  by  any 
other  packer  who  utilized  that  method  rather  than  the 
blanching  process,  and  (3)  any  of  the  Southern  packs 
of  Cove  Oysters.  I  was  requested  to  make  laboratory 
tests  duplicating  the  commercial  blanching  and  steam- 
ing pre-cook  operations  to  determine  their  effect  upon 
the  volume  of  the  oyster. 
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There  is  attached  hereto  as  Appendix  A,  the  lab- 
oratory certificate  of  Charlton  Laboratories,  Labora- 
tory No.  20369-B,  which  shows  the  results  of  certain 
volume  studies  on  raw  oysters  as  affected  by  blanch- 
ing and  steaming  pre-cooking  processes  of  the  octrea 
gigas  type  of  oyster.  It  is  largely  self-explanatory. 
It  shows  that  in  the  blanching  process  the  oyster 
shrinks  in  volume  an  average  of  2.76%,  whereas  in 
a  steaming  process  the  oyster  shrinks  in  volume 
16.66%. 

I  was  further  requested  to  make  a  Consumer  Ac- 
ceptance Test,  by  means  of  a  so-called  Food  Panel, 
of  representative  brands  of  canned  oysters  as  they 
would  be  used  in  the  home  for  food.  There  is  attached 
hereto  as  Appendix  B  the  results  of  such  a  Food  Panel 
which  are  largely  self-explanatory. 

I  purchased  on  the  open  market  at  Hasson's  Gro- 
cery, Portland,  Oregon,  cans  of  Willapoint  brand 
oysters.  Code  Mark  115L,  which  I  had  been  advised 
were  of  the  ostrea  gigas  type  and  were  processed  by 
the  blanching  method.  I  also  purchased  on  the  open 
market  at  Save-Rite  Grocery,  Portland,  Oregon,  cans 
of  Denco  brand  oysters.  Code  Mark  72S,  which  I  had 
been  advised  were  of  the  ostrea  gigas  type  and  were 
processed  by  the  pre-steaming  method.  I  also  pur- 
chased at  this  grocery  cans  of  the  Tropical  brand  Cove 
Oysters  of  the  ostrea  virginica  type  packed  in  Loui- 
siana and  distributed  by  Tropical  Food  Company. 

I  requested  Mrs.  Cathrine  C.  Laughton,  Director 
of  Mary  Cullen's  Cottage,  Oregon  Journal,  Portland, 
Oregon,  to  make  a  Consumer  Acceptance  Test  and  to 
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form  a  Food  Panel  consisting  of  herself  and  any  two 
other  qualified  persons  whom  she  might  designate. 
Mrs.  Laughton  has  been  for  many  years  the  Director 
of  this  Cottage.  This  is  the  name  used  by  the  Oregon 
Journal  in  its  regular  women's  page  feature  covering 
home  service  activities,  including  cooking.  The  Cot- 
tage has  separate  quarters  with  complete  facilities 
for  preparing,  cooking  and  serving  food.  These  fa- 
cilities were  used  in  conducting  the  Food  Panel.  She 
selected  as  one  other  member  of  the  Panel  the  Assist- 
ant Director  of  Mary  Cullen's  Cottage,  Mrs.  Florence 
Kirkwood.  Mrs.  Kirkwood  has  been  so  employed  for 
the  past  twelve  years,  and  is  a  graduate  of  Oregon 
State  College,  Home  Economics  Department,  with  a 
Foods  major,  and  has  had  past  experience  managing- 
restaurants.  The  third  member  of  the  Panel  was  Mrs. 
Crystal  Mathews,  a  relatively  new  employee  of  the 
Oregon  Journal,  but  selected  because  she  was  a  typi- 
cal housewife. 

The  Food  Panel  test  was  as  follows :  I  first  removed 
the  labels  and  all  identifying  marks  from  the  cans, 
and  then  delivered  them  to  Mrs.  Laughton,  identify- 
ing them  only  by  number,  and  giving  to  the  number  1 
figure  the  Denco  brand,  to  the  number  2  figure  the 
Willapoint  brand,  and  to  the  number  3  figure  the 
Tropical  brand.  The  identity  of  the  different  brands 
was  at  no  time  known  to  Mrs.  Laughton,  Mrs.  Kirk- 
wood or  Mrs.  Mathews. 

Mrs.  Laughton  conducted  the  test  in  my  presence. 
The  cans  were  opened  by  Mrs.  Laughton  in  the  pres- 
ence of  the  other  two  members  of  the  Food  Panel  and 
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myself,  and  prepared  for  serving  in  two  typical  dish- 
es: oyster  stew  and  fried  oysters. 

In  preparation  of  the  oyster  stew  the  recipe  used 
was  standard,  but  seasoning  and  butter  were  omitted. 
Two  cups  of  milk  were  brought  to  the  scalding  point, 
one  cup  of  canned  oysters  with  the  liquid  content  of 
the  can  were  added.  The  mixture  was  brought  to  a 
scalding  point  and  served.  In  preparation  of  the  fried 
oysters,  the  canned  oysters  were  drained,  dipped  in 
commercial  cracker  meal  (cracker  meal  made  espe- 
cially for  breading),  then  dipped  in  one  egg  beaten 
with  two  tablespoons  milk,  then  in  cracker  meal.  Oys- 
ters fried  in  ^  inch  of  melted  margarine  and  short- 
ening. 

Each  member  of  the  Panel  was  requested  to  make 
an  independent  separate  notation  with  respect  to  the 
appearance,  texture  and  flavor  of  the  oysters,  and 
of  the  broth  flavor  of  the  stewed  oysters,  and  of  the 
appearance,  texture  and  flavor  of  the  fried  oysters. 

The  detailed  appraisals  are  set  forth  in  Appendix 
B.  They  show  some  criticisms  and  some  favorable 
points  for  each  of  the  three  brands,  and  show  that  the 
/Willapoint  oyster  (number  2  in  the  test)  was  select- 
ed as  the  best  by  each  of  the  three  members  of  the 
Panel. 

David  B.  Charlton. 


[Verification] 
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Laboratory  Certificate 

Charlton  Laboratories 
Portland  7,  Oregon 

Sub.  Appendix  "A" 

Laboratory  No.  20369-B 
To:  Willapoint  Oysters,  Inc. 
423  Bell  Street  Terminal 
Seattle  1,  Washington 

Subject:  Oyster  Studies 

Date:  June  30,  1948 

Volume  Studies  on  Raw  Oysters  and  as  Affected  By 
Blanching  and  Steaming  Pre-Cooking  Processes 

Volume  in  Cubic  CentiTneters 

Sample  After  Percent  Loss 

Number  Raw  Blanching  in  Volume 

1  81       78       3.7 

2  102      100       2.0 

3  77       75       2.6 

Total  260      253       8.3 

Average  87       84       2.76 

Sample  After  Percent  Loss 

Number  Raw  Steaming  in  Volume 

4   91  77  14.3 

5   86  69  19.7 

6   93  78  16.1 

Total  270  224  50.1 

Average   90  74  16.7 

Comments : 

1.  Each  sample  number  consisted  of  two  (2)  oysters 
shucked  at  the  Laboratory. 

2.  Fresh  raw  oysters  were  purchased  unshucked  and 
in  the  shell  on  the  open  market  at  Lighthouse  Oys- 
ter Company,  Portland,  Oregon.    These  oysters  had 
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been  delivered  to  this  company  from  oyster  beds  in 
Willapa  Bay  for  opening  and  retail  sale  as  fresh  oys- 
ters. 

3.  The  blanching  process  consisted  of  duplicating 
in  the  laboratory  the  method  used  by  Willapoint  Oys- 
ters, Inc.,  specifically,  dipping  the  shucked  oysters  in 
a  boiling  5  per  cent  salt  brine  solution  for  45  seconds, 
and  on  removal  placing  in  cold  water  agitated  with 
compressed  air  for  a  period  of  6  minutes. 

4.  The  steaming  process  consisted  of  duplicating 
in  the  laboratory  the  method  commonly  utilized  in 
presteaming  oysters  in  the  shell  by  the  Pacific  Coast 
packers.  Specifically,  fresh  shucked  oysters  were  im- 
mediately placed  in  what  is  technically  known  as  a 
Petri  dish.  This  is  a  small  flat  glass  container  with 
a  lid  which  fits  closely  down  over  the  sides.  It  thus 
resembles  the  close  fit  of  the  shell  around  an  un- 
shucked  oyster,  thus  preventing  any  direct  washing 
action  by  the  flowing  steam.  It  was  necessary  to  use 
this  method  rather  than  that  of  an  oyster  in  the  shell 
so  that  the  volume  of  the  oyster  before  and  after 
steaming  could  be  obtained.  The  Petri  dish  contain- 
ing the  test  oysters  was  suspended  in  free-flowing 
steam  over  boiling  water  for  a  period  of  15  minutes, 
thus  allowing  3  minutes  to  bring  the  contents  of  the 
Petri  dish  to  the  desired  temperature  of  free-flowing 
steam,  and  then  to  steam /2  minutes,  which  is  the 
commercial  practice. 

CHARLTON  LABORATORIES 
David  B.  Charlton 
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Sub.  Appendix  "B" 

[Caption] 

Detailed  Reports  of  Members  of  Food  Panel  Making 
Consumer  Acceptance  Test  of  Canned  Oysters  at  Mary 
Cullen's  Cottage,  Oregon  Journal,  Portland,  Oregon, 
June  28,  1948. 


Mrs.  Cathrine  C.  Laughton — Director  ''Mary  Cullen's 
Cottage" — Oregon  Journal 


Appearance 


Texture 


Flavor — 
oyster 

Flavor — 
broth 


Appearance 


Texture 


Flavor 


Stewed  Oysters 


No.  1 

light  in  color 
delicate  in  ap- 
pearance 

bit  stringy 
especially  on 
edges 

slightly  chemical 
but  not  unpleasant 
— slight  after  taste 

good  v(^ith  nice  ap- 
pearance but  very 
little  oyster  flavor 


No.  2 

gray — edges  ruffled 
appearance  good 


tender  on  edges  but 
stomach  of  oyster  so 
full  of  grit  that  it 
was  very  unpleasant 

very  good  with  a 
fairly  fres^h  flavor 

very  good — has 
true  oyster  flavor 


Fried  Oysters 


rather  tender  to 
handle  but  had  good 
appearance  when 
fried 

s-tringy  and  just 
slightly  tough 

slightly  chemical 
flavor  that  hid 
much  of  oyster  taste 


plump   and  good, 
frill  stands  out 
from  oyster 

good — has  distinct 
texture  without 
mushiness 

good  oyster  flavor 
with  a  fresh  taste 


No.  3 

brown   rather 

unappetizing 

appearance 

tender  to  the  point 
of  being  mushy — al- 
most a  cooked 
cereal  consistency 

strong  and 
metallic  leaves 
bad  after  taste 

stale  flavor  and  a 
rank  taste  bad 
after  taste 


good — uniform  in 
size — plump 


slightly  mushy 


poor  flavor  except 
tor  breading,  would 
hardly  realize  that 
these  were  oysters 


No.  2  was  better  in  many  respects  in  both  the  stew 
and  fried  products.  No  2  had  a  slight  residue  of  sand 
in  the  stew.  Appearance  of  No.  1  was  better  in  the 
stew  than  either  2  or  3;  but  doubt  if  the  appearance 
of  either  No.  2  or  3  would  be  at  all  noticed  unless 
compared. 
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Mrs.  Florence  Kirkwood,  Asst.  Director  ''Mary  Cul- 
len's  Cottage"  (12  years) ;  Graduate  Home  Economist, 
Foods  Major  (has  managed  restaurants) 

Stewed  Oysters 


No.  1 

No.  2 

No.  3 

1. 

Appearance 

Light 

Gray 

Brownish 

2. 

Texture 

Body  tender 
Edge  tough 

Tender 
Some  sand 

Tough  parts- 
and  others  mushy 

3. 

Flavor — Oyster 
—Broth 

Strong 

Strong  and  a 
chemical  flavor 

Good 

Good  full  flavor 

but  mild 

Sti-ong 

strong  flavor  and 

somewhat  stale 

Fried  Oysters 

1. 

Appearance 

Frays  in 
handling 

Holds  shape 

Larger 

Dark  stomach 

Held  shape  in 
handling 

2. 

Texture 

Tough  on  edge 

Very  tender 

More  tender 
than  in  stew 

3. 

Flavor 

Definite 
chemical  flavor 

Good  full  mild 
flavor 

Lacking  in 
flavor 

No.  2 — Held  shape  best,  had  almost  no  tough  outer 
edge — Had  best  flavor.  Full  yet  not  strong. 


Mrs.  Crystal  Mathews,  Oregon  Journal  (Typical 
Housewife) 

Stewed  Oysters 


No.   1 

No.  2 

No.  3 

1. 

Appearance 

Ligiit 

Gray 

Brownish 

2. 

Texture 

Edge  tough  but 
body  very  tender 

Tender 

A  little  sand 

Not  as  tender  as 
No.  2  and  not  as  fii 

3. 

Flavor 

Salty 

Both  broth  and 
oyster  strong 
Chemical  flavor 

Good  flavor 
Mild 

Strong  and  slight 
stale  taste 

Fried  Oysters 

1. 

Appearance 

Does-  not  hold  shape 
entirely  in  handling 

Larger  and  holds 
shape 

Good  shape 

2. 

Texture 

Edge  tough  as  In 
stew 

Tender 

Tender 

3. 

Flavor 

Stronger  salty 
taste  but  good 

Mild  flavor 
Very  good 

Veiy  little  oyster 
flavor.  Not  as  stror 
as  in  stew 

No.  2  Best  oyster  of  three  but  No.  1  best  looking  be- 
fore cooking. 
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[Caption] 
Affidavit  of  Cathrine  Laughton 

Catherine  Laughton,  being  first  duly  sworn,  de- 
poses and  says: 

My  name  is  Catherine  Laughton.  I  am  now  and  for 
several  years  have  been  engaged  as  Director  of  the 
Mary  Cullen's  Cottage.  At  the  request  of  Mr.  Da\'id 
B.  Charlton  I  arranged  for  a  Consumer  Acceptance 
Test  in  the  form  of  a  Food  Panel  to  appraise  the  qual- 
ity of  various  types  of  canned  oysters.  I  have  read 
the  affida\it  of  Mr.  DaWd  B.  Charlton  which  reports 
in  full  detail  on  tlie  results  of  said  study.  To  the  best 
of  my  knowledge,  all  of  the  statements  contained  in 
his  affidavit  are  true  and  correct,  and  fully  and  ac- 
curately state  the  results. 

Catherine  Laughton. 

[Verification] 


[Caption] 
Affidavit  of  Florence  Kirkwood 

Florence  Kirkwood,  being  first  duly  swom  de- 
poses and  says : 

My  name  is  Florence  Kirkwood.  I  am  Assistant  Di- 
rector of  the  Mary  Cullen's  Cottage.  I  participated 
as  a  member  of  a  Food  Panel  to  appraise  the  quality 
of  various  types  of  canned  oysters.  I  have  read  the 
affida\it  of  ]\Ir.  Da\id  B.  Charlton  which  reports  in 
full  detail  on  the  results  of  said  study.  To  the  best  of 
my  knowledge,  all  of  the  statements  contained  in  his 
affida\it  are  true  and  correct,  and  fully  and  accurate- 
ly state  the  results. 

Florence  Kirkwood. 

[Verification] 
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[Caption] 
Affidavit  of  Crystal  Mathews 

Crystal  Mathews,  being  first  duly  sworn,  deposes 
and  says: 

My  name  is  Crystal  Mathews.  I  am  a  housewife 
and  have  also  recently  been  employed  by  the  Oregon 
Journal.  I  participated  as  a  member  of  a  Food  Panel 
to  appraise  the  quality  of  various  types  of  canned  oys- 
ters. I  have  read  the  affidavit  of  Mr.  David  B.  Charl- 
ton which  reports  in  full  detail  on  the  results  of  said 
study.  To  the  best  of  my  knowledge,  all  of  the  state- 
ments contained  in  his  affidavit  are  true  and  correct, 
and  fully  and  accurately  state  the  results. 

Crystal  Mathews. 
[Verification] 
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[Caption] 

Affidavit  of  J.  M.  Kniseley 

J.  M.  Kniseley,  being  first  duly  sworn,  deposes 
and  says: 

My  name  is  J.  M.  Kniseley.  I  am  Manager  of 
Laucks  Laboratories  Inc.,  Seattle,  Washington.  At 
the  request  of  Willapoint  Oysters,  Inc.,  cans  of  Wil- 
lapoint  oysters.  Code  Number  190L,  and  of  Surf  Maid 
oysters.  Code  Number  5948,  were  purchased  on  the 
open  market  at  Seattle,  Washington,  on  June  14,  1948, 
and  an  analysis  made  with  results  as  set  out  in  the 
attached  Report  No.  102786-A. 

J.  M.  Kniseley. 
[Verification] 
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Certificate 

LAUCKS  LABORATORIES,  INC. 

Seattle  4,  Washington 

Report  No.  102786-A 

Willapoint  Oysters,  Inc. 
423  Bell  Street  Terminal 
Seattle,  Washington 
Attention:  Mr.  R.  H.  Bailey 

Gentlemen : 
We  hereby  certify  that  we  have  purchased 

OYSTERS 

on  the  open  market  at  Seattle,  Washington,  on  June 
14,  1948,  and  we  have  to  report  as  follows: 

Description  of  Samples 

A — Willapoint  Steamed  Fancy  Extra  Large 
Net  contents  10%  oz.  avoir. 
Seasoned  with  salt 
"Pride  of  the  Pacific"  Oysters 
Willapoint  Oysters,  Inc. 

Distributors 
Seattle,  Wash.,  U.  S.  A. 

B — Surf  Maid  Brand  Oysters 
Drained  Weight  6%  oz. 
Distributed  by :  Miss  Lou  Ala  Foods  Co. 
Gulfport,  Miss. 

Sample  A  was  purchased  at:  Nelson's  Quality  Gro- 
cery, 325  West  Galer,  Seattle,  Washington ;  Sample  B 
was  purchased  at  Safeway  Stores,  Inc.,  1st  Avenue 
North  and  Mercer,  Seattle,  Washington. 
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The  samples  were  analyzed  with  results  as  follows: 

A  B 

Drained  weight  (ounces  avoir. 

per  can)  5.55        6.64 

Weight  of  liquid  (ounces  avoir. 

per  can)  5.68        4.58 

Protein  in  liquid 2.60%     1.75% 

Solids  in  liquid 9.98%     6.30% 

Weight  of  protein  in  liquid 

per  can  0.15  oz.  0.08  oz. 

Weight  of  solids  in  liquid 

per  can  0.57  oz.  0.29  oz. 

Respectfully  submitted, 

LAUCKS  LABORATORIES,  INC. 
By  J.  M.  Kniseley 
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(Exhibit  30 — FDC  50) 

[Caption] 

Supplemental  Affidavit  of  David  B.  Charlton 

David  B.  Charlton,  being  first  duly  sworn,  de- 
poses and  says: 

I  heretofore  executed  an  affidavit  in  this  proceed- 
ing on  July  1,  1948.  With  respect  to  the  food  value 
of  the  so-called  ''packing  medium"  or  liquid  portion 
of  Willapoint  canned  oysters,  I  have  made  an  analy- 
sis and  the  results  are  presented  in  the  table  below. 
The  can  of  oysters,  Code  No.  115  L,  was  purchased 
in  the  open  market  at  Hasson's  Grocery,  Portland, 
Oregon.  In  the  same  table,  figures  for  canned  beans, 
peas,  and  clam  bouillon  are  shown.  These  figures  are 
taken  from  'The  Canned  Food  Reference  Manual," 
American  Can  Co.,  1947.  The  figures  for  bouillon  in 
the  table  are  from  an  analysis  I  made  on  the  contents 
of  a  can  of  Campbell's  Bouillon  (Beef  Broth),  Code 
2  J  718,  purchased  on  the  open  market  at  Hasson's 
Grocery,  Portland,  Oregon. 

Carbo- 
Protein  Fat  Ash         Moisture     hydrates 

%  %  %  %  % 

Willapoint  Oysters 

Liquid  portion  only  ..     2.32  0.02  1.2.5  91.27  5.14 

Canned  green  and 

wax  beans  1.1  0.3  0.5  95.1  2.5 

Canned  peas  3.4  0.3  0.4  88.1  6.8 

Canned   Clam   Bouillon     1.4  ....  2.3  94.8  1.5 

Canned  Bouillon 

(Beef  broth) 

Campbell's   brand   ....     3.68  0.6  2.12  91.9  1.7 

It  is  of  interest  to  note  that  the  liquid  portion  of 
Willapoint  canned  oysters  has  a  significant  food  value 
quite  comparable  to  the  entire  contents  of  other  well 
known  canned  foods. 

David  B.  Charlton. 

[Verification] 
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Rejected  Exhibits  39,  40,  41,  43  and  44 — FDC  50 
(R.  1167-1177) 


(EXHIBIT  39— FDC  50) 

(Not  admitted) 

AFFIDAVIT 

State  of  Washington,  County  of  Pacific — ss. 

George  Esveldt,  having  first  been  duly  sworn 
makes  the  following  statements  on  oath:  I  am  the 
manager  of  the  South  Bend,  Washington,  plant  of  the 
E.  H.  Bendiksen  Company  and  have  been  so  employed 
since  October  1,  1944;  that  in  this  capacity  I  am  re- 
sponsible for  the  packing  of  the  canned  Pacific  oys- 
ters grown,  processed,  and  marketed  by  this  firm. 

That  the  E.  H.  Bendiksen  Company  attempted  dur- 
ing the  period  between  June  10,  1948,  and  June  30, 
1948,  to  pack  Pacific  oysters  in  compliance  with  the 
new  fill  standard.  In  making  an  honest  and  sincere 
effort  to  comply  with  this  regulation  the  following 
difficulties  were  encountered  in  the  plant  operation: 

1.  Filled  cans  containing  eight  and  one-half  ounces 
of  pre-steamed,  shucked,  washed  oyster  meats  passing 
under  the  salt  tablet  dispenser  where  they  would  or- 
dinarily receive  a  40-grain  salt  tablet  were  so  full  of 
oyster  meats  that  in  the  case  of  about  thirty  to  forty 
per  cent  of  the  cans,  the  salt  tablet  would  drop  on  to 
the  oyster  in  the  top  of  the  can  and  then  bounce  off 
onto  the  packing  table  or  floor.  This,  of  course,  re- 
sulted in  these  cans  going  to  the  sealing  machine  with- 
out the  required  tablet. 

2.  When  the  filled  cans  passing  down  the  chain  from 


56  Appendix  F 

the  salt  tablet  dispenser  to  the  topper  and  sealing  ma- 
chine passed  under  the  boiling  water  spray  which  is 
used  to  heat  the  contents  of  the  cans  sufficiently  to 
guarantee  adequate  vacuum  an  insufficient  quantity 
of  hot  water  entered  the  cans.  The  low  vacuum  of  the 
resultant  pack  severely  limited  its  commercial  value. 

3.  In  accordance  with  the  recommendations  of  the 
American  Can  Company,  our  Canco  00-6  sealing  ma- 
chine has,  for  a  number  of  seasons,  been  equipped  with 
a  topper  consisting  of  four  rotating  plungers  geared 
to  the  sealing  machine  in  such  a  way  that  each  can 
passing  into  the  machine  passes  under  a  plunger 
which  presses  down  into  the  top  of  the  can  and  its 
contents  about  one-fourth  of  an  inch.  The  purpose  of 
this  plunger  is  to  force  out  a  sufficient  quantity  of  the 
water  or  other  packing  medium  employed  to  insure  a 
uniform  head-space  in  the  sealed  cans,  without  which 
adequate  vacuum  in  the  sealed  cans  cannot  be  ob- 
tained. As  soon  as  the  fill-in  weight  of  the  EO  cans 
was  increased  to  814  ounces  and  the  cans  were  con- 
veyed to  the  topper  with  two  or  three  oysters  project- 
ing from  one-half  inch  to  an  inch  above  the  surface 
of  the  can,  a  severe  loss  began  to  be  experienced.  The 
action  of  the  essential  topper  plunger  entering  the 
overfilled  cans  caused  the  expulsion  of  most  of  the 
small  quantity  of  water  in  the  top  of  the  can,  and  in 
the  majority  of  the  instances,  also  forced  a  portion  of 
one  or  more  oysters  over  the  edge  of  the  can.  This 
resulted  in  injury  or  breaking  of  these  top  oysters,  and 
in  the  filled  cans  passing  to  the  sealing  mechanism 
with  a  portion  of  one  or  more  oysters  hanging  over 
the  side  of  the  top  of  the  can.    The  plungers  on  the 
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topper  were  adjusted  to  the  highest  possible  level  com- 
mensurate with  essential  headspace  but  nothing  could 
be  done  to  correct  this  unfortunate  situation. 

4.  When  the  filled  cans  with  projecting  oyster  meats 
passed  from  the  topper  to  the  actual  sealing  mechan- 
ism, all  the  portions  of  oyster  still  hanging  over  the 
edge  of  the  can  were  severed  and  lost,  falling  into 
the  machinery,  and  on  to  the  floor  around  the  base  of 
the  sealing  machine.    Since  this  situation  applied  to 
at  least  half  or  two-thirds  of  the  cans  passing  through 
the  machine,  a  run  of  only  two  or  three  hours  pro- 
duced an  actual  loss  of  expensive  oyster  meats  which 
could  be  measured  by  the  pound,  in  addition  to  the 
tremendous  loss  of  quality  and  appearance  of  the  fin- 
ished product  in  the  can  occasioned  by  the  top  oyster 
or  two  being  mangled  or  cut  in  two  with  only  a  por- 
tion remaining  in  the  can.    All  the  ingenuity  of  the 
packers  and  machine  man  was  inadequate  to  work  out 
a  passable  solution  to  this  problem  and  nothing  could 
be  done  to  eliminate  the  terrific  loss  in  quantity  and 
quality  of  the  expensive  oyster  meats  being  processed, 
5.  An  analysis  of  our  payroll  data  for  the  June  10th 
to  June  30th  trial  period  when  we  packed  in  compli- 
ance with  the  new  fill  standard  as  compared  with  the 
period  of  June  1st  to  June  9th  immediately  preceding 
the  adoption  of  this  standard,  revealed  an  increased 
labor  cost  for  grading  and  packing  of  50.4%  attribut- 
able directly  to  the  increased  difficulty  of  meeting  the 
new  fill. 

To  illustrate  some  of  the  problems  encountered  in 
complying  with  the  new  fill  of  container  for  canned 
oysters  the   services  of  a  commercial   photographer 
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were  obtained  to  take  a  series  of  photographs  of  our 
plant  operation.  These  pictures  were  taken  on  June 
22,  1948,  after  the  plant  had  been  in  operation  for 
approximately  three  hours,  and  represent  accurately 
the  canning  losses  experienced  by  this  firm  every  day 
of  the  trial  period  during  which  an  attempt  to  con- 
form to  the  new  standard  of  fill  was  made.  The  pho- 
tographer was  on  hand  when  the  packers  finished 
packing,  and  the  last  case  or  two  of  filled  cans  which 
were  ready  to  be  placed  on  the  packing  chain  were 
utilized  in  the  photographs.  All  of  the  cans  shown 
contain  an  accurately  determined  fill  of  8  ^  ounces 
of  pre-steamed,  washed  oyster  meats,  packed  under 
commercial  conditions,  without  the  packers  being 
made  aware  that  they  were  anything  but  routine 
pack. 

Considering  these  photographs  in  the  sequence  of 
their  occurrence  on  the  packing  line,  I  would  like  to 
make  the  following  comments: 

Picture  No.  1 — Illustrates  the  amount  of  oyster  meats 
required  to  attain  fill-in  weight  of  8V2  ounces. 
Note  that  there  is  practically  no  empty  space  in 
the  top  of  the  cans  passing  down  the  chain  to 
the  salt  dispenser.  The  accumulated  salt  tablets 
on  the  table  in  front  of  the  tablet  dispenser  repre- 
sent the  loss  of  salt  tablets  occasioned  by  their 
bouncing  off  the  top  of  the  full  cans  in  less  than 
one  hour,  and  do  not  tell  the  whole  story  since 
almost  as  many  tablets  fell  on  the  floor  during 
this  same  period  of  time.  Ordinarily,  the  machine 
operator  cleans  up  this  salt  every  few  minutes, 
but  on  this  occasion  he  was  informed  less  than 
an  hour  before  the  arrival  of  the  photographer 
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that  the  tablets  lost  during  the  next  hour  were  to 
be  retained.  Instead  of  leaving  each  tablet  in  the 
position  where  it  fell,  he  misunderstood  his  in- 
structions and  bunched  them  together  into  a  pile 
with  his  hands.  No  salt  tablets  were  added  to  or 
removed  from  the  table,  however,  during  the  hour 
of  operation  referred  to.  Naturally,  each  salt 
tablet  represents  a  can  of  oysters  that  passed  to 
the  sealing  machine  without  this  essential  flavor- 
ing and  each  of  those  salt-less  cans  will  reach  a 
consumer  with  inadequate  or  "flat"  flavor. 

Picture  No.  2 — Illustrates  the  floating  up  of  the  oys- 
ter meats  in  the  filled  cans  after  they  pass 
through  the  boiling  water  spray  which  is  intend- 
ed to  heat  the  cans  for  the  introduction  of  vacu- 
um and  provide  a  packing  medium  of  hot  water 
as  well.  The  chain  conveying  the  cans  to  the 
machine  is  moving  at  a  rate  of  58  or  60  cans  per 
minute  and  the  oysters  continue  to  rise  in  the  can 
for  a  few  seconds  after  they  leave  the  boiling 
water  spray.  Careful  observation  of  the  cans  on 
the  chain  and  turntable  from  the  end  of  the  hot 
water  pipe  to  the  topper  will  reveal  that  the 
meats  continue  to  float  up  all  the  way  to  the 
topper.  This  picture  was  taken  while  the  chain 
and  sealing  machine  were  in  action. 

Picture  No.  3 — Illustrates  clearly  the  operation  of  the 
topper  plunger  on  the  overfilled  cans.  The  ma- 
chine operator  was  instructed  to  stop  his  machine 
with  a  can  of  oysters  directly  under  the  plunger 
and  this  photograph  was  taken  with  the  machine 
out  of  gear.  Note  the  fragment  of  what  was  sec- 
onds before  a  perfect  whole  oyster  hanging  over 
the  edge  of  the  can  under  the  plunger.  Also  note 
how  the  cans  approaching  the  plunger  seem  to  be 
bulging  with  oysters  due  to  the  floating  action 
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of  the  hot  water.  Attention  is  called  to  the  fact 
that  the  packers  of  most  of  the  cans  shown  in  this 
photograph  have  attempted  to  wedge  the  top  oys- 
ter in  the  can  across  the  mouth  of  the  can  in  such 
a  way  as  to  minimize  the  floating.  Note  the 
"roiliness"  of  the  hot  water  in  the  cans  closest  to 
the  hot  water  spray  which  indicates  that  the  air 
trapped  in  this  water  from  the  spray  has  not  yet 
had  time  to  escape. 

Picture  No.  4- — Illustrates  what  happens  to  an  oyster 
when  it  hangs  over  the  edge  of  the  can  during 
the  sealing  process.  The  machine  operator  threw 
the  canning  machine  out  of  gear  at  exactly  the 
right  moment,  and  the  photographer  was  able  to 
take  a  still  photograph  showing  part  of  an  oyster 
projecting  from  the  top  of  the  can  as  it  was  being 
lifted  up  to  the  lid.  When  the  machine  was  placed 
in  gear  again  a  moment  later,  the  overhanging 
portion  of  this  oyster  was  clipped  off  and  fell  into 
the  machinery.  Note  similar  pieces  of  lost  oyster 
meats  littering  the  sealer.  Naturally  if  this  can 
were  opened  later,  the  top  oyster  would  not  be  a 
fancy  whole  oyster  but  a  mutilated  cut  oyster 
greatly  inferior  in  both  quality  and  appearance 
to  the  perfect  oyster  placed  in  the  can  only  a 
moment  before  by  a  packer. 

Picture  No.  5 — Illustrates  the  cumulative  litter  of  oys- 
ter fragments  obtained  in  less  than  three  hours' 
operation  of  this  sealing  machine.  Each  small 
fragment  of  an  oyster  represents  a  can  of  imper- 
fect pack  which  has  passed  through  this  machine 
in  that  time.  Despite  every  effort  of  the  experi- 
enced employees  to  pack  and  seal  a  top-quality 
product  a  large  percentage  of  the  cans  passing 
through  the  sealer  contained  one  or  more  badly 
mutilated  oysters. 
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On  the  basis  of  the  packing  experience  acquired 
during  the  trial  period  of  June  10th  to  June  30th  it 
is  my  opinion  that  the  new  fill  of  container  for  canned 
oysters  is  so  excessive  as  to  be  commercially  imprac- 
tical for  the  canning  of  Pacific  oysters. 

(s)  Geo.  D.  Esveldt. 

Subscribed  and  sworn  to  on  this  9th  day  of  July, 
1948. 

(Seal)  (s)  W.  Todd  Eli  as, 

Notary  Public  in  and  for  the  State  of 
Washington  residing  at  South  Bend. 


(Exhibit  40—FDC  50) 

(Not  admitted) 

AFFIDAVIT 

State  of  Washington,  County  of  Pacific — ss. 

Amanda  Stromsness,  first  being  duly  sworn,  de- 
poses and  states  on  her  oath  as  follows:  I  have  been 
employed  the  past  three  years  as  a  packer  at  the  E.  H. 
Bendiksen  Company  oyster  plant  in  South  Bend, 
Washington.  I  liked  packing  oysters  very  much  until 
I  had  to  pack  the  new  fill  which  we  did  from  about 
the  10th  of  June  of  this  year  until  the  end  of  June. 
It  don't  only  cut  down  the  speed  but  it  is  also  hard 
to  pack  the  oysters  in  the  cans  so  as  not  to  break 
them. 

The  long  and  skinny  oysters  take  more  room  than 
the  round  and  fat  ones  and  so  it  is  almost  impossible 
to  get  a  nice  pack  out  of  them.  We  get  lots  of  both 
kinds.  The  long  and  skinny  ones  don't  weight  as  much 
but  are  even  harder  to  get  in  the  can  with  breaking 
them. 
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With  the  new  weight  the  oysters  have  to  be 
crammed  down  in  the  can  and  broken  or  else  left 
sticking  out  of  the  can  and  later  cut  off  by  the  can- 
ning machine.  I  did  the  very  best  I  could  and  I  just 
don't  see  how  I  can  do  the  new  pack  and  make  them 
fit  or  look  as  nice  as  they  should.  I  hope  we  don't 
have  to  pack  the  heavy  weight. 

Amanda  Stromsness. 

Subscribed  and  sworn  to  before  me  this  9th  day  of 
July,  1948. 

(Seal)  W.  Todd  Elias, 

Notary  Public  in  and  for  the  State  of 
Washington  residing  at  South  Bend. 


(Exhibit  41 — FDC  50) 

(Not  admitted) 

AFFIDAVIT 

State  of  Washington,  County  of  Pacific — ss. 

Clara  Smith,  having  first  been  duly  sworn  on  oath 
makes  the  following  statement:  I  have  been  employed 
«,t  E.  H.  Bendiksen  Company  as  an  oyster  packer  for 
one  season.  This  oyster  company  is  located  in  South 
Bend,  Washington. 

All  through  the  past  season  we  packed  oysters  at 
the  plant  with  a  six  and  three-quarter  ounce  pack- 
ing weight  until  the  last  three  weeks  of  June  just  be- 
fore the  cannery  closed  for  the  season,  when  we  were 
told  by  our  foreman,  Mr.  Alvenes,  that  we  had  to  pack 
heavier  cans  for  the  rest  of  the  month.  The  new 
weights  we  were  given  to  pack  with  weighed  eight 
and  one-half  ounces  and  as  soon  as  we  started  to 
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use  the  new  weight  we  ran  into  a  lot  of  trouble.  It 
took  us  a  lot  longer  to  fill  the  cans  because  we  had  to 
pick  the  oysters  over  so  much  to  get  the  right  size 
and  shape  to  pack  in  the  can,  and  we  had  to  put  so 
many  oysters  in  the  can  to  get  our  counterweights  to 
balance  that  we  had  to  "cram"  them  in.  Steamed  oy- 
sters are  pretty  tender  and  jamming  them  into  the 
can  caused  a  lot  of  tearing  and  breaking  which  we 
never  had  before. 

We  girls  on  the  packing  line  disliked  packing  the 
new  weight  because  we  have  always  been  cautioned 
to  not  pack  anything  but  perfect  oysters  and  we  hated 
to  see  the  top  oysters  in  the  can  we  packed  being- 
mashed  and  cut  off  in  the  sealing  machine.  In  order 
to  get  enough  weight  in  the  cans  we  had  to  leave 
oysters  sticking  out  the  top  of  the  can  most  of  the 
time  and  they  were  smashed  when  the  cans  went 
through  the  machine. 

One  trouble  I  had  was  in  getting  the  right  weight 
in  the  can  with  the  large  oysters.  When  the  can  was 
almost  full  one  more  oyster  made  too  much  weight 
and  the  meat  stuck  out  of  the  can,  and  if  I  took  one 
oyster  out  of  the  can  the  weight  would  be  too  low. 

I  think  the  new  weight  is  entirely  too  much  to  make 
a  decent  looking  can  of  oysters  and  I  couldn't  pack 
the  weight  without  crushing  and  ruining  my  oysters. 

(s)  Clara  Smith, 
Subscribed  and  sworn  to  before  me  this  9th  day 

of  July,  1948. 

(s)  W.  Todd  Eli  as, 

Notary  Public  in  and  for  the  State  of 

(Seal)  Washington,  residing  at  South  Bend. 
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(Exhibit  43— FDC  50) 

(Not  admitted) 

AFFIDAVIT 

State  of  Washington,  County  of  Pacific — ss. 

Maude  Baird,  being  duly  sworn  deposes  and  states 
on  her  oath  as  follows: 

I  am  employed  at  E.  H.  Bendiksen  Company  in 
South  Bend,  Washington,  as  an  oyster  packer.  I  have 
been  employed  in  the  oyster  industry  as  a  packer  for 
about  four  years. 

I  do  not  like  the  new  pack  because  my  speed  was 
cut  down  considerably.  This  pack,  I  feel,  will  not  work 
out  satisfactorily  because  the  quality  of  the  oysters 
when  put  in  the  cans  is  good,  but  by  trying  to  get  the 
new  weight  the  oysters  are  broken  up  and  crammed 
into  the  cans,  which  leaves  no  space  for  the  liquid 
to  cover  all  the  oysters,  therefore  hurting  the  appear- 
ance of  the  oysters,  and  in  time  ruining  the  sale  of 
the  product,  I'm  sure. 

There  is  another  angle.  The  size  of  the  oysters  vary 
for  each  season  so  that  the  weight  is  very  hard  to 
get  exact.  The  oysters  may  look  like  they  will  weigh 
heavy  but  still  not  weigh  enough,  then  some  oysters 
are  small,  others  are  long  and  skinny.  The  large  ones 
have  to  be  broken  up  to  make  the  exact  weight. 

We  are  warned  continually  to  not  break  the  oysters 
and  pack  them  in  the  cans  so  that  every  oyster,  when 
taken  out  of  the  can  looks  the  same  as  when  they 
were  put  in  the  cans. 

So  I  can't  see  how  the  new  weight  can  possibly  work 
out  to  satisfaction.  (s)  Maude  Baird, 
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Subscribed  and  sworn  to  before  me  this  9th  day 
of  July,  1948. 

(s)  W.  Todd  Eli  as, 
Notary  Public  in  and  for  the  State  of 
(Seal)  Washington,  residing  at  South  Bend. 


(Exhibit  44 — FDC  50) 

(Not  admitted) 

AFFIDAVIT 

State  of  Washington,  County  of  Pacific — ss. 

Fannie  Stoutenburg,  having  first  been  duly  sworn 
makes  the  following  statement  on  oath: 

I  started  working  in  the  E.  H.  Bendiksen  Company 
oyster  plant  in  October  of  1947  and  I  like  to  pack 
oysters  very  much,  but  when  we  had  to  start  on  the 
new  fill  I  found  it  much  slower.  We  had  to  try  and 
get  too  many  oysters  into  the  can  to  get  the  right 
weight  and  when  we  had  the  long  skinny  ones  you 
couldn't  help  breaking  them. 

Our  foreman  has  always  told  us  that  we  shouldn't 
break  our  oysters  any  so  that  way  I  found  it  very 
hard  to  get  the  right  weight  with  this  new  fill.  I  don't 
think  this  new  fill  looks  so  nice  in  the  cans  because 
there  would  be  oysters  sticking  up  in  the  cans  which 
got  cut  off  in  the  canning  machine.  I  just  think  the 
new  fill  is  too  much. 

(s)  Fannie  Stoutenburg, 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  July,  1948. 

(s)  W.  Todd  Elias, 
Notary  Public  in  and  for  the  State  of 
(Seal)  Washington,  residing  at  South  Bend. 
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Brief  for  the  Federal  Security  Administrator 


JURISDICTION 

This  is  a  special  statutory  proceeding  for  judicial  review 
of  an  order  of  the  Federal  Security  Administrator  which 
established  a  definition  and  standard  of  identity  and  a 
standard  of  fill  of  container  for  canned  oysters.  The  order, 
which  is  by  nature  rule-making  in  that  it  establishes  regu- 
lations of  general  applicability,  was  promulgated  under 
authority  of  Section  401  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  [21  U.  S.  C.  341]. 

The  order  under  attack  was  issued  on  March  10,  1948 
[13  F.  R.  1337].  The  authority  of  this  court  was  invoked 
by  a  petition  for  judicial  review  filed  on  May  22,  1948.  Jur- 
isdiction to  review  the  administrative  action  exists  by 
reason  of  Section  701(f)  of  the  Act  [21  U.  S.  C.  371(f)]. 

This  court,  after  acquiring  jurisdiction,  issued  an  order 
under  Section  701(f)(2)  [21  U.  S.  C.  371(f)(2)]  on  July  7, 
1948,  remanding  the  proceeding  to  the  Federal  Security 
Administrator  with  direction  to  take  additional  evidence 


relative  to  a  new  process  of  packing  blanclied  oysters.  As 
directed,  the  Federal  Security  Administrator  took  the  addi- 
tional evidence,  and,  within  the  30-day  period  that  v/as 
allowed,  reported  findings  on  the  new  evidence  back  to  the 
court.  These  findings  did  not  change  the  findings  previ- 
ously made  but  were  supplementary  thereto.  They  w^ere 
made  by  the  Acting  Administrator  during  the  absence  from 
duty  of  the  Administrator. 

The  petition  for  judicial  review  was  revised  and  now 
appears  in  the  record  as  Petitioner's  First  and  Second 
Supplemental  Petitions  for  Judicial  RevicAv  and  for  an 
Order  Permanently  Setting  Aside  an  Order  of  the  Federal 
Security  Administrator  Establishing  Definitions  and  Stand- 
ards of  Identity,  Quality  and  Fill  of  Container  for  Canned 
Oysters.  These  petitions  attack  the  order  as  issued  and 
the  supplemental  findings. 

The  Administrative  Procedure  Act,  5  U.  S.  C.  1001,  et 
seq.,  does  not  at¥ect  the  court's  jurisdiction,  nor  does  it  alter 
the  rights  of  review  provided  in  the  Federal  Food,  Drug, 
and  Cosmetic  Act.^ 

'i^  Attorney  General's  Manual  on  the  Administrative  Procedure  Act  (1947). 
The  Manual  states:  (p.  93)  "The  provisions  of  section  10  constitute  a  gen- 
eral restatement  of  the  principles  of  judicial  review  embodied  in  many 
statutes  and  judicial  decisions.  Section  10,  it  must  be  emphasized,  deals 
largely  with  principles.  It  not  only  does  not  supersede  special  statutorj' 
review  proceedings,  but  also  generally  leaves  the  mechanics  of  judicial  review 
to  be  governed  by  other  statutes  and  by  judicial  rules  .  .  .  Accordingly,  the 
general   principles   stated   in    section    10   must   be   carefully   coordinated   with 

existing  statutory  provisions  and  case  law. ' ' 

****** 

(p.  95)  The  introductory  clause  of  section  10  "reads  'Except  so  far  as 
(1)  statutes  preclude  judicial  review,'  with  the  clear  result- that  some  other 
statute,  while  not  precluding  review  altogether,  will  have  the  effect  of  pre- 
venting the  application  of  some  of  the  provisions  of  section  10.  The  net 
effect,  clearly  intended  by  the  Congress,  is  to  provide  for  a  dovetailing  of 
the  general  provisions  of  the  Administrative  Procedure  Act  with  the  par- 
ticular statutory  provisions  which  Congress  has  molded  for  special  situ- 
ations ..." 

The  Manual,  citing  the  Federal  Food,  Drug,  and  Cosmetic  Act  as  an 
example  (p.  97,  note  9),  states:  "Under  such  statutory  provisions,  the  filing 
of  a  petition  to  modify  or  set  aside  agency  action  will  continue  to  be  the 
required  form  of  proceeding  for  judicial  review. ' ' 

The  Manual  also  explains  that  Section  10(e)  "restates  the  present  law  as 
to  the  scope  of  judicial  review."     (p.  108). 


STATEMENT  OF  THE  CASE 

This  case,  while  made  to  appear  formidable  by  the  peti- 
tions for  review,  the  extensive  brief  tiled  by  petitioner,  and 
the  record  of  administrative  action,  involves  a  very  simple 
problem.  Petitioner  challenges  a  rule-making  order  which 
identifies,  defines,  and  regulates  the  minimum  fill  of  con- 
tainer for  canned  oysters.  The  principal  contentions  are 
(1)  that  the  regulation,  which  requires  that  canned  oysters 
be  so  filled  as  to  yield  a  drained  weight  of  59%  of  the 
water  capacity  of  the  container,  was  not  made  in  accordance 
with  the  provisions  of  the  Federal  Food,  Drug,  and  Cos- 
metic Act;  and  (2)  that  the  administrative  process  on 
which  the  regulation  was  based  is  infected  by  procedural 
errors.  We  shall  show  that  the  order  was  regularly  made 
in  careful  observance  of  the  procedural  safeguards  pro- 
vided by  law  and  is  supported  by  the  evidence. 

(1)  Historical  Background. 

Oysters  are  canned  commercially  in  three  areas  of  the 
United  States,  the  South  Atlantic  coastal  area,  the  Gulf 
area,  and  in  the  Pacific  Northwest.  The  markets  for  the 
food  product  are  primarily  in  the  mid-west  and  in  the 
western  states. 

Interstate  distribution  of  this  food  was,  until  1938,  sub- 
ject to  regulation  under  the  Federal  Food  and  Drugs  Act 
of  1906  [21  U.  S.  C.  A.  §§1-15].  That  statute  contained 
no  prohibition  against  slack-filled  containers.  In  1930, 
the  McNary-Mapes  Amendment  (46  Stat.  1019)  authorized 
the  Secretary  of  Agriculture  to  establish  standards  of  fill 
of  container  for  canned  foods.  No  standard  of  fill  of  con- 
tainer for  canned  oysters  was  adopted.  [See  21  CFR 
§  1.201  et  seq.].  The  food  Inspection  Decisions  (Br.  App. 
D,  pp.  35-40)  which  were  issued  long  before  canning  of 
oysters  on  the  west  coast,  are  in  no  sense  standards  of  fill 
of  container,  but  an  official  expression  by  the  Food  and 
Drug  Administration  that  canned  oysters  packed  to  yield  5 
ounces  of  drained  weight  from  the  No.  1  EG  can  would 
not  be  considered  adulterated  in  that  excessive  brine  had 
been  substituted  in  part  for  oysters. 


Before  1942,  canners  of  oysters  in  all  areas  filled  the 
No.  1  EO  can,  the  can  in  principal  use,  to  yield  a  drained 
or  cut-out  weight  of  5  ounces  of  oysters.  In  1942  the 
supply  of  tin  plate  became  short,  and  the  War  Production 
Board  decided  that  there  was  wastage  of  tin  plate  in  oyster 
canning  because  of  the  light  5  ounce  fill.  The  Food  and 
Drug  Administration  had  done  experimental  work  to 
determine  w^hat  was  a  proper  fill  of  container  for  canned 
oysters,  and  that  work  was  made  available  to  WPB.  Con- 
servation Order  M-81  was  issued,  and  it  effectively  denied 
tin  plate  to  oyster  canners  except  where  the  cans  were  filled 
to  yield  at  least  7^  ounces  of  oysters  from  the  No.  1  EO 
can. 

Shortly  thereafter,  the  Federal  Security  Administrator 
announced  that  a  public  hearing  would  be  held,  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act,  upon  a  proposal 
to  establish  a  fill  of  container  standard  for  canned  oysters. 
Public  proceedings  were  held  in  accordance  with  law,  and 
on  November  18,  1944,  the  standard  was  promulgated  [9 
F.  R.  14008;  21  CFR  1944  Supp.  §36.6].  It  required  a 
drained  weight  of  not  less  than  68%  of  the  water  capacity 
of  the  container  (T^A  ounces  for  the  No.  1  EO  can).  Can- 
ners of  Pacific  oysters  had  discontinued  canning  in  1942. 
(Finding  12.)  The  standard  was  made  to  apply  to  canned 
oysters  that  averaged  less  than  Yo  ounce  each,  and  was 
largely  inapplicable  to  Pacific  oysters  because  they  aver- 
aged more  than  Vo  ounce.  (Finding  12.)  That  order 
was  not  challenged. 

In  the  spring  of  1946,  canning  operations  began  anew  on 
the  Pacific  coast,  and  there  soon  appeared  in  the  same 
markets  in  competition  canned  Pacific  oysters  in  the  No.  1 
EO  can  with  cut-out  weight  of  approximately  5  ounces 
and  Atlantic  and  Gulf  oysters  in  the  same  size  can  with 
cut-out  weight  of  7I/2  ounces  of  oysters.  The  difference  in 
amount  of  oysters  present  was  known  to  vrholesale  dealers, 
but  was  not  generally  known  to  retailers  or  to  consumers, 
with  the  result  that  there  w^as  likelihood  of  deception  of 
consumers  who  would  purchase  the  canned  product  on  the 
basis  of  size  of  container  alone  ^^dthout  knowledge  of  the 


weiglit  differential.  The  existing  standard  gave  a  decided 
competitive  advantage  to  canners  who  were  not  bound  by 
it  and  who  were  using  the  5-ounce  filL 

(2)   The  March  10, 1948,  Order. 

The  Federal  Security  Administrator's  order  was  made 
upon  the  basis  of  notice,  public  proceedings,  findings  of  fact, 
and  a  tentative  order.  The  Food  and  Drug  Administration, 
canners  of  Pacific  oysters  and  canners  of  Gulf  oysters 
participated. 

a.  Standard  of  Identity. 

Insofar  as  this  proceeding  is  concerned,  the  Admin- 
istrator found  that  oysters  are  canned  commercially  on  the 
Atlantic,  Gulf,  and  Pacific  coasts,  the  Atlantic  and  Gulf 
species  being  commonly  known  as  ''oysters"  or  ''Cove 
oysters"  and  the  Pacific  species  being  known  commonly 
as  "Olympia  Oysters"  and  as  "Pacific  Oysters."  (Find- 
ing 1) ;  that  Pacific  oysters  are  much  larger  and  somewhat 
more  tender  than  Eastern  oysters  (Finding  2) ;  and  that, 
'while  the  basic  methods  of  canning  are  essentially  the 
same  (Findings  2-3)  and  the  canned  oysters  are  sold  in 
the  same  trade  channels,  consumers  distinguish  between 
them  on  the  basis  of  difference  in  size  (Finding  5).  A 
standard  of  identify  was  established  which  defined  the 
product  as  any  one  or  a  mixture  of  specified  forms  of 
oysters  together  with  a  packing  medium,  and  salt  added  as 
seasoning.     The  standard  provided  that : 

§  36.5(c)(1)  .  .  .  the  name  of  the  food  is  "Oysters" 
or  "Cove  Oysters,"  if  of  the  species  Ostrea  virginica; 
"Pacific  Oysters,"  if  of  the  species  Ostrea  gigas; 
"Olympia  Oysters,"  if  of  species  Ostrea  lurida. 

This  provision,  which  appeared  in  the  proposal  made 
a  part  of  the  notice  of  hearing,  was  not  at  all  disputed  at 
the  hearing  or  until  April  29,  1948,  when  petitioner  filed 
with  the  Administrator  a  petition  for  further  hearing, 
reopening,  revision,  and  oral  argument.  No  evidence  on 
the  point  was  presented  by  Petitioner  at  the  hearing  held 
in  response  to  the  Court's  order  of  remand. 


b.  Fill  of  Container.  The  Administrator's  findings,  re- 
citing first  the  existing  requirements  as  to  fill  of  container 
(Findings  1-3),  were  to  the  effect  that  the  7V2  ounce  fill 
requirement  to  Avhich  Eastern  and  Gulf  packers  had  been 
subject  caused  minor  manufacturing  difficulties  and  some 
changes  in  the  oysters  (Finding  3) ;  that  canned  Pacific 
oysters  packed  to  the  cut-out  weight  in  use  prior  to  1942 — 
or  5  ounces — were  not  well  filled  (Finding  4) ;  that  sale 
in  the  same  markets  of  No.  1  cans  of  oysters  some  of  which 
were  filled  to  yield  T^/^  ounces  of  meat  and  some  of  which 
were  filled  to  yield  only  5  ounces  was  a  condition  likely  to 
confuse  and  deceive  consumers  who  generally  did  not  know 
of  the  difference  in  fill  (Finding  5) ;  that  there  had  been  no 
commercial  packing  of  Pacific  oysters  where  the  cans 
were  filled  to  capacity  and  thus  no  basis  of  commercial 
experience  on  which  to  determine  the  maximum  fill  which 
could  be  used  without  quality  impairm^ent  (Finding  6) ;  but 
that  experimental  packs  were  made  in  West  Coast  can- 
neries both  by  canners  of  Pacific  Oysters  and  by  the  Food 
and  Drug  Administration  revealed  that  Pacific  oysters 
could  be  packed  to  yield  a  cut-out  weight  of  at  least 
6^/2  ounces  from  the  No.  1  can  without  significant  im- 
pairment of  the  quality  of  the  food  (Findings  6-8).  Find- 
ing 6  addressed  itself  to  the  quality  factors  which  the 
canners'  committee  had  emphasized  in  showing  quality 
deterioration,  and  w^as  that,  except  for  the  condition  called 
"pressure",  there  is  no  correlation  between  the  incidence 
of  the  adverse  conditions  and  the  increased  fill  of  con- 
tainer when  the  percent  of  oysters  showing  defects  is  con- 
sidered. As  to  "pressure,"  it  was  found  that  the  flattened 
area  is  not  unsightly  and  does  not  affect  the  cooking  quality 
of  the  food. 

The  Administrator  concluded  that  it  would  not  promote 
honesty  and  fair  dealing  in  the  interest  of  consumers  to 
return  to  the  5  ounce  fill;  and  that  honesty  and  fair  deal- 
ing in  the  interest  of  consumers  would  not  be  promoted 
by  establishing  separate  standards  of  fill  of  container  for 
oysters  of  different  sizes  or  species.  He  concluded  also 
that  a  Gy^  ounce  drained  weight  from  the  No.  1  can  could 


be  met  by  all  canners  with  any  beat  treatment  and  without 
quality  impairment.     The  final  conclusion  was : 

On  the  basis  of  the  evidence  of  record  and  the  fore- 
going findings  of  fact  and  conclusions,  and  taking  into 
account  the  difference  between  commercial  canning 
and  experimental  canning,  it  is  concluded  that  a  stand- 
ard of  identity  that  will  promote  honesty  and  fair 
dealing  in  the  interest  of  consumers  is  a  standard  based 
on  drained  weight  of  oysters,  applicable  to  oysters^  of 
all  sizes  and  species  in  cans  of  various  sizes,  requiring 
that  the  drained  w^eight  of  oysters  be  not  less  than  59 
per  cent  of  the  water  capacity  of  the  can." 

The  standard  was  fixed  accordingly.     [13  F.  R,  1337]. 

(3)  The  Remand  and  the  August  3  Order.  Petitioner 
included  in  its  petition  for  review,  filed  May  22,  1948,  a 
motion  for  leave  to  adduce  additional  evidence.  It  repre- 
sented (Pet.  Eev.  14)  that  subsequent  to  the  hearing  in 
this  matter  it  developed  and  put  into  commercial  operation 
an  entirely  new  method  of  preparing  canned  oysters.  The 
method  was  described  (Pet.  Rev.  14)  as  a  blanching  method 
of  preparing  fresh-opened  oysters  for  canning.  Petitioner 
claimed  that  the  record  contained  no  evidence  as  to  the  new 
method  of  preparing  oysters  for  canning,  that  the  order 
of  March  10  would  preclude  use  of  the  new  method,  and 
asked  the  court  to  remand  the  proceeding  to  the  Federal 
Security  Administrator  with  directions  to  take  additional 
evidence  as  to  the  new  method  of  preparing  oysters  for 
canning  and  as  to  the  relationship  of  the  new  method  to 
a  reasonable  standard  of  fill  of  container  (Pet.  Rev.  19-21). 

A  motion  for  temporary  stay  of  the  March  10  order  was 
noticed  for  hearing  on  June  7,  1948.  The  motion,  and 
supporting  affidavit  of  R.  H.  Bailey,  also  represented  that 
the  petitioner  had  developed  a  new  method  of  preparing 
oysters  for  canning,  that  it  wished  to  adduce  new  evidence 
from  "skilled  observers,"  "consumers  and  users,"  "ex- 
pert testimony  of  scientists,"  and  as  to  "practical  oper- 
ating results"  which  evidence  was  said  to  have  been  un- 
avilable  at  the  time  the  hearing  was  held.  (Motion,  May 
22,   1948,   3-5).     The   affidavit   suggested   that   peitioner's 
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business  would  be  destroyed  by  the  order,  and  that  the 
order  was  impossible  of  compliance  in  that  plant  production 
could  not  be  promptly  converted. 

The  court  granted  the  motions  by  an  order  dated  June  8, 
1948.  The  court,  finding  (p.  2)  that  the  additional  evi- 
dence was  material  and  that  there  were  reasonable  grounds 
for  failure  to  adduce  it  at  the  hearing,  ordered  the  pro- 
ceeding remanded  ''with  direction  to  take  such  additional 
evidence  (and  any  evidence  in  rebuttal  thereof)  as  may 
be  offered  relative  to  the  said  process  of  packing  blanched 
oysters,  within  a  period  of  30  days  from  the  date  of  this 
Order  on  such  reasonable  notice  to  the  petitioner  as  he  may 
give."  (p.  3).  In  accordance  with  the  Act,  it  was  ordered 
that  the  Administrator  make  findings  and  a  recommenda- 
tion on  the  new  evidence.  The  Administrator's  return  was 
to  be  made  within  30  davs  from  the  date  of  the  hearing 
(p.  3). 

On  June  17,  1948,  the  Administrator  issued  a  notice  of 
hearing  (13  F.  R.  3376)  to  be  held  on  Julv  7  in  Washington, 
D.  C, 

"to  receive  such  evidence  as  may  be  adduced  by  Willa- 
point  Oysters,  Inc.,  as  to  its  alleged  new  method  of 
preparing  oysters  for  canning  and  as  to  the  relation- 
ship of  such  method  to  a  reasonable  standard  of  fill  of 
container,  as  contemplated  b}"  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  for  canned  oysters.  Rebuttal  evi- 
dence may  be  adduced  by  any  interested  party." 

The  hearing  convened  at  the  tirae  and  place  provided  in 
the  notice.  Willapoint  Oysters,  Inc.,  the  Food  and  Drug 
Administration,  and  representatives  of  Gulf  and  Pacific 
canners  appeared. 

While  it  might  have  been  expected  that  the  petitioner 
would  present  its  case  in  the  manner  suggested  in  its  mo- 
tion for  remand,  it  contented  itself  with  the  oral  testimony 
of  Mr.  R.  H.  Bailey  and  six  affidavits  (Ex.  25-30).  Mr. 
Bailey  presented  no  testimony  based  upon  an  attempt  to 
meet  and  then  evaluate  the  6U.  ounce  fill.  He  testified  on 
cross-examination  as  follows  (R,  776) : 


Q.  Have  you  ever  packed,  using  your  cannery  equip- 
ment, personnel  and  procedure,  to  achieve  a  six  and 
one-half  fill,  on  any  cans? 

A.  No,  sir. 

Nevertheless,  the  substance  of  his  testimony  was  that: 

' '  Our  own  experience  shows  repeatedly  that  it  is  im- 
possible to  can  blanched  oysters  so  as  to  comply  with 
a  6V2  ounce  standard  of  fill  without  a  substantial  in- 
crease in  the  incidence  of  pressure,  deformities  and 
browning.  A  6i/i>  ounce  fill  does  result  in  a  sub- 
stantial deterioration  in  quality  for  our  new  blanched 
processed  oyster  (R.  747). 

That  statement  is  repeated  for  emphasis  in  petitioner's 
brief  (Br.  40). 

On  the  other  hand,  the  Food  and  Drug  Administration 
set  to  work  even  before  the  court's  order  of  remand  was 
received  to  make  a  thorough  investigation  to  ascertain  the 
facts  which  would  guide  to  a  proper  standard  of  fill.  The 
day  after  the  remand,  instructions  were  issued  to  the  Se- 
attle station  (R.  797-799).  Blanched  Pacific  Oysters  were 
packed  under  commercial  conditions  in  three  different 
plants,  the  only  plants  then  in  operation,  to  provide  facts 
for  an  evaluation  of  the  dy^  ounce  fill  requirement  (R.  859). 
One  of  the  plants  was  that  of  Willapoint  Oysters,  Inc. 

On  the  basis  of  the  evidence  taken,  the  Acting  Admin- 
istrator ^  found : 

a.  Standard  of  Identity.^  Tlie  commercial  practice  of 
canning  Pacific  oysters  without  pre-steaming  in  the  shell 
began  in  the  1947-1948  season.  The  oysters  were  raw 
shucked,  washed,  immersed  in  a  hot  brine  solution  and 
there  blanched  for  30  to  60  seconds.  They  were  then  re- 
moved, washed,  held  in  warm  water,  and  canned.  The 
treatment  in  the  boiling  brine  causes  raw  oysters  to  lose 
water  and  soluble  solids  approximating  16%  by  weight. 
This  loss  is  not  significantly  different  from  the  loss  which 
occurs  on  light  pre-steaming  in  the  shell.    After  processing 

1  The  Administrator  was  absent  from  duty. 

2  Tbe  modification  of  finding  6  apparently  is  unquestioned. 


10 

in  the  can,  oysters  prepared  after  blancliing  have  a 
slightly  different  flavor  than  do  oysters  prepared  after 
pre-steaming,  and  the  liquid  taken  from  cans  of  blanched 
oysters  has  more  tine  particles  of  oyster  material  in  sus- 
pension,    (Finding  2). 

b.  Fill  of  Container.  Ten  additional  findings  were  made. 
The  Acting  Administrator  found  that  Pacific  oysters  canned 
after  blanching  are  no  better  than  those  canned  after  pre- 
steaming  and  many  persons  regard  them  as  inferior  be- 
cause of  material  suspended  in  the  liquid  and  because  they 
break  more  readily.  Blanched  oysters  have  not  been  dif- 
ferentiated in  their  commercial  exploitation  from  oysters 
prepared  after  pre-steaming  (Finding  9) .  To  attain  a  given 
drained  weight  of  oysters  account  must  be  taken  of  the 
changes  in  the  food  which  occur  during  preparation  for 
and  in  canning,  the  most  significant  of  which  is  the  loss  of 
liquid  from  the  oysters  during  heat  treatment.  The  total 
amount  of  liquid  which  separates  from,  the  oysters  is  ap- 
proximately the  same  whether  the  oysters  are  packed  in 
the  container  raw,  given  partial  cooking  by  blanching,  or 
partly  cooked  in  the  shell  by  pre-steaming.  The  difference 
is  that  with  raw  oysters  the  loss  occurs  in  the  can  whereas 
in  the  other  instances  the  loss  occurs  partly  in  the  can 
and  partly  during  the  pre-can  operation.  The  blanching 
loss  and  the  light  pre-steam  loss  approximates  16%  by 
weight,  the  pre-steaming  loss  generally  being  slightly 
greater.  The  put-in  weight  of  oysters,  therefore,  is  not  an 
accurate  measure  of  fill  of  container  and  would  be  only  if 
all  oysters  were  pre-cooked  to  the  same  degree  before 
weighing  into  the  cans  (Findings  10-14). 

When  a  5  ounce  cut-out  weight  is  used  for  blanched 
oysters  a  put-in  weight  of  approximately  71/4  ounces  is 
necessary;  and  for  a  7  ounce  cut-out  a  put-in  of  approxi- 
mately 91/^  ounces  is  required.  Thus  the  lighter  drained 
weight  permits  a  canner  to  replace  2  ounces  of  blanched 
oysters  with  2  ounces  of  water  (Finding  12).  The  liquid 
drained  from  canned  oysters  has  food  value  and  flavor,  but 
it  is  much  less  valuable   than   the   oyster  meat  and  the 
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smaller  the  piit-iii  weight  of  oysters  the  greater  the  water 
addition  to  make  up  the  packing  medimn  (Finding  15). 

The  5  ounce  cut-out  can  is  slack-filled,  and  no  new  equip- 
ment and  no  significant  change  in  canning  procedure  is 
required  to  meet  the  61/0  ounce  fill  (Finding  16).  Based 
upon  the  number  of  oysters  showing  defects,  there  is  no 
real  difference  beween  canned  oysters  filled  to  yield  5  ounces 
of  drained  weight  and  those  filled  to  yield  61/0  ounces 
whether  they  were  pre-steamed  or  blanched  prior  to  canning 
(Finding  17). 

Except  for  slight  difference  in  flavor  and  appearance, 
the  food  value  of  the  liquid  packing  medium  is  approxi- 
mately the  same  in  cans  having  the  same  drained  weight 
regardless  of  the  method  used  in  preparing  oysters  for 
canning.  As  drained  weight  increases,  packing  medium 
decreases,  and  the  flavor  and  food  value  of  the  liquid  pack- 
ing medium  is  inversely  proportional  to  the  amount  of 
water  added  to  make  up  the  packing  medium  (Finding  18). 

The  Acting  Administrator  concluded  that  there  was  no 
basis  for  prescribing  separate  standards  upon  the  method 
of  preparing  oysters  for  canning;  that  it  would  not  pro- 
mote honesty  and  fair  dealing  in  the  interest  of  consumers 
to  base  the  standard  on  put-in-weight  or  method  of  prepar- 
ing oysters  for  canning;  but  that  it  will  promote  honesty 
and  fair  dealing  to  base  the  standard  of  fill  of  container 
on  drained  weight  without  dift'erentiation  as  to  whether 
the  oysters  are  canned  raw,  or  are  blanched  or  pre-steamed 
before  canning.  The  standard  prescribed  in  the  March  10 
order  was  adhered  to. 

ARGUMENT 

Introductory.  Petitioner  attacks  almost  every  finding  of 
fact  made  by  the  Federal  Security  Administrator,  and  it 
contends  that  serious  procedural  errors  have  been  made 
m  the  administrative  process.  The  ''concise  summary" 
(Br.  73-75)  reveals  that  the  errors  of  substance  most  seri- 
ously complained  of  are  (1)  that  the  standard  of  identity 
unlawfully  requires  that  petitioner's  product  be  labeled 
''Pacific  Oysters";  and  (2)  that  the  standard  of  fill  of  con- 
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tainer  is  invalid  because  it  would  "destroy  petitioner's 
quality  pack  by  requiring  that  an  excessive  quantity  of  its 
Western  oysters  be  crammed  into  the  can  with  resultant 
discoloration,  disfiguration,  distortion,  and  breakage."      / 

It  should  be  remembered  that  the  problem  facing  the 
Federal  Security  Administrator  was  one  of  administrative 
regulation  or  legislation;  and,  as  in  the  ordinary  process 
of  legislation,  there  arose  the  delicate  problem  of  where  to 
draw  the  line  in  establishing  the  standard  fill  of  container. 
In  testing  the  reasonableness  of  the  line  which  was  drawn, 
the  issue  cannot  be  whether  it  may  have  been  drawn  at 
some  other  point.  Clearly,  in  this  type  of  action  it  rarely 
can  be  established  that  any  particular  standard  is  impelled 
as  the  only  correct  one.  The  process  of  arriving  at  a 
proper  regulation,  like  the  congressional  process  of  arriv- 
ing at  the  terms  of  a  statute,  is  not  a  matter  of  simple  mathe- 
matical or  logical  deduction  leading  to  a  single  answer. 
Reasonable  men  basing  action  on  the  same  facts  and  find- 
ings could  arrive  at  entirely  different  regulations,  none  of 
which  could  properly  be  characterized  as  arbitrary,  whim- 
sical, or  unreasonable.  The  test  of  the  validity  of  the  regu- 
lation, if  judicial  judgment  is  not  entirely  to  replace  ad- 
ministrative expertise  in  this  specialized  field,  must  be 
limited  to  the  inquiry  whether  the  particular  alternative 
which  the  administrative  agency  selected,  among  several 
alternatives,  to  achieve  the  objective  of  the  Act  is  one  which  , 
a  rational  person  could  have  chosen.  Final  Report  of  At- 
torney  General's  Committee  on  Administrative  Procedure, 
Sen.  Doc.  No.  8,  77th  Cong.,  1st  Sess.,  117. 

The  statute  and  the  cases  arising  under  it,  establish  the 
rule  that  upon  review  the  courts  are  not  to  substitute  their 
judgment  for  that  of  the  Administrator,  and  that  the  Ad- 
ministrator's "judgment,  if  based  upon  substantial  evi- 
dence of  record  and  if  within  statutory  and  constitutional 
limitations,  is  controlling  even  though  the  reviewing  court 
might  on  the  same  record  have  arrived  at  a  different  con- 
clusion."  Federal  Security  Administrator  v.  Quaker  Oats 
Co.,  318  U.  S.  218,  227-228. 
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Our  reply  to  the  very  lengthy  brief  filed  by  the  petitioner 
will  be  divided  into  three  general  parts.  First,  we  shall 
consider  the  substantiality  of  the  evidence  to  support  the 
Administrator's  findings.  In  this,  we  are  content  to  rest 
primarily  upon  a  sincere  request  that  the  Court  consider 
the  pages  of  transcript  and  the  exhibits  cited  by  the  Ad- 
ministrator and  Acting  Administrator  in  order  to  deter- 
mine that  the  findings  have  overwhelming  support  in  the 
evidence.  Second,  we  shall  show  that  the  choice  of  stand- 
ards made  by  the  Administrator  was  a  reasonable  one. 
Third,  we  shall  meet  the  procedural  objecstions  argued  by 
the  petitioner.  We  shall  show  that  the  findings  have  ample 
support,  and  that  no  significant  procedural  error  invali- 
dates the  administrative  action. 

A. 

The  Administrator's  Findings  ore  Supported  by  Substantial  Evi- 
dence and  No  Evidence  of  Record  Has  Been  Disregarded  or 
Ignored. 

The  attack  made  by  Petitioner  on  the  findings  and  con- 
clusions of  the  Administrator  goes  to  every  finding  and  con- 
clusion that  has  been  drawn.  The  contentions  appear, 
under  the  heading  "Unsupported  by  Substantial  Evidence" 
(Br.  54  et  seq.),  but  for  the  most  part  they  are  addressed 
either  to  the  weight  or  dependability  of  the  evidence  sup- 
poring  the  findings  or  simply  call  attention  to  other,  some- 
times conflicting,  evidence  on  which  petitioner  relies.  In 
this  there  appears  a  thinly  veiled  attempt  to  have  this  court 
re-weigh  the  evidence,  re-write  the  findings,  and  draw  dif- 
ferent conclusions.  This,  of  course,  the  statute  forbids. 
Cf.  Opp  Cotton  Mills  v.  Administrator,  312  U.  S.  126,  156. 
In  this  connection,  it  may  be  observed  that  petitioner 
makes  no  effort  to  consider  the  page  references  given  with 
the  findings  which  guide  the  reader  to  the  pertinent  por- 
tions of  the  record.  Instead,  petitioner  insists — pointing 
to  other  pages  of  the  record  and  to  other  exhibits — that 
the  findings  should  have  been  made  in  different  terms. 

Petitioner  asserts  that  the  findings  are  slanted  and  dis- 
torted.    An   examination   of  the   specifications  which   are 
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referred  to  and  relied  upon  to  support  this  claim,  disclose 
that  in  the  most  part  the  complaint  is  that  the  findings 
fail  to  include  certain  of  the  testimony  received  in  behalf 
of  the  canners.  Petitioner  has  not  attempted  to  point  to  any- 
finding  or  any  portion  of  any  finding  which  is  not  supported 
by  substantial  evidence.  All  that  is  shown  is  a  disagree- 
ment between  the  petitioner  and  the  Administrator  as  to 
what  the  findings  should  contain.  The  generally  accepted 
rule  is  that  findings  of  fact  should  be  findings  of  ultimate 
fact  as  distingTiished  from  the  evidentiary  facts  or  a 
resume'  of  the  evidence.  53  Am.  Jur.  795;  P.  H.  and 
F.  M.  Roots  Co.  V.  United  States,  17  F.(2d)  337  (C.  C.  A. 
7).  The  requirement  of  essential  findings  does  not  require 
a  impractical  exactness.  Florida  v.  United  States,  292 
U.  S.  1,  9;  United  States  v.  Louisiana,  290  U.  S.  70,  78. 
The  detailed  findings  of  fact  required  under  Section  701(e) 
of  the  Act  as  the  basis  of  the  order  are  not  expected  to  be 
an  examiner's  report. 

The  crucial  findings  appear  both  under  standard  of 
identity  and  standard  of  fill  of  container.  The  first  is 
that  the  common  name  of  the  species  ostrea  gigas,  when 
canned,  is  ''Pacific  oysters."  The  other  appear  in  both 
the  March  10  and  the  August  3  order.  They  are  concerned 
with  the  issue  whether  canned  oysters,  packed  to  yield  Gi/o 
ounces  of  drained  weight  from  the  No.  1  EO  can,  are  so 
affected  in  quality  that  the  lower  fill  of  5  ounces  is  reason- 
able for  Pacific  oysters  prepared  for  canning  by  a  blanch- 
ing process.  Petitioner  argues  that  Q)^-^  ounces  of  oysters 
is  too  much  for  the  11-ounce  can — it  wishes  to  continue 
packing  to  yield  only  5  ounces. 

1.  All   of    ihe    Evidence    Supports    the   Finding    that    the    species    ostrea    gigas   is 
commonly  known  as  "Pacific  Oysters"  when  canned. 

The  petitioner's  brief  argues  that  the  standard  of  identity 
cannot  stand  because  it  unlawfully  forces  upon  Willa- 
point's  product  the  name  "Pacific  Oysters"  and  gives  the 
product  of  the  Atlantic  and  Southern  packers  exclusive 
rights  to  the  name  ''Oysters." 

The  point  is  made  that  the  order  would  "change  the 
accepted  name  of  the  food  long  used  by  petitioner  and  other 
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West  Coast  packers"  (Br.  8) ;  would  ''confer  on  Southern 
packers  a  new  and  exclusive  right  to  label  their  products 
by  the  generic  description  'Oysters'"  (Br.  10,  30-31); 
and  that  Finding  1  ' '  that  oysters  of  the  ostrea  gigas  type 
are  commonly  known  as  'Pacific  Oysers'  "  is  unsupported 
by  substantial  evidence  "to  the  extent  that  it  omits  to  find 
that  oysters  of  the  ostrea  gigas  species  are  and  also  have 
been  'commonly  known,'  'when  canned,'  as  'Oysters',"  (Br. 
54-55,  58).  It  is  said  also  that  Finding  1  is  in  excess  of 
statutory  jurisdiction;  that  the  conclusion  that  the  name 
of  the  food  is  "Pacific  Oysters"  if  the  species  ostrea  gigas, 
is  without  the  requisite  findings  of  fact  as  to  the  'common 
or  usual  name,  so  far  as  practicable'  ";  and  that  the  Ad- 
ministrator's action  denying  Willapoint's  petition  of  April 
29,  1948,  was  unreasonable,  arbitrary,  capricious,  and  an 
abuse  of  discretion  in  failing  to  revise  the  March  10  order 
so  as  to  permit  petitioner  to  continue  to  use  the  name 
"Oysters"  (Br.  699-70).  Finally,  the  order  is  attacked 
as  contrary  to  constitutional  right  in  taking  petitioner's 
property  without  due  process  of  law  by  requiring  it  to 
abandon  its  long-continued  use  of  the  term  "Oysters"  (Br. 
71;  see  also  Br.  73-74). 

The  argument  on  this  point  appears  at  pages  111-113, 
116-117  of  petitioner's  brief. 

Petitioner  takes  up  some  of  the  page  references  cited 
for  Finding  1.  We  respectfully  refer  the  court  to  those 
pages  to  show  that  petitioner's  criticisms  are  not  well 
founded.  Its  treatment  of  the  pages  is  distorted  and  un- 
fair. Next,  petitioner  points  out  that  Mr.  Callaway,  a 
Food  and  Drug  Administration  witness  referred  to  the 
) ostrea  virginica  as  "Southern"  or  "Cove"  oysters.  It 
fails  to  mention  his  testimony  where  he  testified  that  the 
i common  or  usual  name  of  that  species  "is  simply  oysters 
ior  cove  oysters"  (R.  35). 

I  We  have  pointed  out  earlier  that  the  proposed  regulation 
■which  was  a  part  of  the  notice  of  hearing  and  the  tentative 
1  order  issued  after  the  hearing  included  provisions  that 
I  the  name  of  the  ostrea  gigas  species  is  "Pacific  Oysters." 
I  The  tentative  order  included  a  finding  that  that  species 
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is  commonly  known  as  '' Pacific  Oysters."  No  exception 
was  taken  to  the  finding  or  to  the  provision  of  the  tentative 
order  based  upon  the  finding.  Neither  did  the  Mitchell 
petition  raise  the  point.  It  was  first  made  in  the  petition 
filed  by  petitioner's  present  counsel  with  the  Administrator 
on  April  29,  1948,  after  the  final  order  had  issued. 

There  is  no  need,  however,  to  rest  upon  the  failure  to 
offer  evidence  or  to  object  to  the  tentative  order.  The 
record  is  replete  with  evidence  which  amply  supports  the 
Administrator's  finding  and  the  provision  of  the  final  order. 

There  was  testimony  from  Mr.  Joseph  Callaway  (R.  16, 
18,  33-35,  66,  694)  and  Mr.  Sumner  C.  Rowe  (R.  95),  who 
appeared  on  behalf  of  the  Food  and  Drug  Administration, 
to  support  this  finding.  All  of  the  winesses  who  appeared 
on  behalf  of  Pacific  packers  called  the  product  "Pacific 
Oysters"  or  ''Pacific  Coast  Oysters."  (Esveldt  R.  380, 
Bendiksen  R.  447,  Clough  R.  566,  Weigardt  R.  613,  Bailey 
R.  727). 

Mr.  Bailey,  president  of  Willapoint  Oysters,  Inc.,  stated 
(R.  522)  that  he  was  a  canner  of  ''Pacific  Oysters"  (See 
also  R.  528).  He  agreed  with  Dr.  Kinkaid's  testimony 
without  reservation.  (R.  526).  Dr.  Kinkaid  testified  (R. 
178-179)  as  follows  on  cross-examination  by  counsel  for 
the  Food  and  Drug  Administration : 

Q.  At  the  present  time,  are  not  a  considerable  por- 
tion of  Pacific  Coast  canned  oysters  simply  designated 
as  oysters'? 

A.  I  have  not  looked  at  the  labels  of  the  different 
ones,  but  I  do  not  think  that  is  the  case.  I  think  they 
are  all  marked  with  Pacific  Coast  oysters,  as  far  as  1 
know.  I  do  not  know  of  any  that  are  not  so  designated 
or  designated  in  a  different  way. 

Q.  You  are  not  familiar  with  the  labeling? 

A.  I  have  seen  the  label,  and  I  have  not  seen  any  label 
that  did  not  carry  the  Pacific  Coast  mark. 

Petitioner  mentions  (Br.  112)  the  first  question  in  this 
colloquy  to  show  that  the  Government's  counsel  apparently 
knew  that  the  common  or  usual  name  of  both  species  of 
canned  oysters  was  simply  "oysters."  But,  characteris- 
tically, it  omits  the  answers  of  Dr.  Kinkaid. 
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Petitioner  cites  two  examples  of  labeling  where  the  name 
''oyster"  is  not  qualified  by  the  word  "Pacific."  Its  own 
label,  one  of  the  examples  cited,  definitely  marks  its  prod- 
uct as  Pacific  oysters,  but  it  is  true  that  "Pride  of  the 
Pacific"  is  in  smaller  print  than  is  the  name  "oysters." 
(Ex.  31.) 

Petitioner  overlooks  the  fact  that  two  labels  are  shown 
on  Exhibit  32  which  give  the  name  of  the  food  as  "Pacific 
Oysters."  One  of  these  is  the  product  of  Northern  Oyster 
Company.  The  cans  are  marked  79141  H(2)  and  (3).  The 
other  is  the  product  of  E.  H.  Bendiksen  Co,  marked  "East 
Point  Pacific  Oysters".  The  cans  are  marked  79120  H( 2), 
(3),  and  (14).  Exhibit  27,  presented  by  petitioner,  contains 
cutting  data  on  processed  "Pacific  Oysters."  Exhibit  37 
contains  an  affidavit  of  E.  N.  Steele  in  which  it  is  stated  that 
the  ostrea  gigas  species  of  oysters  are  commonly  known  as 
"Pacific  oysters". 

There  are  two  reported  decisions  arising  under  the  Fed- 
eral Food,  Drug,  and  Cosmetic  Act  on  this  point.  They 
are  Twin  City  Milk  Producers  Ass'n.  v.  McNutt,  122  F.  (2d) 
564  (C.  C.  A.  8),  and  Columbia  Cheese  Co.  v.  McNutt,  137 
P.  (2d)  576  (CCA.  2). 

In  the  Twin  City  case,  the  Court  said  at  page  568 : 

What  was  the  common  or  usual  name  of  the  food 
product  here  involved,  and  whether  its  use  in  a  regula- 
tion would  be  practicable  for  administrative  purposes, 
were  questions  for  the  Administrator,  on  which  we 
would  not  be  at  liberty  to  disturb  his  determination,  if 
based  upon  substantial  evidence  .  .  .  there  could  ordi- 
narily be  no  arbitrariness  involved  in  using  the  common 
or  usual  name  of  such  a  product  for  regulation 
purposes. 

And  in  the  Columbia  Cheese  Co.  case,  the  Court  met  the 
contention  that  use  of  the  name  neufchatel  cheese  was  not 
practicable.     Said  the  Court  at  page  580 : 

The  petitioners  also  argue  that  the  Administrator 
did  not  use  the  name,  so  far  as  it  was  practicable,  which 
conmionly  identified  the  product  sold;  and  that  in  the 
absence  of  a  specific  finding  that  it  was  not  practicable 
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to  label  their  product  cream  cheese,  the  regulations 
identifying  these  various  groups  of  cheese  must  fall. 
The  practicability  of  one  name  or  another  name  is  not, 
of  course,  a  matter  for  our  judgment.  Even  though 
the  name  chosen  would  drive  a  healthful  product  from 
the  market  .  .  .  that  name  or  the  name  withheld  from 
the  product  cannot  be  said  by  us  to  be  unreasonable  or 
improper  so  long  as  there  were  findings  and  substantial 
evidence  to  support  them  which  j\istified  the  action  of 
the  Administrator. 

Here,  the  food  was  identified  under  the  name  ''canned 
oysters,"  but  because  of  the  difference  in  size  of  oysters 
and  because  the  ostrea  gigas  type  has  utility  as  a  frying 
oyster,  the  Administrator  required  that  the  label  designate 
the  form  of  the  oyster  component,  i.  e.,  whether  whole, 
pieces,  or  cuts  and  whether  oysters  or  Pacific  oysters  or 
Olympia  oysters.^ 

The  Administrator's  action  was  supported  by  all  the  evi- 
dence of  record. 

2.  There  is  Substantial  Evidence  to  Support  the  Findings  that  Pacific  Oysters  can 
be  Packed  to  meet  a  BV'a  Ounce  Drained  Weight  Requirement  Without  Quality 
or  Appearance  Impairment. 

Petitioner's  concise  summary  (Br.  73-74)  argues  that 
the  614  ounce  fill  requirement  of  the  order  would  result  in 
excessive  crowding  of  oysters  in  the  can  and  with  it  ''dis- 
coloration, disfiguration,  distortion,  and  breakage"  thereby 
destroying  "the  quality  pack  of  Western  oysters"  as  pro- 
duced by  petitioner. 

The  fundamental  principle  on  which  the  standard  of  fill 
of  container  was  based  is  that  a  non-transparent  con- 
tainer— such  as  a  can — serves  not  only  as  a  packing  recep- 
tacle but  also  as  an  index  to  consumers  as  to  the  quantity 
of  food  contained  therein.  It  is  common  knowledge  that 
as  between  non-transparent  containers  with  the  same 
amount  of  food,  consumers  will  choose  the  one  that  is  largest 
unless  considerations  of  price  impel  a  different  selection. 

3  See  for  comparison  21  CFR  Cum.  Supp.  27.0(6)  wliieli  requires  that 
canned  peaches  be  labeled  to  specify  the  variety,  Freestone  or  Cling,  White 
or  Yellow,  and  the  form,  whole,  halves,  quarters,  sliced,  etc. 
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The  Food  and  Drug  Administration  long  has  operated  upon 
the  principle— accepted  throughout  the  canned  food  in- 
dustry—that the  can  should  be  filled  to  the  greatest  extent 
practicable  for  packing  and  processing  without  injuring  the 
quality  and  appearance  of  the  contents.  Brine  is  a  per- 
mitted addition  only  to  the  extent  necessary  to  fill  the  in- 
terstices of  the  can  and  to  cover  the  product. 

Every  witness  at  the  hearing  agreed  that  there  should 
be  but  one  standard  of  fill  of  container  for  canned  oysters 
and  the  Administrator  concluded  that  separate  require- 
ments of  fill  for  a  single  sized  can  would  likely  confuse  and 
deceive  consumers.  It  is  entirely  clear  that  the  No.  1  EO 
can  packed  to  yield  but  5  ounces  of  oysters  is  slack-filled. 
It  cannot  be  disputed  on  this  record  that  enough  oysters 
may  be  placed  in  the  can  to  give  a  6yo-ounce  cut-out  weight. 
The  only  question  seriously  presented  is  whether  the  higher 
drained  weight  results  in  quality  impairment  to  an  extent 
that  would  make  it  illegal. 

The  Food  and  Drug  Administration's  preparation  for  the 
hearing  on  proposals  to  fix  a  standard  of  fill  of  container 
for  canned  oysters  began  insofar  as  the  record  is  concerned 
in  May,  1945.  An  inspector  of  the  Food  and  Drug  Admin- 
istration prepared  a  number  of  experimental  packs  of 
canned  Pacific  oysters  in  the  Oyster  Growers  Service 
Association  cannery  at  North  Bend,  Washington.  The  de- 
tails of  the  work  are  shown  in  Exhibit  9  and  are  discussed 
beginning  at  page  97  of  the  record.  The  regular  factory 
treatment,  with  two  minor  exceptions,  was  followed  from 
the  time  of  shucking  until  the  oysters  were  packed  in  the 
cans.  (R.  102.)  The  results  show  that  a  put-in  weight 
necessary  to  attain  drained  weights  from  6.75  to  8.46  ounces 
were  made  without  difiBculty  (R.  107).  Examination  of  the 
cans  by  Mr.  Rowe,  a  witness  at  the  hearing,  showed  that 
the  oysters  taken  from  them  were  normal  in  appearance 
(R.  106).  No  pressure  in  packing  was  required.  (Ex.  9.) 
The  only  appearance  defects  noted  were  liver  spots  which 
are  clearly  unrelated  to  fill  (Ex.  9(a)  and  (c)). 

The  second  experimental  packs  were  prepared  in  April, 
1946,  by  another  inspector  of  the  Food  and  Drug  Admin- 


20 

istration  in  the  cannery  of  Willapoint  Oysters,  Inc.,  at 
Bay  Center,  Washington.  This  is  discusssd  beginning  at 
page  108  of  the  record.  The  details  are  reported  in  Exhibit 
10.  The  cans  used  were  No.  1  tall  cans,  301-411  in  size. 
This  pack  was  made  with  ordinary  cannery  procedure  to 
meet  a  higher  requirement  for  fill  and  the  desired  put-in 
weight  was  easily  obtained  without  exerting  pressure  on 
the  oysters.  (Ex.  10.)  The  results  showing  the  cut-out 
weights  are  disclosed  at  page  115  of  the  record.  The  ap- 
pearance of  the  oysters  was  normal  (R.  114),  the  exhibit 
showing  that  in  a  few  instances  the  top  oyster  was  flattened 
and  in  two  cans  there  was  a  slight  discoloration  (Ex,  10(c) ). 

In  February  and  March,  1947,  another  pack  was  made 
by  Mr.  Rowe  and  Inspectors  Risley  and  Hansen  in  the 
cannery  of  the  Coast  Oyster  Co.,  South  Bend,  Washington, 
now  operated  by  the  Petitioner  (R.  751).  These  packs  are 
discussed  beginning  at  page  115  of  the  record.  The  details 
are  reported  in  Exhibits  11  and  12  (R.  119).  Both  pre- 
steamed  and  raw  shucked  oysters  were  canned,  and  the 
only  modification  of  cannery  practice  was  an  experiment 
with  a  home-made  exhaust  box  (Ex.  11,  R.  121)  and  in  a 
few  instances  the  plunger  was  not  used. 

It  also  appears  that  nine  cans  of  the  Rowe  experimental 
pack  shown  on  Exhibits  11-L  to  Q  (Codes  OA42,  OB42  and 
OC42)  were  on  hand  and  were  opened  at  the  hearing  before 
the  Examiner  at  Washington,  and  the  drained  weights 
determined.  The  results  are  shown  at  page  653  of  the 
record. 

The  experimental  packs  show  clearly  that  there  is  no 
difficulty  under  commercial  practice  to  place  -  in  the  can 
enough  oysters  that  have  been  prepared  by  a  reasonable 
method  of  pre-steaming  so  as  to  meet  the  61.^  ounce  fill.* 
This  point  is  not  seriously  controverted  by  any  evidence  in 
the  record  (R.  775).  There  is  no  practical  difference  in 
the  results  shown  by  the  experimental  packs  put  up  by 
representatives  of  the  canners.     (Exhibits  14A  and  15 A.) 


4  The  results  show  that  by  the  use  of  the  ordinary  commercial  practice  and 
with  a  customary  pre-steaming  period  an  8-ounee  fill  will  yield  a  drained 
weight  of  6I/2  ounces  with  a  reasonable  margin  of  safety. 
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The  only  suggestion  that  tins  cannot  be  done  is  in  the 
general  statement  that  it  is  impossible  to  meet  the  required 
fill  (Br.  75). 

The  arguable  question  whether  there  was  any  substan- 
tial change  in  appearance  or  quality  in  the  experimental 
packs  made  to  meet  the  increased  fill  can  be  determined  on 
a  realistic  basis  only  by  comparisons  of  cans  taken  from 
that  pack  with  the  commercially  canned  product  having  a 
much  lower  drained  weight.  Comparisons  both  by  wit- 
nesses who  appeared  for  the  Food  and  Drug  Administration 
and  by  witnesses  who  appeared  for  the  West  Coast  industry 
show  that  so  far  as  appearance  and  taste  of  oysters  are 
concerned,  oysters  taken  from  the  experimental  packs  are 
essentially  as  satisfactory  as  commercially  canned  Pacific 
oysters. 

The  oysters  packed  by  Mr.  Reed  were  opened  and  ex- 
amined at  the  Food  and  Drug  Administration  and  the 
general  appearance  observed  (R.  103).  In  general,  all  had 
the  appearance  of  the  ordinary  Pacific  canned  oyster  (R. 
106).  There  was  no  evidence  of  over-filling  (R.  107).  No 
browning  whatsoever  was  noticed.     (R.  664.) 

The  condition  of  each  can  packed  by  Mr.  Rowe  was  also 
observed  and  is  noted  under  the  heading  '' Appearance"  on 
Exhibits  llA  to  Q.  These  notations  disclose  no  discolora- 
tion in  a  substantial  number  of  cans,  and  the  balance  range 
from  slight  discoloration  or  very  slight  browning  to  brown 
spots  and  discolored  oysters  at  the  top.  The  discoloration 
or  browning  was  noted  both  in  the  light  fills  and  the  heavy 
fills  (R.  122). 

Samples  of  commercially  packed  Pacific  and  Southern 
oysters  collected  by  the  Food  and  Drug  Administration  were 
examined  by  Rowe  (R.  125).  These  cans  were  obtained 
upon  the  open  market  (R.  637).  The  results  of  these  ex- 
aminations are  shown  on  Exhibit  21  (R.  631).  The  Pacific 
oysters  were  packed  to  yield  a  drained  weight  of  5  ounces, 
and  the  Southern  oysters  to  yield  a  drained  weight  of  lYo 
ounces.  The  cans  of  Pacific  oysters  were  in  no  instance 
full  of  oysters,  while  the  cans  of  small  oysters  were  gen- 
erally well  filled.     When  the  cans  were  not  full  of  oysters 
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the  oysters  were  replaced  by  liquid.  Tlie  quality  of  tlie 
commercially  packed  Pacific  oysters  referred  to  on  Exhibit 
21  was  in  no  way  superior  to  that  of  the  experimental  packs 
on  v/hich  the  drained  weight  was  7  ounces  or  more  (R.  125). 
The  information  on  Exhibit  21  also  discloses  that  the  cans 
contained  about  one-half  oyster  meat  and  one-half  liquid. 
A  typical  example  is  discussed  at  page  635  of  the  record. 
The  can  contained  5.33  ounces  of  oysters  and  5.47  of  liquid. 
Another  can  held  4.44  ounces  of  oyster  meat  and  5.44  of 
liquid.  On  the  average  those  cans  which  disclose  approxi- 
mately 51/0  ounces  of  oysters  contained  as  much  liquid  as 
oyster  meat  (Exhibit  21). 

The  basis  of  the  petitioner's  claim  that  a  serious  impair- 
ment in  quality  will  result  when  drained  weights  in  excess 
of  5  ounces  are  used  in  the  so-called  "demerit"  system 
which  was  devised  by  representatives  of  the  canners  for 
the  purposes  of  this  case.  The  result  claimed  for  the  sys- 
tem is  disclosed  on  Exhibits  14  through  20  which  tend  to 
show  quality  deterioration  as  the  pack  increased  from  a 
6V2  ounce  fill-in  weight  to  a  10  ounce  fill-in  weight. 

These  exhibits,  together  with  the  oral  testimony  of  Clough 
and  Esveldt,  were  said  to  reveal  appearance  and  quality  de- 
terioration due  to  the  increased  fill.  Deterioration  was 
found  by  the  application  of  a  system  which  consisted  of 
giving  demerits  of  various  numbers  for  factors  chosen  by 
these  witnesses.  The  reasons  for  giving  the  precise  number 
of  demerits  in  each  instance  were  not  explained,  and  they 
were  of  necessity  arbitrarily  assigned.  But  after  exhibits 
14  through  16  were  offered,  the  evidence  which  was  de- 
veloped on  cross-examination  showed  it  impossible  to  re- 
late any  of  the  grading  results  as  shown  on  the  deterioration 
tables  to  any  can  as  shown  on  the  summary  of  the  labora- 
tory pack.  The  exhibit  simply  did  not  contain  the  informa- 
tion (R.  573). 

To  meet  the  situation,  some  work  sheets  were  offered 
by  the  Pacific  canners  and  Exhibit  19  was  prepared  and 
placed  in  evidence  by  them.  For  all  practical  purposes 
Exhibit  19  is  a  comprehensive   summary  of,  and  super- 
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sedes,  the  material  in  the  preceding  exhibits  in  that  it  con- 
tains all  information  in  such  exhibits,  but  is  much  more 
detailed  as  to  each  can.^ 

Exhibit  19  reveals  the  fallacy  of  the  demerit  system. 
Analysis  of  all  the  data  contained  in  that  Exhibit  shows 
that  there  were  no  significant  changes  in  the  factors  noted 
that  could  be  attributed  to  fill.  A  tabulation  has  been 
made  of  the  total  number  of  oysters  and  the  total  drained 
weight  of  each  pack  as  tabulated  on  Exhibit  19  in  respect  to 
the  fill-in  weights  from  6Y2  to  81/.  ounces.  From  these 
figures  the  percent  of  oysters  and  the  number  of  oysters 
per  ounce  of  drained  weight  which  exhibited  each  of  the 
characteristics  has  been  noted.  The  results  are  summarized 
in  charts  attached  to  this  brief  as  Appendices  A  &  B.  The 
charts  show  very  graphically  that  an  increase  in  fill  from 
5.4  ounces  of  drained  weight  to  6.9  ounces  of  drained  weight 
did  not  result  in  a  greater  number  of  broken  oysters,  in 
additional  oysters  showing  browning,  or  in  more  twisted 
oysters.  The  graphs  show  that  there  was  a  slight  increase 
in  the  factor  called  pressure.  The  packs  having  5.4  ounces 
average  drained  w^eight  have  2.2%  of  the  oysters  showing 
pressure  while  the  packs  having  an  average  drained  weight 
of  6.6  ounces  have  7.1%  of  the  oysters  showing  ''pressure." 
The  graphs  indicate  a  trend  in  the  number  of  oysters  that 
were  twisted,  as  this  number  seemingly  increases  with  the 
increased  fill.  The  differences,  how^ever,  are  not  statis- 
tically significant  because  of  the  large  variations  between 
the  packs  within  each  level  of  fill  and  the  large  amount 
of  overlapping  between  the  number  twisted  on  the  lower 
fills  and  the  number  twisted  on  the  higher  fills ;  for  example, 
one  pack  of  7  cans  of  oysters  with  an  average  drained  weight 
of  6Y2  ounces  had  no  oysters  twisted,  whereas  a  pack  of  12 
cans  with  an  average  drained  weight  of  5.4  ounces  had  18% 
of  twisted  oysters. 

It  is  conceded  by  a  witness  for  the  canners  that  the  8 
experimental  cans  shown  on  the  top  line  of  Exhibit  15  with 

5  Exhibit  19  is  a  summary  taken  from  work  sheets.  It  is  in  every  sense 
comparable  to  Exhibit  33  to  which  petitioner  seriously  objects. 
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an  8-ounce  fill-in  weight  and  the  average  drained  weight 
of  5.21  ounces  represent  good  commercial  practice  (R. 
397,  398).  Yet  it  appears  that  in  these  8  cans  were  found  3 
broken  oysters  and  3  twisted  oysters.  The  witness  ex- 
plained the  situation  as  due  to  the  high  count  of  oysters. 
(63  oysters  as  shown  on  Exhibit  17,  page  3).  Other  ex- 
amples may  be  shown.^ 

There  is  abundant  evidence  in  the  record  to  sustain  the 
finding  of  the  Administrator  to  the  effect  that  there  is  no 
significant  correlation  between  the  incidence  of  these  so- 
called  demerit  conditions  and  the  drained  weight,  when  the 
percent  of  oysters  showing  defects  is  considered  instead  of 
the  sum  of  "demerits"  per  can.  (Finding  7,  Petitioner's 
Appendix  A,  page  10.) 

The  authors  of  the  demerit  system  frankly  admitted  that 
it  is  entirely  new  and  untried  and  was  devised  by  them 
during  the  course  of  the  examination  of  the  experimental 
packs  without  any  idea  of  showing  what  the  actual  com- 
mercial quality  of  the  packs  might  be.  (R.  214.)  It  is 
conceded  that  the  choice  of  the  comparative  scale  of  de- 
merits was  entirely  their  own  (R.  241),  and  that  the 
assignment  of  a  certain  number  of  "demerits"  to  a  certain 
condition  was  based  solely  upon  opinion  as  to  their  com- 
parative value  and  was  entirely  arbitrary  (R.  240).  The 
system  was  not  devised  to  show  what  the  consumer  concept 
of  the  canned  oysters  might  be.  It  was  not  the  purpose 
to  meet  a  qualitative  definition,  Discolorations  which  fre- 
quently occur  in  canned  oysters  other  than  browning,  such 
as  liverspots,  were  discarded  although  there  may  be  con- 
fusion in  the  cause  of  the  discoloration  (R.  238,  239,  684). 
It  is  said  that  the  black  area  on  the  mantle  of  the  Pacific 
oyster,  far  from  being  a  discoloration  or  a  disadvantage,  is 

6  The  packs  of  medium  size  oysters  shown  on  Exhibit  19  indicate  that  the 
percentage  of  broken  oysters  is  greater  at  the  6^/^  ounce  fill-in  weight  than 
at  the  7%  ounce  and  8  ounce  fill-in  weights.  The  percentage  of  broken 
oysters  at  the  S^/^  ounce  fill-in  weight  appears  to  be  only  slightly  more  than 
at  the  6^/^  ounce  fill-in  weight. 
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in  fact  a  healthy  characteristic  of  the  oyster  (R.  732)/  No 
account  was  taken  of  other  factors  which  are  considered  in 
grading  oysters  from  a  commercial  standpoint,  and  the 
system  has  no  similarity  to  the  grading  of  any  other  sea 
food  (R.  273).  The  purpose  of  the  experiment  was  to 
search  for  objectionable  characteristics  resulting  from 
the  increased  fill  of  container  and  no  attempt  to  correla- 
tion to  commercial  grade  was  obtained  (R.  386,  395,  680). 
It  could  not  be  carried  over  into  commercial  grading  of 
oysters  (R.  269).  The  vulnerability  of  the  test  was  con- 
ceded (R.  240). 

Petitioner's  Specifications  of  Errors  No.  22  through  27 
attack  Finding  6  of  the  March  10  order  (Br.  60-61).  There 
appears  to  be  no  assault  on  Finding  17  of  the  supple- 
mental order  in  so  far  as  it  states  "Based  on  the  number 
of  oysters  show^ing  .  .  .  defects,  there  is  no  real  ditference 
between  canned  oysters  filled  to  yield  5  ounces  of  drained 
weight  and  those  filled  to  yield  6Vi>  ounces  drained  weight 
whether  oysters  were  pre-steamed  or  blanched."  Assign- 
ment 22  complains  because  Finding  6  omitted  to  show  that 
experimental  packs  sponsored  by  canners  of  Pacific  oysters 
reveals  a  serious  impairment  of  quality  when  drained 
weights  in  excess  of  5  ounces  were  used.  As  we  have 
pointed  out,  a  careful  analysis  and  evaluation  of  the  evi- 
dence offered  by  the  canners,  including  their  exhibits,  shows 
that  there  was  no  significant  change  even  in  the  factors 
which  they  emphasized  as  evidencing  deterioration,  with 
the  single  exception  of  the  factor  called  "pressure." 

This  specification  also  complains  of  the  finding  that  the 
number  of  demerits  given  was  made  on  an  arbitrary  basis. 
We  have  pointed  out  that  the  evidence  shows  without  dis- 
pute that  the  demerits  assigned  were  arbitrarily  chosen 
and  without  reference  to  the  true  quality  of  the  pack  or  to 
the  commercial  acceptability  of  the  product. 

Specification  23  complains  of  Finding  6  in  so  far  as  it 
finds  to  the  effect  that  browning  can  be  eliminated  by  the 

7  But  see  testimony  of  Esveldt  (K.  679-680)  to  the  effect  tliat  the  black 
mantle  always  has  been  a  problem  of  the  industry,  affects  quality,  but  was 
not  taken  into  account  in  the  demerit  system. 
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removal  of  excess  entrapped  air.  The  finding  is  not  in 
those  terms.  The  Administrator  fomid  that  browning  ''is 
related  to  the  amount  of  entrapped  air  in  the  can  at  the 
time  of  closure.  Excess  entrapped  air  can  be  avoided  in 
good  manufacturing  practice."  This  finding  is  supported 
by  all  of  the  evidence.  The  specification  also  claims  that 
the  finding  erroneously  suggests  that  liverspots  are  nor- 
mally in  Pacific  oysters.  The  witnesses  for  the  canners 
testify  that  liverspot  discoloration  and  the  dark  mantle  on 
Pacific  oysters  are  among  the  greatest  problems  of  the 
industry.     (R.  163,  173,  539,  680,  732). 

Specification  24  complains  of  Finding  6  in  so  far  as  it 
states  that  pressure  marks  are  not  unsightly.  This  finding 
has  ample  support  in  the  record  (R.  984,  985)  and  is  not 
overcome  by  the  contrary  statement  cited  by  the  petitioner. 
Since  there  had  been  no  cans  of  Pacific  oysters  filled  to 
capacity,  the  condition  called  pressure  naturally  has  not 
been  encountered  and  there  has  been  no  showing  that  the 
consuming  public  is  aware  of  the  condition  or  that  it  would 
be  taken  into  account  in  evaluating  the  canned  product.® 
There  is  no  substantial  evidence  that  pressure  causes  any 
substantial  impairment  in  quality. 

Specification  25  complains  of  Finding  6  in  omitting  to 
show  that  the  Pacific  oyster  is  susceptible  to  breakage.  It 
is  not  denied  that  the  Pacific  oyster  is  susceptible  to  break- 
age (see  Finding  2  of  Definitions  and  Standards  of  Iden- 
tity). Finding  6  simply  is  to  the  effect  that  breakage 
does  not  increase  as  the  fill  increases. 

Specification  26  complains  of  Finding  6  in  so  far  as  it 
states  that  there  is  no  significant  correlation  between  the 
various  blemishes  and  the  drained  weight  of  oysters.  The 
finding  is  not  in  those  terms.  It  states  ''except  in  the  case 
of  the  condition  called  pressure,  there  is  no  significant  cor- 
relation between  the  conditions ' '  [browning,  twisting,  break- 
ing, and  tearing].  As  we  have  shown,  a  careful  evaluation 
of  all  the  evidence  reveals  that  the  realistic  incidence  of 

8  Dr.  Clough  testified  (E.  247)  tliat  consumer  probably  would  not  prefer 
to  have  an  oyster  that  was  flat  on  one  side  replaced  by  water.  Exhibit  27 
notes  "pressure"  but  does  not  mention  it  as  adversely  affecting  quality. 
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these  conditions  does  not  increase  as  the  fill  increases  and 
that  oysters  can  be  filled  to  yield  a  cut-out  weight  of  at  least 
6y2  ounces  without  significant  impairment  of  the  quality  of 
the  oysters. 

Specification  27  complains  that  Finding  6  failed  to  take 
into  account  the  affidavits  offered  by  petitioner  as  Exhibits 
28,  29  and  30.  Since  those  exhibits  were  not  in  the  record 
when  Finding  6  w^as  made,  it  is  logical  enough  that  they 
were  not  taken  into  consideration.  However,  the  exhibits 
were  fully  considered  before  the  supplemental  findings  were 
made.  The  Consumers  Acceptance  Test  involved  the  sam- 
pling of  oyster  stew  and  fried  oysters  prepared  from  three 
brands  of  canned  oysters,  blanched  and  pre-steamed  Pa- 
cific oysters  from  5-ounce  packs,  and  Southern  oysters  from 
a  7y2-ounce  pack.  No  Pacific  oysters  with  increased  drained 
weight  w^ere  involved.  While  the  comparative  quality  of 
oyster  stew  and  fried  oysters  prepared  from  the  different 
commercial  packs  may  be  a  legitimate  competitive  factor 
in  the  industry,  it  fails  to  cast  any  light  on  the  effects  of 
the  increased  fill  of  container  and  is  wholly  immaterial  to 
the  inquiry. 

The  finding  referred  to  in  Specification  28  refers  to  raw 
oysters  and  not  pre-steamed  or  blanched  oysters. 

Specifications  33  and  46  complain  of  a  failure  to  find  that 

the  liquid  from  blanched   oysters  has   a   sig^lificant   food 

value.'''     It  is  an  admitted  fact  that  the  consumer  prefers  the 

oyster.     (R.  447,  447a.)     After  all  it  is  the  oysters  rather 

than  the  liquid  that  the  consumer  buys  and  for  which  the 

standard  is  being  fixed. 

,      Specifications  43,  44  and  49  complain  because  the  stand- 

1  ard  will  require  a  larger  fill-in  weight  of  Pacific  oysters  and 

•  permit  a  smaller  fill-in  weight  for  eastern  oysters  with  a 

,  corresponding  increase  in  the  amount  of  added  liquid.     The 

I  net  result  in  either  case  is  that  the  consumer  wdll  get  the 

!  same  amount  of  "oysters." 

The  evidence  at  the  first  hearing  included  testimony  and 

exhibits  with  respect  to  (a)   canned  oysters  packed  after 

t  pre-steaming  and  (b)  canned  oysters  prepared  from  raw 

1      9  See  Findings  6   (Identity)  and  15   (Fill). 
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shucked  oysters  without  prior  heat  treatment.  The  Ad- 
ministrator eonckidod,  upon  consideration  and  careful 
evaluation  of  all  of  the  evidence,  that  the  Gi/o-ounce  fill  of 
container  requirement  was  reasonably  calculated  to  promote 
honesty  and  fair  dealing  in  the  interest  of  consumers  and 
could  be  met  without  quality  impairment  of  the  canned 
product.  On  application  of  the  petitioner,  the  Court 
ordered  the  proceeding  remanded  for  the  receipt  of  such 
evidence  as  the  petitioner  might  produce. 

We  previously  have  pointed  out  that  petitioner  pre- 
sented at  the  second  hearing  no  container  studies  made  on 
its  own  behalf.  Exhibit  27  included  an  evaluation  by  Dr. 
Clough  ^°  and  Mr.  Willet.  This  exhibit  grades  the  canned 
oysters  according  to  the  demerit  system  which  the  Ad- 
ministrator found  not  reasonably  related  to  trade  or  con- 
sumer concepts  of  quality.  The  exhibit  makes  no  com- 
parison of  the  61/2-ounce  fill  canned  product  with  the  com- 
mercially produced  food.  It,  therefore,  does  not  show  that 
increasing  the  fill  to  6i/^  ounces  drained  weight  results  in 
quality  or  appearance  deterioration. 

The  day  after  the  remand  by  this  Court  the  Food  and 
Drug  Administration  set  to  work  to  get  the  necessary  fac- 
tual evidence  to  show  whether  the  GVo-ounce  fill  could  rea- 
sonably be  met  with  the  new  blanching  process.  The  Ad- 
ministration's representative  went  to  the  petitioner's  plant 
first.  The  inspector  was  not  permitted  to  make  the  neces- 
sary packs  there  at  that  time.  He  carefully  observed  the 
blanching  process  in  use.  An  average  put-in  weight  of  7.42 
ounces  was  being  used.  The  cans  appeared  to  be  slack 
filled.  Twelve  cans  of  labeled  stock  were  obtained  and  sent 
to  the  Food  and  Drug  Administration.  (E.  854-855,  858). 
The  representative  then  proceeded  to  the  cannery  of  the 
Northern  Oyster  Company,  Oysterville,  Washington  (R. 
859).  That  company  was  using  the  blanching  process  de- 
veloped by  petitioner  (E.  859),  and  the  inspector  was 
allowed  to  prepare  an  experimental  pack.  The  details  are 
discussed  beginning  on  page  860.    The  packers  encountered 


10  Dr.   Clough    (E.   675)    stated   that  he   was  not   familiar  with   commereial 
quality  of  canned  oysters. 
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no  difficulty  in  making  the  necessary  put-in  weight  (R.  861), 
and  the  packs  were  made  without  change  in  the  regular 
cannery  practice  excej^t  for  the  addition  of  extra  oysters 
in  the  cans.  A  sample  of  the  5-ounce  commercial  pack  was 
taken  at  the  same  time  (R.  862,  863).  At  the  time  of 
preparation  of  the  experimental  pack,  data  was  obtained  to 
show  the  loss  in  liquid  and  solids  that  occurred  during 
blanching  (R.  863). 

On  June  11  an  experimental  pack  was  made  under  com- 
mercial conditions  at  the  E.  H.  Bendiksen  plant  at  Ocean 
Park,  Washington.  The  details  are  reported  at  page  863 
of  the  record.  Loss  during  blanching  was  determined  (R. 
866).  Thepack  was  made  without  difficulty  (R.  866).  For 
comparative  purposes,  one  case  of  the  company's  com- 
mercial blanched  canned  oysters  and  one  case  of  com- 
mercial pre-steamed  canned  oysters  were  taken  (R.  867). 
Certain  chemical  determinations  were  made  in  the  Seattle 
laboratories  of  the  Food  and  Drug  Administration  (R. 
868). 

Finally,  on  June  16  arrangements  were  made  for  the 
production  of  an  experimental  pack  in  the  petitioner's 
cannery  (R.  868-869).  The  record  (R.  869)  includes  the 
details  of  this  pack.  Weighings  before  and  after  blanching 
showed  a  14%  loss  in  weight  during  the  blanching  process 
(R.  870).  The  packer  encountered  no  difficulty  in  making 
the  necessary  weights,  and  the  cans  went  through  the  proc- 
ess without  incident  (R.  870,  1120).  For  comparative  pur- 
poses, one  case  of  the  regular  commercial  pack  was  taken 
from  the  same  retort  tray  (R.  872),  and  another  sample 
of  the  five  ounce  commercial  production  was  taken.  Chemi- 
cal determinations  were  made  in  Seattle  (R.  875). 
,  All  of  the  plants  were  using  a  put-in  weight  of  7^/4 
•ounces.  A  put-in  weight  of  9%  ounces  was  used  for  the 
.experimental  pack.  Otherwise,  the  regular  plant  method 
lused  at  each  plant  was  followed  and  in  each  case  the  pro- 
icedure  followed  was  as  near  as  could  be  to  that  used  at  the 
petitioner's  plant.  No  changes  in  equipment  were  required 
,(R.  859-876).  The  packing  of  the  oysters  at  the  put-in 
•weight  of  9%  ounces  was  accomplished  in  accordance  with 
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the  usual  methods  by  the  employees  of  the  plants  without 
any  difficulty  (R.  859,  861,  866,  869,  870,  871).  A  12-can 
sample  of  each  of  the  experimental  packs  was  sent  to  the 
Food  and  Drug  Administration,  together  with  samples  of 
the  regular  commercial  pack  from  each  of  the  plants. 

The  inspector  then  selected  one  sample  of  five  ounces 
pre-steamed  canned  oysters  (Bendiksen),  one  sample  of 
five  ounce  blanched  canned  oysters  (Willapoint),  and  one 
sample  of  61/2  ounce  blanched  canned  oysters  for  display 
to  purchasers  (R.  877-879).  The  buyers,  with  one  excep- 
tion, preferred  the  pre-steamed  oysters  (R.  879).  They  saw 
no  deterioration  in  quality  attributable  to  the  increased  fill 
(R.  880-881). 

The  samples  put  up  and  collected  by  the  inspector  at  the 
plants  referred  to,  together  with  his  report  showing  the 
manner  by  which  the  samples  were  obtained,  were  received 
by  the  Food  and  Drug  Administration  and  the  samples 
examined  as  to  odor,  taste,  and  appearance,  by  Mr.  Callo- 
way, Mr.  Rowe,  and  by  three  chemists  employed  in  the 
Food  Division  (R.  799).  Nine  cans  of  each  sample  were 
examined  to  determine  the  drained  weight,  the  weight  of  the 
liquid  in  the  can  and  the  number  of  oysters  in  each  can. 
The  characteristics,  such  as  bro"v\Tiing  and  the  number  of 
twisted  and  broken  oysters  were  noted  (R.  808,  809,  814, 
821,  822).  Three  cans  of  each  sample  were  chemically  ex- 
amined to  determine  the  contents  of  solids,  ash,  salt  and 
protein.  The  results  of  these  examinations,  together  with 
the  report  received  from  the  inspector  as  to  the  put-in 
weights  are  shown  on  Exhibit  33  (R.  799-816)."  Mr.  Callo- 
w^ay  testified  as  to  the  details  of  the  examinations.  The 
other  participants  in  the  examination,  however,  were  pres- 
ent at  the  hearing  and  were  placed  upon  the  stand  for 

11  Exhibit  33  discloses  the  results  of  the  examination  of  the  experimental 
packs  put  up  by  Mr.  Hansen  at  the  following  plants:  Northern  Oyster  Co., 
F.  S.  No.  79-118-H.  E.  H.  Bendiksen  Co.,  F.  S.  No.  79-119-H.  Willapoint 
Oyster  Inc.,  F.  S.  No.  79-144:-H.  Also  the  results  of  the  Examination  of  the 
regular  commercial  packs  obtained  by  Mr.  Hansen  as  follows:  E.  H.  Bendik- 
sen Co.,  F.  S.  79-120-H.  Northern  Oyster  Co.,  F.  S.  79-141-H.  Willapoint 
Oysters,  Inc.,  F.  S.  79-142-H  and  F.  S.  79-145-H. 
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cross-examination  by  Mr.  Steplian.  He  chose  not  to  ask 
any  questions  as  to  tlie  details  of  the  examinations.  The 
only  objection  to  the  exhibit  was  that  the  original  records 
were  not  present  (R,  817).  The  record  shows,  page  858, 
that  all  such  original  records  were  made  available  to  coun- 
sel for  petitioner  for  cross-examination. 

As  sho^\Ti  on  Exhibit  33,  the  conclusions  of  the  chemists 
who  examined  the  packs  were  that  the  high  fill  did  not  result 
in  any  significant  increase  in  broken  oysters,  twisted  oysters, 
or  browned  oysters  (B.  821-822,  824-825,  829).  Botli  by 
chemical  analysis  and  by  organoleptic  examination,  the 
blanched  oysters  were  determined  to  be  for  practical  pur- 
poses indistinguishable  from  oysters  prepared  from  the 
pre-steaming  method  (E.  800,  802,  824-825,  829-831).  The 
blanched  oysters  packed  to  cutout  weights  well  above  6V2 
ounces  were  indistinguishable  from  presteamed  oysters  in 
odor,  taste,  and  appearance.  The  liquid  portion  of  the 
blanched  canned  oysters  was  less  attractive  (R.  800).  Cans 
filled  to  yield  only  five  ounces  of  oyster  meat  were  slack- 
filled  (R.  803,  854,  Ex.  32).  When  the  liquid  was  removed, 
the  oysters  occupied  only  a  little  more  than  one-half  of  the 
space  in  the  cans  (R.  806,  808,  Ex.  32). 

The  record  shows  that  blanching  as  ordinarily  practiced 
has  essentially  the   same  effect  on  oysters  as  does  pre- 
steaming  (R.  827-828).    In  both  processes  the  oysters  are 
partially  cooked  and  some  liquid  is  lost.     An  additional 
amount  of  liquid  is  added  in  both  processes.     The  con- 
sumer gets  a  product  which  is  indistinguishable  as  far  as 
'  the  oysters  are  concerned.     When  the  put-in  weight  is  suf- 
;  ficient  to  yield  a  drained  weight  of  61/2  ounces,  the  water 
I  added  amounts  to  from  li/o  to  2  ounces.     When  71/2  ounces 
I  are  put  in  the  can  to  yield  a  drained  weight  of  5  ounces, 
about  3i/>  ounces  of  water  are  added  to  the  can.     When  less 
1  water  is  added  there  is  a  slightly  higher  concentration  of 
I  solids  and  the  liquid  has  a  stronger  taste  (R.  829-831).  The 
I  liquid  taken  from  cans  prepared  by  either  method  is  ap- 
'  proximately  the   same   in   solids   and   ash    (R.   823)    even 
though  a  slight  amount  more  liquid  occurs  in  cans  pre- 
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pared  from  blanched  oysters.     The  principal  element  of 
food  value  in  the  liquid  is  glycogen  (R.  827-828)/^ 

Statistical  analysis  of  the  data  compiled  on  Exhibit  33  is 
graphically  set  forth  in  Appendices  C  and  D. 

This  shows  a  comparison  of  the  cans  filled  to  yield  5 
ounces  with  cans  filled  to  yield  6i/4  ounces  and  reveals 
that  there  was  no  significant  ditTerence  in  the  occurrence 
of  broken  oysters,  browned  oysters  or  twisted  oysters  nor 
in  the  number  of  oj^sters  showing  pressure. 

Two  cans  of  each  sample  were  cut,  the  liquid  drained 
and  the  cans  photographed.  These  photographs  are  in 
evidence  as  Exhibit  32  and  graphically  reflect  the  fill  of 
the  cans.  Cans  not  j^hotographed  were  substantially  iden- 
tical.^^ The  examination  disclosed  that  the  experimental 
packs  had  several  cans  with  drained  weights  over  7  ounces, 
and  that  for  practical  purposes  6I/2  ounces  is  a  reasonable 
well  filled  can  but  is  not  filled  to  capacity  (R.  831-832). 
A  comparison  may  be  made  between  commercial  packs 
of  blanched  and  pre-steamed  oysters  and  between  the  com- 
mercial packs  and  the  experimental  packs.  At  the  Bendik- 
sen  plant,  the  liquid  in  the  cans  is  very  carefully  controlled 
and  was  at  a  high  level.  Very  little  browning  is  shown 
in  any  of  the  cans.  The  weight  of  the  liquid  in  the  cans 
of  both  commercial  packs  exceeded  the  weight  of  the  oys- 
ters. The  chemical  analysis  of  the  two  commercial  sam- 
ples discloses  that  the  liquid  and  the  oysters  contain  prac- 
tically the  same  proportion  of  solids  (822,  823).  It  was 
found  that  the  loss  of  weight  of  oysters  during  the  blanch- 
ing process  ranged  from  17.2  per  cent  at  the  Bendiksen 
plant  to  14  percent  at  petitioner's  plant.  This  demon- 
ic The  commercial  packs  of  blanched  oysters  shown  on  Exhibit  33  disclose 
that  the  average  amount  of  liquid  per  can  is  more  than  the  average  drained 
weight  of  the  oysters. 

13  The  origin  of  the  cans  represented  by  Exhibit  32  may  be  determined 
by  the  code  numbers  shown  on  the  lid  of  each  can  in  the  photograph.  Code 
number  79118  H,  79119  H  and  79144  H  represent  the  experimental  packs 
with  drained  weights  calculated  at  6I/2  ounces.  The  others  represent  com- 
mercial packs  with  drained  weights  calculated  to  yield  5  ounces. 
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strates  that  blanching  has  essentially  the  same  effect  as 
pre-steaming,  which  is  further  verified  by  an  examination 
of  the  brine  used  for  the  blanching  (H.  825,  826), 

The  petitioner,  as  we  have  pointed  out,  does  not  chal- 
lenge the  essentials  of  Finding  17  of  the  supplemental 
order.  Instead,  Willapoint  attacks  the  entire  order  claim- 
ing that  it  is  void  because  the  Acting  Administrator  j)laced 
reliance  upon  Exhibit  33  (Br.  100).  The  petitioner  argues 
(1)  that  Exhibit  33  is  unworthy  of  credit  because  it  is  en- 
tirely inconsistent  with  Exhibit  27  offered  by  petitioner, 
the  greatest  inconsistency  being  in  reports  of  the  element 
of  browning  (Br.  97-98)  ;  (2)  that  cross-examination  of 
Mr.  Callaway  as  to  another  pack  developed  inconsistencies 
which  cast  grave  doubt  upon  the  trustworthiness  of  Ex- 
hibit 33  (Br.  98-99) ;  and  (3)  that  the  work  sheets  under- 
lying Exhibit  33  reveal  that  the  exhibit  is  ''honey-combed 
with  error"  (Br.  96).  Petitioner  asserts  that  Exhibit  33 
should  have  been  rejected  in  the  absence  of  work  sheets. 

The  simplest  answer,  perhaps,  to  all  such  argument  is 
that  it  goes  to  the  weight  of  the  evidence  and  not  to  its 
admissability.  And  it  was  for  the  Administrator  to  re- 
solve any  conflicts  in  the  evidence  and  to  decide  whether 
the  testimony  of  witnesses  who  appeared  at  the  hearing 
should  be  believed.  Land  o' Lakes  Creamieries  v.  McNutt, 
132  F.  (2d)  653,  658  (C.  C.  A.  8) ;  National  Labor  Relations 
Board  v.  Reeves  Rubber  Co.,  153  F.  (2d)  340,  342  (C.  C. 
A.  9). 

The  alleged  inconsistency  with  the  testimony  of  Dr. 
Clougli  is  certainly  not  sufficient  to  negative  the  entire 
examination  made  by  several  witnesses  in  the  Food  and 
Drug  Administration.  Dr.  Clough's  evidence  appears  in 
Exhibit  27,  which  is  an  affidavit  reporting  joint  results  by 
Dr.  Clough  and  Mr.  Willett.  Dr.  Clough  stated  that  he 
was  not  familiar  with  the  commercial  aspects  of  quality 
of  canned  oysters  (R.  675).  Dr.  Clough  made  no  com- 
parisons as  between  the  cans  filled  to  yield  6Y2  ounces 
and  the  regular  commercial  products.  Insofar  as  tlie 
record  shows,  the  deficiencies  noted  by  Dr.   Clough  and 
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Mr.  Willett  in  Exhibit  27  occurred  with  equal  frequency 
in  the  products  of  commercial  manufacture  collected  at 
the  same  time  the  experimental  packs  were  made. 

The  petitioner  attempts  to  make  much  of  alleged  in- 
consistencies in  the  testimony  of  Mr.  Callaway  as  to  a 
pack  of  oysters  made  at  the  cannery  of  the  Northern 
Oyster  Company  (Br.  98-100).  It  complains  that  the  find- 
ings failed  to  mention  inconsistencies  developed  on  cross- 
examination  (Specification  42;  Br.  65-66).  Again,  we 
should  say  that  the  complaint  goes  to  the  weight  of  the 
evidence  and  the  credibility  of  the  witness.  However,  no 
essential  inconsistencies  in  the  testimony  w^ere  developed  on 
cross-examination.  During  the  course  of  his  lengthy  cross- 
examination,  petitioner's  counsel  developed  nothing  of 
more  significance  than  that  Exhibit  33,  prepared  under  Mr. 
Callaway's  direction,  reported  the  word  "oysters"  rather 
than  "oyster",  and  that  the  words  "no  defects  noted" 
were  reported  rather  than  "OK"  or  "OK  picture"  which 
appeared  on  the  work  sheets  (R.  925-934,  938,  944,  998). 
In  any  event,  these  apparent  discrepancies  were  fully  de- 
veloped and  a  complete  explanation  made  before  the  rec- 
ord reached  the  Acting  Administrator.  He  evaluated  the 
evidence  after  the  petitioner's  points  were  made. 

There  w^as  certainly  no  unfairness  in  restricting  the 
cross-examination.  The  presiding  officer  was  unusually 
lenient  in  permitting  Mr.  Stephan  to  follow  lines  of  in- 
terrogation that  had  no  purpose  other  than  to  cast  con- 
fusion and  misunderstanding  into  the  record. 

Petitioner  argues  that  the  work  sheets  underlying  Ex- 
hibit 33  reveal  that  the  exhibit  is  "honey  combed  with 
error",  and  it  asserts  that  the  exhibit  should  have  been 
rejected  in  the  absence  of  the  work  sheets. 

So  that  there  will  be  no  misunderstanding,  the  so-called 
work  sheets  were  the  papers  used  in  the  laboratory  to 
record  the  information  originally.  The  material  then  was 
transposed  to  Exhibit  33.  This  exhibit  was  called  a  mas- 
ter sheet  by  the  witness,  but  it  is  exactly  the  same  in  kind 
as  Exhibit  19  which  Pacific  canners  designated  as  a  work 
sheet.     The  so-called  work  sheets  made  in  the  laboratory 
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were  made  available  to  counsel,  and  he  was  permitted  to 
use  them  throughout  his  cross-examination  (R.  1000). 
Nevertheless,  he  claims  that  the  order  should  be  set  aside 
because  the  laboratory  work  sheets  were  not  put  in  evi- 
dence. We  respectfully  submit  that  no  prejudice  to  peti- 
tioner has  been  shown  by  reason  of  the  refusal  to  admit 
the  work  sheets  in  evidence. 

In  addition  to  the  work  sheets,  petitioner  was  given 
ample  opportunity  to  cross-examine  each  of  the  chemists 
who  participated  in  the  examination  and  evaluation  of 
the  cans  of  oysters  (R.  1011,  1013,  1015).  He  chose  not 
to  examine  those  participants.  Rather,  he  sought  to  leave 
in  the  record  an  inference  that  the  men  were  underlings 
subject  to  the  will  of  Mr.  Callaway  (R.  952-953).  There 
is  no  support  for  such  inference  and  the  only  logical  rea- 
son for  petitioner's  failure  to  examine  the  witnesses  is 
that  counsel  knew  that  their  evidence  would  strongly  cor- 
roborate that  of  the  witness  Callaway. 

If  needed,  there  is  further  corroboration  of  Mr.  Calla- 
way's evidence  in  the  detailed  chemical  results  reported, 
and  in  the  evaluation  of  the  packs  by  large  scale  buyers. 

Another  arg-ument,  along  the  same  lines,  is  that  the 
examinations  reported  in  Exhibit  33  are  without  weight 
because  the  method  of  examination  used  was  faulty  (Br. 
105-107).  The  contention  is  that  an  organoleptic  exami- 
nation cannot  be  used  unless  made  in  the  manner  suggested 
in  McGraw-Hill  Series  in  Food  Technology,  Flavor  (1945), 
Ch.  11,  p.  98. 

Simply  to  state  the  proposition  is  to  refute  it.  The 
witness  explained  why  he  considered  the  technique  there 
employed  as  inapplicable  to  this  test  (R.  890-899).  The 
principal  objection  seems  to  be  that  each  participant 
failed  to  record,  secretly  and  separately,  his  evaluation 
made  by  organoleptic  means  (Br.  106-107). 

There  is,  of  course,  no  support  in  the  record  for  the 
wild  statement  that  a  casual  and  random  study  was  made. 
The  very  unfairness  of  the  charge  is  revealed  in  the  quo- 
tations and  pages  cited  by  petitioner  in  his  brief.  While 
the  witness  stated  honestly  that  the  different  participants 
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may  have  skipped  around  and  tliat  no  regular  sequence 
was  followed,  lie  testified  also  tliat  the  opened  cans  and 
trays  of  oysters  were  so  arranged  on  the  table  as  to  main- 
tain identity  (R.  892)  and  that  there  was  no  mixing  up 
of  cans  or  dishes  (R.  896).  The  witnesses  could  not  tes- 
tify precisely  what  the  other  participants  did  (Br,  106), 
but  the  participants  were  available  to  give  that  testimony 
if  it  were  desired.  Petitioner  quotes  from  Mr.  Callaway 
to  leave  the  implication  that  the  test  was  faulty  in  that 
the  participants  failed  to  rinse  their  mouths  between 
samplings  (Br.  106).  The  quotation  is  as  follows,  and 
we  have  italicized  the  part  which  petitioner  leaves  out: 

I  will  he  glad  to  add  in  any  number  of  cases  it  is  cus- 
tomary to  wash  the  mouth  out  between  tasting,  where 
there  is  a  very  strong  tasting  maierial  involved  ivhich 
tends  to  kill  the  taste. 

Tliat  is  not  the  case  with  oysters,  and  it  ivas  not  neces- 
sary to  ivash  out  the  mouth  hetween  the  tastes. 

Petitioner  conveniently  ignores  the  fact  that  two  of  its 
quality  evaluations  were  made  without  separate  record- 
ing of  results,  detailed  data  on  work  sheets  separately 
recorded,  and  with  the  alleged  possibility  that  one  partici- 
pant might  influence  the  decision  of  the  other.  Mr.  Bailey 
testified  that  the  blanching  process  was  developed  upon 
the  basis  of  quality  evaluation  made  by  himself  and  his 
plant  superintendent,  Lynn  Hayes  (R.  770).  Exhibit  27 
shows  joint  results  reported  by  Dr.  Clough  and  Mr.  Wil- 
lett.     No  separate  observations  were  recorded. 

Petitioner  seeks  to  bolster  this  point  of  its  argument  by 
reference  to  Exhibit  28  (Br.  107-110),  which  it  asserts  was 
totally  ignored.  The  exhibit  was  specifically  mentioned 
in  Finding  15,  and  the  order  clearly  recites  that  the  find- 
ings were  made  upon  the  basis  of  the  evidence  of  record. 

But  Exhibit  28  does  not  prove,  by  any  stretch  of  the 
imagination,  that  petitioner's  blanched  oysters  are  better 
in  quality  than  would  be  the  same  oysters  canned  after 
pre-steaming.  No  such  comparison  was  made.  The  com- 
parison was  between  the  pre-steamed  oysters  of  another 
Pacific   packer,   the   pre-steamed   oysters    of   a    Southern 
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canner,  and  the  commercially  canned  product  of  Willa- 
point.  The  comparison  was  made  after  the  foods  had 
been  cooked  as  oyster  stew  and  as  fried  oysters.  At  its 
very  best,  the  exhibit  simply  shows  that  there  were  slight 
differences  in  the  appearance,  texture,  and  flavor  of  the 
three  products.  Taken  at  its  best,  it  shows  nothing  more 
than  a  conflict  in  the  evidence.  There  is  no  rule  of  law 
that  a  conflict  of  that  kind  requires  the  Administrator  to 
take  the  affidavit  to  the  exclusion  of  other  competent  and 
convincing  evidence.  Certainly,  the  order  is  not  voided 
because  the  exhibit  w^as  not  given  controlling  weight,  and 
there  is  no  basis  for  the  claim  that  the  evidence  was  ig- 
nored when  the  findings  show  affirmatively  that  the  exhibit 
was  considered. 

Petitioner  attempts  to  make  it  appear  that  the  methods 
of  canning  Gulf  oysters  and  Pacific  oysters  are  so  radically 
different  as  to  require  separate  standards  of  fill  of  con- 
tainer (Specifications  7-8,  Br.  55-56).  This  has  no  sup- 
port in  the  record.  The  basic  method  of  canning  is  the 
same,  and  variations  in  the  amount  or  manner  of  treatment 
before  placement  in  the  cans  do  not  change  the  essentials. 
The  food  is  a  cooked  product  which  has  lost  part  of  its 
liquids  by  heat  treatment. 

Petitioner  complains  (Spec.  43,  44,  and  48;  Br.  66,  68) 
that  Finding  12  is  not  supported  by  substantial  evidence 
insofar  as  it  states  that  the  71/0  ounce  put-in  weight  neces- 
sary to  achieve  a  5-ounce  cut-out  weight  for  canned  Pacific 
oysters  permits  a  canner  to  replace  2  ounces  of  blanched 
oysters  with  two  ounces  of  water.     The  complaint  is  that 

''with  studied  design  it  ignores  the  fact  that  the  order 
outstanding  would  require  petitioner  to  put  9  ounces 
of  oysters  into  its  can  and  IV2  ounces  of  water  to 
yield  a  drained  weight  of  61/.  ounces  .  .  .  whereas 
under  the  existing  order  with  respect  to  steam-opened 
Southern  oysters.  Southern  producers  are  permitted 
to  reduce  the  amount  put  into  the  can  from  .  .  .  ly^ 
ounces  to  a  new  standard  of  6i4  ounces  of  oysters, 
and  to  increase  the  amount  of  water  added  to  the 
can  from  3  ounces  previously  authorized  to  4  ounces" 
(Br.  66). 
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The  findings  explain  in  considerable  detail  that  the 
difference  in  put-in  weight  is  without  significance  to  the 
consumer.  The  Acting  Administrator  found  that  the  put- 
in  weight  of  oysters,  because  of  variable  losses  which 
occur  in  the  can  during  processing,  is  not  an  accurate 
measure  of  fill  of  container  for  canned  oysters,  but  would 
be  if  all  oysters  were  pre-cooked  to  the  same  degree  before 
weighing  into  the  cans  (Finding  14).  Findings  10-13  ex- 
plain that  the  total  amount  of  liquid  separating  from  oys- 
ters is  approximately  the  same  regardless  of  the  process- 
ing method  used.  In  the  case  of  blanching  and  pre-steam- 
ing,  part  of  the  loss  occurs  before  the  oysters  are  placed 
in  the  cans  and  the  remainder  of  the  separation  takes  place 
in  the  can  when  it  is  processed.  The  pre-can  loss  is  ap- 
proximately the  same  with  blanching  as  practiced  by  Willa- 
point  and  with  the  ideal  light  pre-steaming  employed  by 
other  Pacific  oyster  canners.  When  oysters  of  any  type 
are  heavily  pre-steamed  or  heavily  blanched,  there  is  little 
loss  of  liquid  during  processing  (R.  877,  1143)  and  cut-out 
weight  approximates  put-in  weight. 

The  Pacific  oyster  is  larger  in  size,  and  the  pre-steaming 
that  is  necessary  to  cause  the  shells  to  open  causes  a  loss 
of  liquid  that  approximates  16%.  The  remainder  of  the 
loss  occurs  in  the  can.  Blanching,  as  practiced  by  Willa- 
point  has  the  same  effect  (Ex.  33).^* 

So  far  as  the  consumer  is  concerned,  the  loss  prior  to 
canning  is  of  no  consequence.  Regardless  of  the  heat 
treatment  given,  or  the  lack  of  such  treatment,  the  amount 
of  oysters  in  the  can  when  it  is  opened  is  the  important 
consideration.  The  consumer  in  either  event  gets  6V2 
ounces  of  oysters  and  the  remainder  of  the  can  contains 
liquid.     The  difference  is  that  all  of  the  liquid  is  driven 


i-J  Petitioner  insists  that  the  blanching  loss  is  approximately  3%,  and  it 
cites  in  this  respect  Exhibit  28  (more  specifically  Appendix  "A"  of  that 
exhibit).  These  figures  conflict  with  the  results  obtained  by  the  Food  and 
Drug  Administration.  A  possible  explanation  could  be  found  in  the  fact  that 
Exhibit  28  reports  in  terms  of  "volume."  But  Mr.  Bailey  explained  that  the 
result  was  obtained  by  weighing  the  oysters  before  and  after  blanching  (K. 
792),  which  was  the  same  method  used  by  Inspector  Hansen  (K.  863,  866, 
870).    See  Assignment  40,  Br.  65. 
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out  of  the  Southern  oysters  during  pre-steaming  and 
they  suffer  no  loss  in  the  cans,  whereas  the  blanched  Pacific 
oysters  (and  pre-steamed  Pacific  oysters)  have  lost  only 
part  of  their  liquid  before  going  into  the  cans  and  lose  the 
remainder  in  the  cans.  The  Administrator  concluded,  and 
properly  so,  that  competing  canned  oysters  packed  in  the 
same  sized  can  but  filled  to  yield  different  amounts  of 
oyster  meat  is  a  condition  likely  to  result  in  deception  and 
confusion  of  consumers. 

Petitioner,  however,  attempts  to  justify  the  5-ounce  fill 
by  stating  that  the  liquid  portion  of  the  canned  oysters 
has  significant  food  value.  The  findings  recognize  this 
fact  (Finding  15)  ^^  but  also  recognize  that  the  liquid  is  of 
much  less  value  to  the  consumer  than  is  the  oyster  meat. 
Whatever  food  value  the  liquid  has,  the  product  contains 
more  of  it  if  less  water  and  more  oysters  are  put  into 
the  cans  (Finding  18). 

Petitioner  argues  that  the  food  value  of  the  liquid  in 
its  product  is  superior.  Its  own  Exhibit  29  compares  the 
food  value  of  the  liquid  from  its  commercial  product 
with  that  drained  from  a  can  of  Southern  oysters.  The 
difference,  by  that  analysis,  is  .85%  in  protein  and  3.68% 
in  solids.  But  in  terms  of  ounces,  the  protein  difference 
is  seven  hundredths  of  an  ounce;  and  the  solids  difference 
is  twenty-eight  hundredths  of  an  ounce.  The  percent  of 
protein  in  the  oyster  meat  is  approximately  17%  as  against 
approximately  2.5%  in  the  liquid  (Ex.  33).  So  the  meat 
is  much  to  be  preferred  if  food  value  is  the  test  to  bo 
applied. 


I"'  Petitioner  insists  that  the  Administrator  erred  in  failing  to  find  and  con- 
chide  that  the  packing  medium  of  its  product  has  flavor  and  food  value  (Speci- 
fications 17,  33,  46,  49;  Br.  58,  62,  67,  68).  Finding  6  of  the  March  10  order 
states  that  the  liquid  has  an  oyster  taste  and  is  useful  in  making  oyster  stews, 
but  is  usually  discarded  if  oysters  are  used  for  frying,  although  it  may  be 
used  for  food  in  some  other  way.  This  is  supported  by  Exhibit  28,  of  which 
Petitioner  makes  much.  Findings  15  and  18  of  the  supplemental  order  discuss 
the  food  value  and  flavor  of  the  liquid  packing  medium. 
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3.  The   Increased  Fill  Does  Not  Result   in  Poor   Quality  Due  to  Excess  Clipping 
at   the   Closing   Machine. 

There  was  no  point  made  at  the  first  hearing  to  show 
that  the  increased  fill  would  result  in  poor  quality  due  to 
excessive  clipping  of  oysters  at  the  closing  machine. 

That  point  was  introduced  at  the  second  hearing  by  a 
representative  of  E.  H.  Bendiksen  &  Company  (Ex.  37). 
The  Acting  Administrator  found  (Finding  16) ; 

Sometimes  a  portion  of  the  top  oyster  is  clipped  off 
by  the  sealing  operation.  This  frequently  occurs  with 
a  fill  desigiiQd  to  yield  5  ounces  drained  weight  but 
the  relative  incidence  of  clipping  between  a  fill  de- 
signed to  yield  5  ounces  and  one  devised  to  yield  6I/2 
ounces  is  not  shown  by  the  record. 

Petitioner  claims,  as  usual,  that  a  vital  exhibit  was  ig- 
nored (Specification  47,  Br.  67)  which  shows  waste  and 
destruction  of  oysters  due  to  an  excessive  6i/4  ounce  fill. 
The  record  references  cited  for  the  finding  show  that  the 
point  was  not  ignored. 

The  testimony  of  Mr.  Bailey  is  particularly  pertinent 
on  this  issue,  and  shows  an  opportunistic  change  of  testi- 
mony in  an  attempt  to  convince  the  Administrator  that 
the  order  is  not  reasonable. 

Mr.  Bailey  said  (E.  786) : 

An  oyster,  being  heavier  than  the  brine,  naturally 
settles;  but  with  our  7^/4  to  8  oz.  fill  in  weight,  our 
oysters  protrude  above  the  top  of  the  can  to  the  ex- 
tent that  quite  a  high  proyortion  of  the  cans  have  a 
portion  of  the  oyster  cut  off  as  it  goes  through  the 
closing  machine.  In  other  words  they  are  so  full, 
they  will  have  a  gill  possibly  hanging  over  the  edge 
of  the  can.     (Emphasis  added.) 

The  purpose  of  that  testimony  was  to  lead  the  Admin- 
istrator to  believe  that  the  61/2  ounce  fill  just  could  not 
be  met — that  with  the  5  ounce  fill  the  cans  are  filled  to 
capacity. 

But  after  Mr.  Steele  introduced  Exhibit  37,  the  witness 
said  (R.  1159) : 
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Q.  Mr.  Bailey,  have  you  observed  clipping  of  the 
type  indicated  by  Ex.  37,  using  the  5  oz.  fill? 

A.  Yes  sir.  You  get  a  clipped  mantle  every  once 
in  a  while. 

Q.  Do  you  grade  those  noted  to  be  clipped  as  sub- 
standard and  sell  it  as  junked  oysters? 

A.  It  is  too  late.  It  is  already  sealed  and  it  is  on 
its  way;  there  is  not  anything  you  can  do  about  it. 

Q.  You  sell  without  differentiation  of  the  quality? 

A.  You  have  to  do  that,  it  is  in  the  can  sealed,  and 
on  its  way,  and  it  is  very  rare  1  will  say,  that  tvith  a 
5  oz.  fill  that  occurs.     (Emphasis  added.) 

The  finding  made  by  the  Administrator  has  ample  sup- 
port, including  testimony  that  experimental  packs  which 
yielded  7  ounces  of  oysters  were  made  in  Willapoint's 
plant  on  June  16  without  difficulty  (R.  869,  1120)  and 
none  were  clipped  or  injured  (R.  870). 

Section^Ol (f)(1)  of  the  Act  provides  that  ''The  findings 
of  the  Administrator  as  to  the  facts,  if  supported  by  sub- 
stantial evidence,  shall  be  conclusive."  Under  such  pro- 
vision, common  in  many  statutes,  such  as  §  10  (e)  of  the 
National  Labor  Relations  Act,  29  U.  S.  C.  160  (e),  the 
review  court  is  not  burdened  with  the  task  of  considering, 
and  it  is  not  its  function  to  consider  the  weight  of  the 
evidence  to  ascertain  whether  it  preponderates  in  favor 
of  the  findings.  As  this  court  said  in  National  Labor  Rela- 
tions Board  v.  Reeves  Rubber  Company,  153  P.  (2d)  340, 
342: 

■4 

''It  w^ould  serve  no  purpose  to  collate  the  unbroken 
line  of  expressions  by  the  Supreme  Court  of  the  United 
States  and  every  one  of  the  United  States  Circuit 
Courts  of  Appeals,  including  this  circuit,  that  the 
Labor  Board  tries  the  facts  and  the  reviewing  court 
goes  into  facts  only  to  find  whether  or  not,  as  a  mat- 
ter of  law,  there  is  substance  to  the  evidence  upon 
which   the   Board  has  made   its   findings." 

Much  of  the  evidence  in  this  case  consists  of  controlled 
numerical  count.  The  results  speak  for  tliemselves.  The 
remaining  testimony  relates  to  the  opinions  and  conclu- 
sions of  the  witnesses  as  to  the  appearance  of  the  oysters. 
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The  witnesses  from  the  Food  and  Drug  Administration, 
shown  to  have  had  years  of  experience  in  problems  of 
the  nature  involved  in  this  case,  testified  that  upon  or- 
ganoleptic examination  of  the  oysters  from  different  fills 
and  prepared  from  different  methods,  no  substantial  dif- 
ference in  the  appearance  of  the  oysters  was  shown  and 
that  there  was  no  substantial  impairment  of  the  quality 
of  the  product  by  reason  of  the  increased  fill.  This  evi- 
dence is  competent,  relevant  and  sufficient,  if  believed,  to 
support  the  Administrator's  order.  The  opinions  of  these 
men  cannot  be  characterized  as  improbable,  beyond  belief, 
or  inconsistent.  Because  the  opinions  of  these  experi- 
enced men  and  their  conclusions  may  conflict  with  the  opin- 
ions of  the  canners,  does  not  warrant  this  court  in  sub- 
stituting its  judgment  for  that  of  the  Administrator. 

B. 

The  Standards  Fixed  are  Reasonable  and  are  Within  the  Scope  of 
the  Authority  of  the  Administrator. 

The  test  of  reasonableness  must  be  applied  in  the  light 
of  the  provisions  of  the  Act  and  its  purpose.  Federal 
Security  Administrator  v.  Quaker  Oats  Co.,  318  U.  S.  218. 
Section  401  of  the  Act  (21  U.  S.  C.  341)  places  the  duty 
upon  the  Administrator  to  fix  a  reasonable  definition  and 
standard  of  identity  for  food  under  its  common  or  usual 
name  as  far  as  practicable  and  to  fix  a  reasonable  standard 
of  fill  of  container,  whenever  in  the  judgment  of  the  Ad- 
ministrator such  action  will  promote  honesty  and  fair 
dealing  in  the  interest  of  consumers.  It  needs  no  argu- 
ment to  establish  that  the  purpose  of  the  provision  in 
the  law  in  relation  to  the  standard  of  fill  of  container  is 
to  protect  the  consumer  against  a  slack  filled  container. 
It  is  axiomatic  to  say  that  a  reasonably  filled  container 
will  promote  honesty  and  fair  dealing  in  the  interest  of 
the  consumer  and  that  a  slack  filled  container  will  not. 
All  of  the  evidence  supports  the  conclusion  that  a  No.  1 
E.O.  can  containing  5  ounces  is  slack  filled  because  it  is 
approximately   half   filled    with    oysters.     The    petitioner 
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has  sought  to  meet  this  situation  by  attempting  to  show 
that  the  liquid  in  its  can  is  wholesome  and  has  food  value ; 
therefore  it  should  be  permitted  to  market  a  canned  prod- 
uct under  the  name  of  Pacific  Oysters  which  is  half  liquid 
and  half  oyster  and  the  5-ounce  fill  should  not  be  dis- 
turbed. The  Administrator  determined,  in  effect,  that  a 
standard  of  fill  for  canned  oysters  should  contain  as  much 
oyster  meat  as  could  reasonably  be  placed  in  its  can,  irre- 
spective of  the  method  used  in  preparing  the  oysters  for 
canning.  In  testing  the  validity  of  this  conclusion  the 
issue  cannot  be  whether  the  petitioner's  product,  including 
the  liquid,  is  a  good  wholesome  product  but  must  be  lim- 
ited to  the  inquiry  whether  the  particular  conclusion  which 
the  Administrator  reached,  to  achieve  the  object  and  pur- 
pose of  the  statute,  is  one  which  a  rational  person  could 
have  chosen. 

Consequently,  the  conclusion  of  the  Administrator  should 
not  be  disturbed  unless  it  can  be  said  that  such  conclusion 
is  so  unrelated  to  the  authority  delegated  as  to  result  in 
an  irrational  and  arbitrary  exercise  of  the  delegated  power. 
Federal  Security  Administrator  v.  Qimker  Oats  Co.,  supra. 
In  that  case,  the  Court,  in  considering  the  review  provi- 
sions of  the  Act,  said: 

The  review  provisions  were  patterned  after  those 
which  Congress  has  provided  for  the  review  of  "quasi- 
judicial"  orders  of  the  Federal  Trade  Commission 
and  other  agencies,  which  we  have  many  times  had 
occasion  to  construe.  Under  such  provisions  we  have 
repeatedly  emphasized  the  scope  that  must  be  allowed 
to  the  discretion  and  informed  judgment  of  an  expert 
administrative  body.  *  *  *  These  considerations  are 
especially  appropriate  where  the  review  is  of  regu- 
lations of  general  application  adopted  by  an  adminis- 
trative agency  under  its  rule-making  power  in  carry- 
ing out  the  policy  of  a  statute  with  whose  enforcement 
it  is  charged.  *  *  *  Section  401  calls  for  the  exer- 
cise of  the  "judgment  of  the  Administrator."  Tha^ 
judgment,  if  based  on  substantial  evidence  of  record, 
and  if  within  statutory  and  constitutional  limitations, 
is  controlling,  even  though  the  reviewing  court  might 
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on  the  same  record  have  arrived  at  a  different  con- 
clusion. 

***** 

Since  the  definition  of  identity  of  a  vitamin-treated 
food,  marketed  under  its  common  or  usual  name,  in- 
volves the  inclusion  of  some  vitamin  ingredients  and  the 
exclusion  of  others,  the  Administrator  necessarily  has  a 
large  range  of  choice  in  determining  wliat  may  be  in- 
cluded and  what  excluded.  It  is  not  necessarily  a 
valid  objection  to  his  choice  that  another  could  rea- 
sonably have  been  made.  The  judicial  is  not  to  be 
substituted  for  the  legislative  judgment.  It  is  enough 
that  the  Administrator  has  acted  within  the  statutory 
bounds  of  his  authority,  and  that  his  choice  among 
possible  alternative  standards  adapted  to  the  statu- 
tory end  is  one  which  a  rational  person  could  have 
made  *  *  *. 

See  also  Gray  v.  Powell,  314  U.  S.  402;  National  Labor 
Relations  Board  v.  Hearst  Publications,  322  U.  S.  Ill; 
Shields  V.  Utah  Idaho  Railroad  Co.,  305  U.  S.  177;  South 
Chicago  Coal  and  Dock  Co.  v.  Bassett,  309  U.  S.  251 ;  Roch- 
ester Telephone  Corp.  v.  United  States,  307  U.  S.  125. 

Generally,  it  is  held  that  the  conclusion  of  the  adminis- 
trative official  will  be  overthrown  only  if  it  is  so  wanting 
in  logic  that  judges  can  say  it  lacks  all  cogency,  Perkins 
v.  Endicott  Johnson  Corporation,  128  F.  (2d)  208,  222 
(CCA  2),  aff'd  317  U.  S.  501;  that  it  is  not  the  proper 
function  of  the  court  to  say  whether  it  would  have  made 
the  same  findings,  or  whether  on  the  basis  of  such  findings 
it  would  have  deemed  it  wise  to  make  the  order  entered 
by  the  Administrator  {S perry  Gyroscope  Co.  v.  National 
Labor  Relations  Board,  129  F.  (2d)  922  (CCA  2));  that 
if  the  record  contains  substantial  evidence  in  support  of 
the  administrative  findings,  the  findings  are  conclusive 
on  the  court  even  if  the  record  also  contains  substantial 
evidence  which  would  have  supported  an  inconsistent  find- 
ing. {National  Labor  Relations  Board  v.  Nevada  Con- 
solidated Copper  Corp.,  316  U.  S.  105) ;  and  that  the 
weighing  of  facts  against  the  background  of  what  is  neces- 
sary for  protection  is  within  the  exclusive  province  of  the 
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administrator  provided  there  is  a  rational  basis  {Hart- 
ford Gas  Co.  V.  Security  S  Exchange  Conmnission,  129  F. 
(2d)  794-96  (CCA  2)).^'' 

We  have  shown  that  the  findings  of  the  Administrator 
are  supported  by  substantial  evidence.  He  was  under  the 
duty  to  fix  standards  which  would  promote  honesty  and 
fair  dealing  in  the  interest  of  consumers.  The  conclusion 
of  the  decisions  cited  is  that  where  the  findings  are  sup- 
ported by  substantial  evidence,  the  conclusion  of  the  ad- 
ministrative tribunal  in  adopting  the  facts  to  the  statutory 
end  must  be  sustained  when  there  is  found  to  be  a  rational 
basis  therefor.  Rochester  Telephone  Corp.  v.  United 
States,  307  U.  S.  125,  146 ;  Shields  v.  Utah  Idaho  Railroad 
Co.,  305  U.  S.  177;  Federal  Security  Administrator  v. 
Quaker  Oats  Company,  318  U.  S.  218.  We  submit  that  the 
test  has  been  met,  and  that  the  choice  of  the  Administrator 
is  valid.  The  standards  being  otherwise  reasonable  and 
within  the  statutory  authority,  it  would  be  immaterial 
even  if  petitioner  were  required  thereby  to  change  his 
methods  or  his  product  or  even  if  his  product  was  driven 
from  the  market.  Cf.  Mugler  v.  Kansas,  123  U.  S.  623; 
628-633;  Powell  v.  Pennsylvania,  127  U.  S.  678,  683-684; 
Hebe  Co.  v.  Shaw,  248  U.  S.  297,  302-303;  United  States  v. 
Carotene  Products  Co.,  304  U.  S.  144,  151. 


iG  In  reviewing  discretionary  action  of  administrative  agencies,  "the  judicial 
function  is  exhausted  when  there  is  found  to  be  a  rational  basis  for  the  con- 
clusions approved  by  the  administrative  body. ' '  Rochester  TelepJione  Cor- 
poration V.  United  States,  307  U.  S.  125,  145-146.  See  also  Power  Commission 
v.  Pipeline  Company,  315  U.  S.  575,  586.  The  question  is  not  whether  some 
better  regulation  might  have  been  devised  but  whether  the  particular  regulation 
is  arbitrary,  capricious  or  palpably  wrong.  Railroad  Commission  v.  Rowan 
and  Nichols  Oil  Co.,  311  U.  S.  614,  615;  Public  Service  Commissioners  v. 
Hawemeyer,  296  U.  S.  506,  518  j  Pacific  States  Box  Co.  v.  Wliite,  296  U.  6. 
176,  185-186.  The  courts  will  not  substitute  their  own  judgment  for  that  of 
the  administrative  agency  on  the  wisdom  or  expediency  of  a  determination 
within  its  jurisdiction.  National  Labor  Relations  Board  v.  Link  Belt  Company, 
311  U.  S.  584,  596-597;  Gray  v.  Powell,  314  U.  S.  402,  412;  Swayne  #  Hoyt  V. 
United  States,  300  U.  S.  297,  304. 
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C. 

The  Orders  Were  Made  in  Careful  Observance  of  Procedural 
Safeguards  Provided  by  Law. 

The  third  major  contention  made  by  petitioner  is  that 
the  administrative  process  was  infected  by  procedural  er- 
rors which  invalidate  the  orders.  The  points  most  stren- 
uously argued  are  (1)  that  neither  respondent  ''conscien- 
iously  read  or  considered  all  of  the  evidence";  (2)  that  a 
witness  for  the  Food  and  Drug  Administration  and  its 
counsel  either  wrote  or  had  a  hand  in  preparing  the  order 
of  March  10;  and  (3)  that  erroneous  rulings  upon  evi- 
dence were  made  by  the  hearing  examiner. 

Subsidiary  contentions  are  (1)  that  the  notice  of  hear- 
ing w^as  inadequate;  (2)  that  the  conduct  of  the  proceed- 
ings was  not  fair;  and  (3)  that  the  hearing  examiner  put 
an  unlawful  burden  of  proof  upon  petitioner  at  the  hear- 
ing held  after  remand  by  the  Court. 

1.  Respondents   Conscientiously   Considered  the  Evidence  of  Record,   and  Recita- 
tions to  That  Effect  in  the  Orders  are  Not  Overcome  by  Inferential  Arguments. 

The  order  of  March  10  was  made  by  respondent  Ewing. 
The  order  recites  that  it  was  made  "on  the  basis  of  the 
evidence  received  at  the  above  entitled  hearing  duly  held 
pursuant  to  notice."  Two  of  the  conclusions  recite  that 
they  were  made  "on  the  basis  of  the  evidence  of  record 
and  the  foregoing  findings  of  fact  and  conclusions".  Each 
finding  was  followed  by  references  to  the  testimony  and 
exhibits,  and  the  order  explained: 

"The  citations  following  each  finding  of  fact  refer  to 
the  pages  of  the  transcript  of  the  testimony  and  the 
exhibits  received  in  evidence  at  the  hearing,  which 
are  the  basis  for  these  findings." 

In  addition,  respondent  Ewing  wrote  to  Mr.  Steele,  Mr. 
Mitchell,  and  Mr.  Stephan,  each  of  whom  represented  peti- 
tioner at  the  time,  at  different  stages  in  the  proceeding 
advising  them  that  he  had  personally  read  the  record  and 
considered  the  issues.  To  Grosscup,  Ambler  and  Stephan, 
Esqs.,  on  May  25,  1948,  Mr.  Ewing  wrote : 
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"After  personally  studying  the  record  of  hearing,  I 
am  convinced  that  the  findings  of  fact  and  the  stand- 
ards provided  in  the  final  order  are  based  upon  good 
and  substantial  evidence,  and  that  the  conduct  of  the 
hearing  and  the  rulings  made  by  the  presiding  officer 
were  fair  and  correct." 

The  record  shows  very  clearly  that  Mr.  Ewing  person- 
ally studied  the  record,  and  the  order  of  March  10  changed 
the  terms  of  the  tentative  order  to  reflect  the  issues  com- 
pletely. The  court  will  notice  that  findings  6,  7,  and  8 
under  standard  of  fill  in  the  March  10  order  differ  from 
the  tentative  order.  The  record  shows  that  rulings  were 
made  on  all  of  the  exceptions  filed,  and  shows  that  the 
Administrator  personally  considered  the  petition  filed  on 
behalf  of  Willapoint  Oysters,  Inc.,  by  Mr.  Hugh  B.  Mit- 
chell, its  counsel.  Mr.  Mitchell  personally  discussed  his 
petition  with  the  Administrator  before  it  was  denied,  and 
Mr.  Ewing  was  well  informed  on  the  issues  before  him. 
It  is  an  exaggeration  and  an  untruth  to  assert  that  he 
failed  to  consider  the  evidence  presented  on  petitioner's 
behalf. 

The  petitioner  does  not  seriously  contend  that  Mr.  Ewing 
failed  in  this  respect,  but  nevertheless  asserts  (Br.  77) 
that  "neither  of  the  respondents  conscientiously  read  and 
considered  all  of  the  evidence." 

It  is,  of  course,  settled  law  that  affirmative  recitations 
in  the  orders  which  show  official  regularity  can  hardly  be 
overcome  by  mere  implicational  arguments  or  by  allega- 
tions made  without  a  basis  in  fact.  National  Labor  Rela- 
tions Board  v.  Biles  Coleman  Lumber  Co.,  98  F.  (2d)  16 
(C.  C.  A.  9) ;  Twin  City  Milk  Producers  Ass'n  v.  McNutt, 
122  F.  (2d)  564,  569  (C.  C.  A.  8). 

The  real  heart  of  the  contention  is  that  the  supplemental 
order  was  made  by  the  Acting  Administrator  Kingsley, 
and  that  there  is  no  recitation  that  he  read  and  consid- 
ered not  only  the  evidence  taken  on  the  remand  but  also 
all  of  the  evidence  that  had  been  carefully  studied  by  his 
superioi',  Administrator  Ewing  (Br.  45-46,  76-78).  The 
argument  is  that  the  recitation  in  the  order  of  August  3, 


48 

that  the  said  supplemental  order  was  made  "on  the  basis 
of  evidence  of  record",  is  incorrect  and  cannot  stand  (Br. 
62). 

The  facts  shown  by  the  record  are  that  respondent 
Kingsley  based  his  supplemental  order  on  the  evidence 
taken  at  the  hearing  on  the  remand,  and  so  certified;  and 
that  he  referred  to  the  earlier  record  where  necessary  to 
make  comparisons  in  his  findings  of  fact.  The  findings 
made  by  Mr.  Kingsley  did  not  change  any  finding  that 
previously  had  been  made — they  were  supplemental  find- 
ings which  were  consistent  with  the  findings  already  made 
by  Mr.  Ewing. 

It  is  important  to  remember  that  the  proceedings  on 
the  remand  were  to  be  conducted  within  the  statutory 
bounds  of  Section  701(f)(2),  21  U.  S.  C.  371(f)(2).  The 
statute  provides: 

If  the  petitioner  applies  to  the  court  for  leave  to  ad- 
duce additional  evidence  .  .  .  the  court  may  order 
such  additional  evidence  (and  evidence  in  rebuttal 
thereof)  to  be  taken  before  the  Administrator,  and  to 
be  adduced  upon  the  hearing,  in  such  manner  and 
upon  such  terms  and  conditions  as  to  the  court  may 
seem  proper.  The  Administrator  may  modify  his 
findings  ...  or  make  new  findings,  b^  reason  of  the 
additional  evidence  so  taken  .  .  .   (Emphasis  added). 

The  Court's  order  was  that  the  proceeding  be  remanded 
to  the  Administrator 

"with  direction  to  take  such  additional  evidence  (and 
evidence  in  rebuttal  thereof)  as  may  be  offered  rela- 
tive to  said  process  of  packing  blanched  oysters, 
within  a  period  of  30  days  from  the  date  of  this  Order 
on  such  reasonable  notice  to  the  petitioner  as  he  may 
give. ' ' 

It  is  Furthee  Ordered  that  the  Administrator, 
after  considering  said  evidence,  may  modify  his  find- 
ings as  to  the  facts,  or  make  new  findings  by  reason 
of  the  additional  evidence  so  taken  .  .  .  (Emphasis 
added). 
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It  seems  entirely  clear  from  the  statute  and  the  Court's 
order  that  the  Administrator  was  not  required  to  re-hear 
the  entire  case  on  the  remand.  Evidence  was  to  be  taken 
and  findings  made  upon  a  narrow  issue,  i.e.,  as  to  the  al- 
leged new  method  of  preparing  oysters  for  canning  and 
as  to  the  relationship  of  such  method  to  a  reasonable 
standard  of  fill  of  container  for  canned  oysters. 

Petitioner  asserts  that,  because  of  the  absence  of  Ad- 
ministrator Ewing,  the  Acting  Administrator  could  reach 
a  decision  on  the  additional  evidence  only  after  having 
studied  the  evidence  that  w^as  the  basis  for  the  original 
order.  In  this,  it  relies  entirely  upon  the  first  Morgan 
case.    Morgan  v.  United  States,  298  U.  S.  468  (1936). 

It  should  be  noted  that  both  the  first  Morgan  case  and 
the  second  Morgan  case,  304  U.  S.  1,  are  based  upon  a 
failure  to  observe  procedural  due  process  in  a  quasi- 
judicial  proceeding.  Therefore,  the  decision  is  of  no  ap- 
plicability in  administrative  rule-making.  Pacific  States 
Box  S  Basket  Co.  v.  White,  296  U.  S.  176.  Even  so,  it 
cannot  be  said,  upon  a  fair  reading  of  the  Morgan  deci- 
sions, that  the  Acting  Administrator  was  required  per- 
sonally to  review  the  matters  that  had  been  decided  by 
Mr.  Ewing  before  he  could  find  the  facts  that  were  shown 
by  the  additional  evidence. 

The  Morgan  cases,  and  the  decisions  that  have  followed 
them,  hold  that  the  head  of  an  administrative  agency  may 
utilize  the  work  of  assistants  in  sifting  and  analyzing  the 
evidence.  There  is  no  requirement  that  he  personally 
read  the  transcript  of  the  evidence  and  digest  the  exhibits. 

In  the  first  Morgan  case,  298  U.  S.  468,  481-482,  the  Court 
stated  that  the  duty  of  making  the  order  "cannot  be  per- 
formed by  one  who  has  not  considered  evidence  or  argu- 
ment". Further,  the  Court  said:  ''.  .  .  the  officer  who 
makes  the  determination  must  consider  and  appraise  the 
evidence  which  justifies  them".  But  it  explained  what 
it  meant  by  *' consider"  by  stating: 

This  necessary  rule  does  not  preclude  practicable  ad- 
ministrative procedure  in  obtaining  the  aid  of  assist- 
ants in  the  department.     Assistants  may  prosecute  in- 
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quiries.  Evidence  may  be  taken  by  an  examiner.  Evi- 
dence thus  taken  may  be  sifted  and  analyzed  by  com- 
petent subordinates. 

This  necessarily  means  that  the  rule  maker  may  utilize 
the  analyzed  and  sifted  report  of  the  evidence  instead 
of  reading  the  record  personally. 

There  are  many  decisions  of  inferior  Federal  courts  in 
accord.  In  Cupples  Co.  v.  National  Labor  Relations 
Board,  103  F.  (2d)  953  (C.  C.  A.  8)  the  court  said  (p.  958) : 

The  court  (in  Morgan  Case  #1)  did  not  hold  that  the 
officer  making  the  decision  must  necessarily  read  all 
the  evidence.  It  conceded  that  the  officer  could  rely 
upon  analysis  and  summary  of  the  evidence  by  com- 
petent subordinates.  He  must  consider  and  appraise 
the  evidence,  but  such  consideration  and  appraisal 
may  be  based  on  the  work  of  subordinates. 
In  the  second  Morgan  case,  the  court  held  that  it  was 
not  necessary  to  discuss  the  extent  to  which  the  Sec- 
retary examined  the  evidence  and  it  was  not  the  func- 
tion of  the  court  to  probe  the  mental  processes  of  the 
Secretary  in  reaching  his  conclusion. 

See  also  Inland  Steel  Co.  v.  National  Labor  Relations 
Board,  105  F.  (2d)  246  (C.  C.  A.  7);  National  Labor 
Relations  Board  v.  Baldwin  Locomotive  Works,  128  F.  (2d) 
39  (C.  C.  A.  3) ;  National  Labor  Relations  Board  v.  Lane 
Cotton  Mills,  108  F.  (2d)  568  (C.  C.  A.  5) ;  Norris  &  Eirsh- 
berg  v.  Securities  and  Exchange  Commission,  163  F.  (2d) 
689  (App.  D.  C). 

In  the  case  at  bar,  the  record  shows  that  Mr.  Kingsley 
read  and  was  thoroughly  familiar  with  the  March  10' 
order  promulgated  by  Mr.  Ewing.  The  record  shows  that 
Mr.  Kingsley  did  in  fact  refer  to  pertinent  portions  of  the 
record  of  the  first  hearing.  It  shows  that  he  did  read 
the  findings  and  conclusions  of  Mr.  Ewing.  Since  Mr. 
Kingsley  is  permitted  by  all  authorities  to  utilize  the  as- 
sistance of  subordinates  in  sifting  the  evidence,  had  he 
done  so  there  would  be  no  question  of  compliance  with 
the  procedural  requirements  of  the  Morgan  case.  It  cer- 
tainly cannot  be  said  that  the  analysis  which  Mr.  Ewing 
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personally  made  and  wliicli  culminated  in  the  order  of 
March  10  is  less  acceptable.  The  requirements  of  the 
Morgan  case  are  not  technical,  and  there  was  substantial 
compliance  in  this  proceeding.  The  implicational  argu- 
ment advanced  by  the  petitioner  is  not  sufficient  to  over- 
come the  presumption  and  evidence  of  official  regularity. 
Twin  City  Milk  Producers  Ass'n  v.  McNutt,  supra. 

The  Donnelly  Garment  Co.  case  (123  F.  (2d)  215),  cited 
by  petitioner  (Br.  80),  does  not  hold  that  a  presumption 
of  regularity  is  overcome  by  mere  allegation.  Clear  and 
convincing  proof  must  be  offered  to  rebut  the  presumption, 
and  the  only  evidence  in  this  case  sustains  it.  The  Pow- 
hatan Mining  Co.  case  (118  F.  (2d)  105),  also  cited,  was 
an  instance  in  which  the  record  showed  a  denial  of  full 
cross-examination.  That  was  held  to  be  error,  but  no 
such  point  is  present  here.  The  case  does  not  mean  that 
a  mere  unsupported  assertion  is  enough  to  show  illegality. 

A  holding  that  Mr.  Kingsley  was  required  to  re-evaluate 
the  evidence  that  had  been  the  basis  of  the  March  10  order 
would  have  made  it  impossible  to  comply  with  the  Court's 
directive  that  a  prompt  report  be  made  on  the  evidence 
taken  on  the  remand.  Carried  to  its  logical  conclusion, 
it  would  effectively  stop  the  administrative  process  by 
making  all  changes  in  existing  regulations  conditional  upon 
a  re-evaluation  of  the  evidentiary  basis  on  which  action 
initially  was  taken.  It  could  as  well  be  argued  that  the 
March  10  order  was  void  because  Mr.  Ewing  did  not 
recite  that  he  had  read  and  considered  the  evidence  taken 
in  the  1944  hearing  held  while  Mr.  McNutt  was  admin- 
istrator. 

We  respectfully  submit  that  error  has  not  been  shown 
in  Mr.  Kingsley 's  consideration  of  the  additional  evidence. 

The  decision  in  the  second  Morgan  case  finally  turned 
on  the  absence  of  adequate  notice  of  the  Secretary's  posi- 
tion for  initiating  the  hearing,  and  the  absence  of  any 
intermediate  or  tentative  findings  (304  U.  S.  18-21).  In 
the  present  case,  however,  pursuant  to  section  701(e)  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act,  notice  of  hear- 
ing was  published  in  the  Federal  Register  containinir  a 
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detailed  statement  of  the  proposed  regulations.  After  the 
hearing  in  July,  1947,  a  tentative  order  was  issued  on 
October  10,  1947.  Petitioner  objected  and  filed  exceptions 
through  its  counsel.  A  final  order  was  issued  on  March 
10.  Thus,  the  procedural  steps  that  were  observed  take 
the  case  outside  the  rule  established  in  the  second  Morgan 
case.  Clearly,  the  Supreme  Court  there  did  not  require 
that  the  head  of  an  administrative  establishment  personally 
read  each  and  every  part  of  the  record. 

2.  There  Was  No  Error  in  the  Hearing  Examiner's  Refusal  to  Permit  Inquiry  as  to 
Whether  a  Food  and  Drug  Administration  Witness  or  its  Counsel  Prepared 
Ports  of  the  March  10  Order  or  Whether  the  Administrator  Consulted  With 
Them. 

The  petitioner  specifies  as  erroneous  the  rulings  of  the 
hearing  examiner  which  precluded  inquiry  of  the  witness 
Callaway  as  to  whether  he  wrote  or  had  some  hand  in 
preparing  the  order  of  March  10  (Br.  47,  Spec.  (3)(b)(c) 
and  (d)).  Objection  on  the  ground  that  the  document 
imported  regularity  w^as  sustained,  and  the  examiner  ruled 
that  the  inquiry  was  beyond  the  scope  of  the  hearing  (R. 
960).  Thereafter,  petitioner's  counsel  made  an  "offer 
of  proof"  (R.  993)  intended  to  show  that  Section  5(c)  of 
the  Administrative  Procedure  Act  had  been  violated.  The 
hearing  examiner  ruled  that  the  section  was  inapplicable. 

It  readily  will  be  seen  from  the  colloquy  between  counsel 
for  petitioner  and  the  hearing  examiner  that  petitioner 
was  not  prejudiced  by  the  interruption  of  its  so-called 
offer  of  proof.     This  is  what  occurred  (R.  993-4) : 

Mr.  Stephan  :  I  oifer  to  prove  by  these  questions 
presently  addressed  to  Mr.  Callaway  and  likewise 
questions  yesterday  that,  in  violation  of  my  under- 
standing of  the  Administrative  Procedure  Act,  Sec- 
tion 5(c),  the  order  in  issue  of  March  10,  1948,  violates 
so  much  of  that  section  as  provides  that  ''save  to  the 
extent  required  for  the  disposition  of  ex-parte  mat- 
ters as  authorized  by  law,  no  such  officer  (referring  to 
the  officers  who  presided  at  the  hearings)  shall  consult 
any  person  or  party  on  any  fact  in  issue  unless  upon 
notice  and  opportunity  for  all  parties  to  participate, 
nor  shall  such  officer " 
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Presiding  Officer  Goding  :  I  hesitate  to  do  this,  but 
I  think  I  am  constrained  to  break  in  on  you.  I  think 
what  you  are  reading  is  entirely  irrelevant  to  these 
proceeding's,  because  what  you  are  referring  to,  sir, 
relates  exclusively  to  quasi-judicial  matters;  this  is  a 
rule  making  hearing  and  it  is  quasi-legislative,  and  I 
do  not  think  you  are  gaining  anything  by  any  extended 
discussion  of  Section  5  or  any  part  of  it. 

Mr.  Stephan  :  I  will  then  accede  to  the  Examiner's 
statement  and  preserve  an  exception  as  to  whether 
or  not  the  function  presently  before  us  falls  within 
the  classification  indicated. 

Presiding  Officer  Goding  :  Very  well.  Shall  we 
get  on  now  with  interrogation? 

Petitioner's  position  was  sufficiently  made  clear  by  the 
quoted  statement,  and  no  prejudice  ensued  from  the  pre- 
siding officer's  interpolation.  Petitioner's  contention  that 
it  was  unfairly  prevented  from  completing  an  offer  of 
proof  (Br.  80-81)  is  manifestly  untenable.  Any  further 
discussion  of  the  legal  proposition  involved  would  have 
needlessly  cluttered  the  record. 

(a)  Section  5(c)  of  the  Administrative  Procedure  Act  is 
inapplicable  to  the  ride-making  proceeding  involved 
in  this  case. 

Petitioner  seeks  to  apply  the  rule  of  separation  of  func- 
tions of  administrative  officials  which  applies  in  quasi- 
judicial  or  adversary  proceedings  to  quasi-legislative  or 
rule-making  proceedings. 

At  the  outset  it  should  be  noted  that  petitioner  does  not 
seriously  contend  that  the  administrative  process  under 
attack  involved  anything  other  than  rule-making.  Peti- 
tioner (Br.  81-82)  quotes  from  Federal  Security  Adminis- 
trator V.  Quaker  Oats  Co.,  318  U.  S.  218,  228,  wherein  the 
court,  in  passing  on  another  food  standard  issued  under 
sections  401  and  701  of  the  Federal  Food,  Drug,  and  Cos- 
metic Act,  stated  that  the  ''review  is  of  regulations  of 
general  application  adopted  by  an  administrative  agency 
under  its  rule-making  power  in  carrying  out  the  policy  of 


54 

a  statute  with  whose  enforcement  it  is  charged."  Peti- 
tioner (Br.  83)  also  refers  to  the  Final  Report  of  the 
Attorney  General's  Committee  (1941),  Doc.  8,  77th  Cong. 
1st  Sess.,  pp.  108-110,  and  quotes  therefrom  that  "Hearings 
in  rule-making  are  usually  .  .  .  investigatory  .  .  .  The 
purpose  is  not  to  try  a  case." 

The  standards  under  consideration  in  this  case  affect 
not  only  the  petitioner  but  also  all  other  oyster  canners 
throughout  the  United  Sates.  There  is  no  basis  for  a  con- 
tention that  this  was  a  proceeding  on  issues  between  peti- 
tioner and  the  Agency. 

It  (Br.  81-90)  contends,  however,  that  Sec.  5(c)  of  the 
Administrative  Procedure  Act  and  judicial  procedural  due 
process  precludes  Mr.  Callaway  and  counsel  for  the  Food 
and  Drug  Administration  from  participating  or  advising 
in  the  promulgation  of  regulations  involved  here  once  the 
record  was  closed. 

Sec.  5(c)  prohibits  officers  or  employees  of  the  Agency 
from  participating  or  advising  in  the  decision  of  any  case 
in  which  they  were  engaged  in  the  performance  of  investi- 
gative or  prosecuting  functions  for  the  Agency.  The 
specific  language  of  the  Act  makes  it  entirely  clear  that  this 
provision  is  not  applicable  to  rule  making  procedures.  Sec- 
tion 5  applies  and  is  limited  to  "adjudications".  "Order 
and  adjudication"  is  defined  in  Section  2  as  follows: 

(d)  Order  and  Adjudication.  —  "Order  means  the 
whole,  or  any  part  of  the  final  disposition  (whether 
affirmative,  negative,  injunctive,  or  declaratory  in 
form)  of  any  agency  in  any  matter  other  than  rule 
making  but  including  licensing.  "Adjudication"  means 
agency  process  for  the  formulation  of  an  order.  (Ital- 
ics supplied.) 

As  stated  in  Sen.  Doc.  248,  79th  Cong.,  2d  Sess.,  p.  24: 
"Section  5(c)  is  confined  to  adjudication  (other  than  licens- 
ing) and  does  not  apply  to  rule  making."  Since  the  prohi- 
bitions referred  to  are  in  section  5(c)  and  section  5  deals 
solely  with  adjudications,  the  regulation  making  procedure 
under  the  Federal  Food,  Drug,  and  Cosmetic  Act  is  not 
affected  thereby. 
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In  support  of  its  contention,  petitioner  quotes  from  a 
Senate  Committee  Report.  (Br.  84.)  This  quotation  is 
distorted,  however,  as  the  result  of  significant  deletions 
and  is  therefore  highly  misleading.  The  point  sought  to 
be  made  by  petitioner  in  this  incomplete  quotation  is  that 
rule  making  is  exempted  from  section  5(c),  except  in  case?^ 
of  rule  making  which  generally  involve  sharply  controverted 
factual  issues. 

The  first  answer  to  this  is  that  in  the  framework  of  the 
Administrative  Procedure  Act  rule  making  is  not  exempted 
from  the  provisions  of  section  5(c) ;  it  is  not  controlled  by 
section  5(c)  at  all.  Furthermore,  the  legislative  history 
of  the  Administrative  Procedure  Act,  including  the  excerpts 
from  S.  Rep,  No.  752  which  petitioner  distorts,  manifests  a 
congressional  desire  to  fix  separate  requirements  for  rule 
making  and  adjudication  procedures.  An  accurate  quota 
tion  of  the  excerpt  upon  which  Petitioner  relies,  S.  Rep. 
No.  752,  79th  Cong,  1st  Sess,  (Administrative  Procedure 
Act,  Legislative  History,  79th  Cong.  2nd  Sess.,  S.  Document 
No.  248,  pp.  203-4)  is  as  follows: 

The  gist  of  the  subsection  is  that  no  investigating 
or  prosecuting  officer  shall  directly  or  indirectly  in  any 
manner  influence  or  control  the  operations  of  hearing 
and  deciding  officers,  except  as  a  participant  in  public 
proceedings,  and  even  then  in  no  different  fashion  than 
the  private  parties  or  their  representatives.  "Ex 
parte  matters  authorized  by  law"  means  passing  on 
requests  for  adjournments,  continuances,  filing  of 
papers,  and  so  forth.  The  exemption  of  applications  for 
initial  licenses  frees  from  the  requirements  of  the  sub- 
section such  matters  as  the  granting  of  certificates  of 
convenience  and  necessity  which  are  of  indefinite  dura- 
tion, upon  the  theory  that  in  most  licensing  cases  the 
original  application  may  be  much  like  rule  making. 
The  latter,  of  eourse,  is  not  subject  to  any  proxnsion 
of  section  5.  The  exemption  of  cases  involving  *'the 
past  reasonableness  of  rates"  (if  triable  de  novo  on 
judicial  review  they  would  be  exempted  in  any  event) 
is  made  for  the  same  reason.  There  are,  however,  some 
instances  of  either  kind  of  case  which  tend  to  be  accusa- 
tory in  form  and  involve  sharply  controverted  factual 
issues.    Agencies  should  not  apply  the  exceptions  to 
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such  cases,  because  they  are  not  to  be  interpreted  as 
precluding  fair  procedure  where  it  is  required.  (Italics 
supplied.) 

The  meaning  of  this  paragraph  from  S.  Eep.  No.  752  is  clear 
enough  without  extended  comment.  Manifestly,  in  using 
the  word  '^exemption"  the  Committee  referred  to  the  first 
two  of  the  three  exceptions  listed,  i.  e.,  applications  for 
initial  licenses  and  proceedings  involving  the  reasonable- 
ness of  rates.  Because  of  their  similarity  to  rule  making, 
generally,  these  two  classes  of  proceedings  were  to  be  ex- 
cepted from  the  provisions  of  Section  5(c).  As  the  Com- 
mittee stated,  however,  the  exemption  should  not  be  applied 
in  any  specific  case  under  these  two  classes  of  proceedings 
''which  tend  to  be  accusatory  in  form  and  involve  sharply 
controverted  factual  issues." 

This  is  entirely  different  from  saying  that  all  rule  making 
proceedings  which  happen  to  involve  instances  of  sharply 
controverted  factual  issues  are  subject  to  Section  5(c). 
The  substance  of  what  was  done  by  the  orders  under  review 
was  clearly  legislative  and  in  no  sense  adjudicatory. 

In  its  "General  Comments"  this  same  Senate  Committee 
(Administrative  Procedure  Act,  Legislative  History,  S. 
Doc.  248,  p.  216)  comprehensively  summed  up  its  attitude, 
expressly  referring  to  its  specific  comment  which  is  above 
quoted.  The  Committee  elsewhere  recognized  that:  "The 
bill  provides  quite  different  procedures  for  the  'legislative' 
and  'judicial'  functions  of  administrative  agencies."  (S. 
Doc.  248,  supra,  p.  193). 

There  is,  we  suggest,  nothing  in  the  context  of  the 
Administrative  Procedure  Act  nor  in  its  legislative  history 
which  requires  the  abandonment  of  the  historical  practice  of 
an  administrative  agency  of  utilizing  its  specialized  per- 
sonnel in  the  formulation  of  regulations  of  general  applica- 
bility. 
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(b)  Judicial  due  process  can  not  properly  he  invoked  in  the 
administrative  rule  making  proceedings  involved  here. 

The  5th  Amendment  of  the  Constitution  provides  that : 

No  person  shall  be  .  .  .  deprived  of  life,  liberty  or 
property  without  due  process  of  law. 

We  do  not,  of  course,  contend  that  this  Constitutional 
inhibition  is  not  applicable  to  legislative  as  well  as  judicial 
action.  We  do  contend,  however,  that  the  "constitutional 
'rudiments'  of  fair  play"  (Br.  85)  in  judicial  proceedings 
should  not  properly  be  carried  over  and  applied  in  quasi- 
legislative  matters  such  as  are  involved  here. 

At  the  outset,  we  believe  it  is  essential  to  note  the  dis- 
tinction between  administrative  rule-making  and  adminis- 
trative adjudication,  which  petitioner's  argument  and  cita- 
tion of  cases  tend  to  obscure  (Br.  85-90).  The  following  is 
an  effective  statement  of  the  greneral  distinction: 
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The  most  obvious  definition  of  rule-making  and  the 
one  most  often  employed  in  the  literature  of  administra- 
tive law  asserts  simply  that  it  is  the  function  of  laying 
down  general  regulations  as  distinguished  from  orders 
that  apply  to  named  persons  or  to  specific  situations. 
Most  acts  of  legislatures,  although  by  no  means  all, 
establish  rights  and  duties  with  respect  either  to  people 
generally  or  to  classes  of  people  or  situations  that  are 
defined  but  not  enumerated.  Conversely,  the  judg- 
ments of  courts  usually  are  addressed  to  particular  in- 
dividuals or  to  situations  that  are  definitely  specified. 
Similarly,  administrative  action  can  be  classified  into 
general  regulations,  including  determinations  whose 
effect  is  to  bring  general  regulations  into  operation, 
and  orders  or  acts  of  specific  application.^^ 

It  has  long  been  recognized  that  the  procedural  require- 
ments imposed  in  any  given  rule  making  activity  are  to  be 
found  in  the  statute  which  vests  authority  to  issue  the 
regulations.  Norwegian  Nitrogen  Products  Co.  v.  United 
States,  288  U.  S.  294,  303-312.  In  that  case  the  Court  applied 
the  rule  that  under  the  Tariff  Act  of  1922  (42  Stat.  858,  941) 


18  Fuchs,  Frocedure  in  Administrative  Eule-Making ,  52  Harv.  L.  Rev.  259,  263. 
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an  opportunity  "to  produce  evidence,  and  to  be  heard" 
did  not  confer  a  right  of  unlimited  examination  and  cross- 
examination  of  witnesses,  comparable  to  the  rights  of  a  liti- 
gant in  a  judicial  trial.    Said  the  Court  (288  U.  S.  308) : 

Nothing  in  the  statute  suggests  a  belief  of  the  law- 
makers that  every  producer  or  importer  is  to  be  viewed, 
like  a  party  to  a  lawsuit,  as  the  adversary  of  every 
other,  with  the  privilege  of  examination  and  cross- 
examination  extended  through  the  series. 

It  has  been  held  that  the  14th  amendment  of  the  Consti- 
tution does  not  even  require  a  hearing  to  persons  affected 
by  general  regTilations  or  legislation.  See  Bi-Mettalic  In- 
veiStment  Co.  v.  State  Board,  etc.,  239  U.  S.  441.  Under 
attack  in  that  case  was  an  order  of  an  equalization  board 
which  petitioner  claimed  diminished  the  value  of  its  prop- 
erty without  due  process  of  law.  Said  the  court,  through 
Mr.  Justice  Holmes,  at  p.  445 : 

The  Constitution  does  not  require  all  public  acts  to 
be  done  in  town  meeting  or  an  assembly  of  the  w^hole. 

The  same  proposition  was  restated  more  recently  in  Bowles, 
etc.  V.  Willingliam  et  ah,  321  U.  S.  503.  In  that  case  the  issu- 
ance of  certain  orders  of  the  Administrator  of  Price  Admin- 
istration fixing  maximum  rents  was  sought  to  be  restrained 
because  no  hearing  w^as  provided  for  by  the  statute  (Emer- 
gency Price  Control  Act  of  1942,  50  U.  S.  C.  App.  Supp.  II, 
Sec.  901).    The  court  pointedly  stated  (p.  519) : 

Obviously,  Congress  would  have  been  under  no 
necessity  to  give  notice  and  provide  a  hearing  before  it 
acted,  .  .  .  Congress  need  not  make  that  requirement 
when  it  delegates  the  task  to  an  administrative  agency. 

Even  where  notice  and  public  hearing  have  been  given, 
there  is  no  constitutional  requirement  that  an  administra- 
tive agency  make  special  findings  of  fact  as  part  of  its 
rule  making  process.  This  was  the  holding  in  Pacific  States 
Box  S  Basket  Co.  v.  White  et  at.,  296  U.  S.  176,  which  in- 
volved an  order  of  a  State  administrative  agency  estab- 
lishing standards  of  capacity  and  form  for  fruit  and  vege- 
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table  containers.    The  Court  disposed  of  the  contention  of 
such  a  requirement  in  the  following-  language  (p.  186)  : 

It  is  contended  that  the  order  is  void  because  the  ad- 
ministrative body  made  no  special  findings  of  fact. 
But  the  statute  did  not  require  special  findings ;  doubt- 
less because  the  regulation  authorized  was  general 
legislation,  not  an  administrative  order  in  the  nature 
of  a  judgment  directed  against  an  individual  concern. 
(Italics  added.) 

It  is  clear  from  the  foregoing  that  the  procedural  obli- 
gations imposed  on  an  administrative  agency  in  its  rule 
making  activities  are  not  to  be  found  in  the  Constitution, 
but  rather  in  the  statute  which  authorizes  it  to  act.  Cf. 
Opp  Cotton  Mills  etc.  v.  Administrator,  312  U.  S.  126, 
152-153. 

This  is  not  to  say  that  Congress  can  not  impose  addi- 
tional procedural  requirements,  by  general  statute  or  other- 
wise, on  the  rule  making  activities  of  Federal  agencies. 
Indeed,  it  has  done  this,  in  many  regards,  in  the  Admin- 
istrative Procedure  Act  (5  U.  S.  C.  1001  et  seq.)  Prelimi- 
nary to  the  passage  of  this  law  Congress  and  a  host  of  legal 
specialists  in  the  tield  of  administrative  law  struggled  with 
the  task  of  prescribing  an  intelligent  code  of  fair  admin- 
istrative procedure  in  all  agency  activities.  In  all  of  the 
reports,  debates  and  comments  and,  most  important,  in  the 
scheme  and  context  of  the  law  itself,  the  distinction  be- 
tween administrative  rule  making  and  adjudication  was 
made  clear.  The  historical  development  of  the  distinction 
between  these  two  classes  of  proceedings  was  recognized 
and  restated.  Thus,  "The  Administrative  Procedure  Act 
is  based  upon  a  broad  and  logical  dichotomy  between  rule 
making  and  adjudication,  i.  e.,  between  the  legislative  and 
judicial  functions."  Attorney  General's  Manual  on  the 
Administrative  Procedure  Act  (1947)  p.  50.  In  the  frame- 
work of  the  Act  separate  sections  deal  exclusively  with  rule 
making  and  adjudication:  section  4  is  concerned  with  rule 
making,  section  5  with  adjudications,  and  sections  7  and  8 
fix  the  rules  governing  hearings  and  decisions  in  both 
classes  of  proceedings. 
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We  have  already  pointed  out  above  that  the  prohibitions 
in  section  5(c)  against  investigative  personnel  participating 
in  the  decision  is  not  applicable  to  rule  making  proceedings. 
This  further  point  should  be  reemphasized :  the  zealous 
manner  by  which  Congress  sought  to  limit  this  prohibition 
to  adjudications  is  pointed  up  by  its  exclusion  of  two 
categories  of  proceedings  which  formally  might  be  classed 
as  quasi-judicial  but  in  fact  usually  have  the  attributes 
of  rule  making.  These  are  proceedings  involving  initial 
licenses  and  rates,  facilities  or  practices  of  public  utilities 
or  carriers. 

Congress  recognized  the  need  for  permitting  agency 
heads  to  continue,  in  the  formulation  of  regulations,  the 
practice  of  utilizing  the  expert  and  technical  knowledge  of 
agency  personnel.  This  proposition  was  succinctly  stated 
in  the  Attorney  General's  Manual  on  the  Administrative 
Procedure  Act,  p.  15 : 

Even  in  formal  rule  making  proceedings  subject  to 
sections  7  and  8,  the  Act  leaves  the  hearing  officer 
entirely  free  to  consult  with  any  other  member  of  the 
agency's  staff.  In  fact,  the  intermediate  decision  may 
be  made  by  the  agency  itself  or  by  a  responsible  officer 
other  than  the  hearing  officer.  This  reflects  the  fact 
that  the  purpose  of  the  rule  making  proceeding  is  to 
determine  policy.  Policy  is  not  made  in  Federal 
agencies  by  individual  hearing  examiners ;  rather  it  is 
formulated  by  the  agency  heads  relying  heavily  upon 
the  expert  staff's  which  have  been  hired  for  that  pur- 
pose.    (Italics  added.) 

We  believe  that  the  foregoing  abundantly  demonstrates 
the  fallacy  of  petitioner's  claim  of  prejudicial  denial  of 
procedural  due  process.  It  contends  in  effect  that  it  was 
prevented  from  showing  that  officials  of  the  Food  and  Drug 
Administration,  who  were  involved  in  the  hearing,  actively 
participated  in  the  drafting  of  the  regulations  now  under 
attack.  It  is  established  that  the  Administrator's  regula- 
tions fixing  standards  of  identity  and  fill  of  container  for 
canned  oysters  under  Sections  401  and  701(e)  of  the  Fed- 
eral Food,  Drug,  and  Cosmetic  Act  constitute  rule  making, 
and  not  adjudication.    The  Supreme  Court  expressly  stated 
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in  the  Quaker  Oats  Co.  case,  318  U.  S.  218,  228,  that  stan- 
dards such  as  these  are  "...  regulations  of  general  ap- 
plication adopted  by  an  administrative  agency  under  its 
rule-making  power  ..." 

The  cases  cited  by  petitioner  (Br.  85-90)  all  involved 
judicial  or  quasi-judicial  proceedings.  This  includes  Mor- 
^gan  v.  United  States  304  U.  S.  1,  upon  which  petitioner 
places  great  reliance.  For  the  reasons  stated,  such  cases 
are  inapplicable  to  the  case  before  this  Court. 

Even  under  the  principle  of  the  Morgan  cases,  it  would 
have  done  petitioner  no  good  to  show  that  certain  officials 
participated  in  drafting  the  regulations.  Had  this  been 
shown,  it  does  not  follow  that  the  Administrator  did  not 
consider  all  of  the  evidence  adduced  at  the  hearing  and 
exercise  his  independent  judgment  before  signing  the  order 
of  March  10. 

In  the  second  Morgan  case,  304  U.  S.  1,  the  Secretary  of 
Agriculture  testified  in  answer  to  the  question  whether 
the  order  represented  his  independent  conclusion  as  fol- 
lows (304  U.  S.  18)  : 

My  answer  to  the  question  would  be  that  that  very 
definitely  was  my  independent  conclusion  as  based  on 
the  findings  of  the  men  in  the  Bureau  of  Animal  In- 
dustry. I  would  say,  I  will  try  to  put  it  as  accurately 
as  possible,  that  it  represented  my  own  independent  re- 
actions to  the  findings  of  the  men  in  the  Bureau  of 
Animal  Industry. 

The  court  thereupon  made  this  statement  (304  U.  S.  18) : 

In  the  light  of  this  testimony  there  is  no  occasion 
to  discuss  the  extent  to  which  the  Secretary  examined 
the  evidence,  and  we  agree  with  the  Government's  con- 
tention that  it  was  not  the  function  of  the  court  to 
probe  the  mental  processes  of  the  Secretary  in  reaching 
his  conclusions  if  he  gave  the  hearing  which  the  law 
required.  The  Secretary  read  the  summary  presented 
by  appellants'  briefs  and  he  conferred  with  his  sub- 
ordinates who  had  sifted  and  analyzed  the  evidence. 
We  assume  that  the  Secretary  sufficiently  understood 
its  purport. 
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This  alone  reveals  tliat  the  line  of  interrogation  pro- 
pounded by  the  petitioner  and  the  offer  of  proof  do  not 
demonstrate  prejudicial  error.  He  was  not  entitled  by 
interrogation  of  a  witness  who  appeared  at  the  hearing  to 
probe  the  mental  processes  of  Mr.  Ewing  in  reaching 
a  determination. 

3.  No  Error  Was  Made  in  the  Admission  and  Reliance  Upon  Certain 
Hearsay  Evidence. 

It  is  argued  that  "the  orders  should  be  set  aside  as 
based  upon  'mere  uncorroborated  hearsay  or  rumor'  ". 
(Br.  96.)  Complaint  is  made  both  as  to  the  admission  of 
evidence  of  that  character  and  the  subsequent  reliance  upon 
it  in  the  findings  and  conclusions  (Br.  92). 

The  evidence  to  which  this  argument  is  directed  was  (1) 
reports  by  inspectors  of  the  Food  and  Drug  Administra- 
tion designed  to  reveal  dealer  and  consumer  understanding 
as  to  any  differences  in  canned  oysters,  as  to  any  differences 
in  fill  of  container  for  the  food,  and  as  to  whether  canned 
oysters  from  the  South  Atlantic  and  Gulf  areas  were  being 
sold  in  competition  with  canned  Pacific  oysters  (Ex.  4,  5,  6, 
and  7;  Spec.  12;  Br.  57,  92-96);  (2)  testimony  of  Inspector 
Hansen  that  he  displayed  commercially  packed  oysters  and 
experimentally  packed  oysters  to  large  scale  buyers  for 
quality  comparison  and  recorded  their  comments  (R.  878- 
882;  Spec.  5(g),  38;  Br.  52,  64) ;  (3)  testimony  of  Inspector 
Hansen  that  a  woman  packer  told  him  during  the  experi- 
mental pack  that  she  had  no  difficulty  in  making  the  higher 
fills  (R.  866,  Ex.  42;  Spec.  5(f) ;  Br.  51) ;  and  (4)  testimony 
of  Inspector  Hansen  as  to  opinion  in  the  oyster  canning 
business  as  to  the  new  blanching  method  of  preparing 
oysters  for  canning  (R.  847;  Spec.  5(i) ;  Br.  52). 

It  is  highly  questionable  whether  a  government  survey 
made  and  reported  by  inspectors  of  the  Food  and  Drug 
Administration  in  the  performance  of  their  official  duties 
can  be  classified  as  "mere  uncorroborated  hearsay  or 
rumor"  as  that  language  is  used  in  the  Consolidated  Edison 
decision  (305  U.  S.  197).  This  was  a  fact  finding  proceed- 
ing preliminary  to   administrative   rule-making.     It   was 
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essential  to  ascertain  wholesale  and  retail  merchandising 
practices  and  consumer  understanding  as  to  the  fill  of  con- 
tainer. It  was  not  practicable,  especially  in  the  absence 
of  subpoena  power,  to  call  all  of  the  people  necessary  to 
establish  the  facts.  To  have  called  any  significant  group 
of  them  would  unduly  have  extended  the  hearing.  But 
the  results  of  the  survey  gave  the  necessary  evidence  in 
reliable  form.  It  was  the  type  of  evidence  that  Congres- 
sional committees  customarily  rely  upon  in  reporting  legis- 
lation. The  Food  and  Drug  Administration  inspectors  had 
no  incentive  to  misrepresent  the  facts,  and  should  be  con- 
sidered as  having  performed  their  work  with  regularity. 

The  exhibits  which  reported  the  surveys  were  admitted 
into  evidence  without  objection  from  counsel.  No  request 
was  made  that  they  be  ''decoded"  to  facilitate  cross-ex- 
amination. Under  the  principle  of  Opp  Cotton  Mills  v. 
Adm.inistrator,  312  U.  S.  126,  155,^"  this  evidence  w^as  en- 
titled to  its  natural  probative  effect.  There  the  findings 
rested  ''to  a  substantial  degree,  upon  studies  of  statistical 
data  with  respect  to  [economic  and  competitive  conditions 
in  the  industry]  gathered  by  government  agencies  and  pub- 
lished by  them  officially."  The  principal  attack  was  upon 
a  bulletin  prepared  by  the  Bureau  of  Labor  Statistics. 

The  Court  said: 

...  it  has  long  been  settled  that  the  technical  rules  for 
the  exclusion  of  evidence  applicable  in  jury  trials  do 
not  apply  to  proceedings  before  federal  administrative 
agencies  in  the  absence  of  a  statutory  requirement  that 
such  rules  be  observed,  [citing  cases].  We  need  not 
consider  whether  this  class  of  evidence  must  be  excluded 
from  proceedings  in  court. 

Further  the  documents  in  question  were  received  in 
evidence  without  objection.  And  even  in  a  court  of 
law  if  evidence  of  this  character  is  admitted  without 
objection  it  is  to  be  considered  and  must  be  accorded 
'its  natural  probative  effect  as  if  it  were  in  law  ad- 
missible' ... 

The  reliability  of  the  data  published  in  the  Bulletin 
was  supported  before  the  Administrator  by  the  testi- 
mony of  some  of  his  compilers.    In  the  circumstances 


19  See  also  Spiller  v.  A.  T.  d  S.  F.  By.  Co.,  253  U.  S.  117,  130. 
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we  think  the  Bulletin  .  .  .  [was]  evidence  to  be  con- 
sidered by  the  Administrator;  that  the  weight  to  be 
given  to  them  and  the  inferences  to  be  drawn  from 
them  were  for  the  Administrator  and  not  the  courts, 
and  that  they  lend  substantial  support  to  his  findings. 

It  might  be  added  that  the  finding  of  competition  between 
oysters  from  the  Gulf  area  and  Pacific  oysters  is  cor- 
roborated by  petitioner's  Exhibit  28  which  reveals  that 
competing  cans  w^ere  brought  in  the  open  market  at  Port- 
land, Oregon.  It  is  also  corroborated  by  Exhibit  34  and 
by  testimony  of  a  Pacific  canner  (R.  445). 

There  is  much  authority  to  sustain  the  admission  of  the 
hearsay  evidence,^"  and  we  need  not  labor  the  point.  The 
only  serious  question  is  whether  the  evidence  is  reliable 
and  may  be  taken  into  account  in  reaching  a  decision. 

The  House  Committee  on  the  Judiciary,  H.  R.  Rep.  1980, 
79th  Cong.,  2d  Sess.,  reported  that  Sec.  7(e)  of  the  Admin- 
istrative Procedure  Act  requires  that  accepted  standards 
of  probity,  reliability,  and  substantiality  of  evidence  be 
applied.    It  said,  how^ever,  that : 

These  requirements  do  not  preclude  the  admission 
of  or  reliance  upon  technical  reports,  surveys,  analyses, 
and  summaries  where  appropriate  to  the  subject 
matter. 


20  Sec.  7(e),  Admiuistrative  Procedure  Act,  5  U.  S.  C.  1006(c);  and  see 
explanation  in  Administrative  Procedure  Act,  Legislative  History,  S.  Doc.  248, 
79th  Cong.  2d  Sess.;  Attorney  General's  Manual  on  Administrative  Procedure 
Act,  pp.  75-78;  Stephan,  Fact-Finding  Boards  and  the  Eules  of  Fvldence,  24 
A.  B.  A.  J.  630,  636.     Mr.  Stephan  has  written: 

"It  is  submitted  that  no  arbitrary  rule  can  be  applied  to  each  case,  but 
the  test  should  rather  be  the  availability  of  other  or  better,  evidence. 
In  each  ease,  some  final  administrative  action  must  be  taken.  This  fre- 
quently affects  large  groups  other  than  the  contestants  at  the  commission's 
bar.  In  this  respect,  it  differs  from  a  private  plaintiff  or  defendant  ■\\'in- 
ning  or  losing  a  suit  for  deficiencies  in  evidence,  without  any  resulting 
prejudice  to  the  public.  In  administrative  proceedings,  the  same  hearsay 
evidence  in  one  case  may  be  the  poorest  sort,  and  fail  to  meet  the  sug- 
gested criterion.  It  should  accordingly  be  excluded.  In  another  case,  the 
same  evidence  may  be  the  best  available  proof  of  the  facts  and  it  should 
be  admitted,  regardless  of  exclusionarj'  rules.  Its  credibility  and  weight 
can  be  tested  by  cross-examination  and  rebuttal.  Its  admissibility  should 
be  determined  by  the  reasonable  availability  of  better  e\ridence. ' ' 
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The  survey  evidence,  therefore,  is  clearly  substantial  to 
establish  the  facts  for  which  it  was  cited  in  Findings  5  of 
the  March  10  order  under  both  Identity  and  Fill  of  Con- 
tainer. 

The  testimony  of  Inspector  Hansen  as  to  the  reaction  of 
buyers  upon  quality  comparison  of  commercially  canned 
oysters  and  oysters  packed  to  yield  6y^  ounces  was  cor- 
roborated by  the  testimony  of  Mr.  Callaway  and  other  Food 
and  Drug  Administration  witnesses  who  testified  as  to  a 
similar  comparison  (R.  800,  824-825).  Mr.  Esveldt  testified 
that  he  based  his  opinions  on  quality  largely  upon  his  ex- 
perience in  cutting  cans  with  buyers  (R.  325). 

Mr.  Hansen's  testimony  as  to  the  comments  of  the  woman 
packer  to  the  effect  that  she  had  no  difficulty  in  meeting  the 
fills  is  corroborated  by  testimony  as  to  his  own  experience 
in  putting  up  packs  in  three  different  canneries  (R.  861, 
866,  869-871,  1120). 

The  testimony  as  to  discussions  with  canners  regarding 
the  blanching  method  of  preparing  oysters  for  canning  and 
as  to  the  quality  of  the  resultant  pack  is  corroborated  by 
Exhibits  23  and  24,  which  are  affidavits  from  canners,  and 
by  the  testimony  of  Food  and  Drug  Administration 
witnesses. 

Thus,  under  the  principle  of  Consolidated  Edison  Co.  v. 
National  Labor  Relations  Board,  305  U.S.  197,  230,  the  hear- 
say was  corroborated  and  may  be  relied  upon.  In  Union 
Drawn  Steel  Co.  v.  National  Labor  Relations  Board,  109 
F.  (2d)  587,  592  (C.  C.  A.  3),  the  court  held  in  an  adjudica- 
tory proceeding  that  a  finding  of  fact  could  be  sustained  by 
testimony  of  an  employee  who  had  been  on  strike  as  to 
what  a  foreman  told  him  when  the  employee  sought  re- 
employment. The  only  evidence  in  corroboration  w^as  the 
known  hostility  of  the  employee  to  the  labor  union  and  the 
fact  that  the  employee's  place  had  been  filled  by  another 
man.  Much  more  corroboration  is  present  in  the  case  be- 
fore this  Court. 

We  believe  that  the  correct  rule  to  be  applied  is  that 
stated  by  Circuit  Judge  Learned  Hand  in  National  Labor 
Relations  Board  v.  Remington  Rand,  Inc.,  94  F.  (2d)  862, 
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873  (C.  C.  A.  2),  cert,  denied  304  U.  S.  576.  Judge  Hand 
stated  that  mere  rumor  will  not  serve  to  constitute  substan- 
tial evidence  in  support  of  a  finding 

.  .  .  but  hearsay  may  do  so,  if  more  is  not  conveniently 
available,  and  if  in  the  end  the  finding  is  supported 
by  the  kind  of  evidence  on  which  responsible  persons 
are  accustomed  to  rely  in  serious  affairs. 

The  common  law  rule  as  to  the  exclusion  of  hearsay  evi- 
dence, designed  as  it  is  to  prevent  a  jury  of  untrained  lay- 
men from  relying  on  evidence  of  little  probative  value,  does 
not  preclude  the  administrative  agency  from  accepting 
and  relying  on  the  evidence  here  involved.  Inspector 
Hansen  was  present,  and  was  subjected  to  thorough  cross- 
examination.    There  was  ample  opportunity  for  rebuttal. 

It  would  not  have  been  reasonable  to  require  the  presence 
of  the  buyers  from  six  Seattle  wholesale  groceries,  the  pack- 
ers in  three  canneries,  and  the  several  persons  operating 
canneries  in  the  Pacific  Northwest  before  it  could  be  shown 
that  the  blanching  method  of  preparing  oysters  for  can- 
ning did  not  result  in  a  product  of  higher  quality  and  that 
such  oysters  could  be  packed  to  yield  a  6i/4  ounce  cut-out 
weight  from  the  No.  1  EO  can  without  quality  impairment. 
Responsible  persons  would  readily  rely  upon  the  report  of  a 
Food  and  Drug  Administration  inspector  who  displayed 
the  oysters  to  buyers  for  comparison,  who  was  present 
when  the  packers  were  filling  the  cans,  and  who  canvassed 
the  industry  to  determine  the  facts  as  to  whether  the  quality 
of  canned  oysters  suffered  when  they  were  prepared  for 
canning  by  blanching  and  were  packed  to  yield  61/.  ounces 
of  drained  weight.  His  testimony  was  in  no  sense  mere 
uncorroborated  hearsay  or  rumor.  It  was  strongly  cor- 
roborated evidence  of  the  best  kind  available.  We  submit 
that  it  sustains  the  findings  for  which  it  was  cited  and  was 
properly  relied  upon  by  the  Administrator. 
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4.  The  Administralor  and  the  Hearing  Examiner  Did  Not  Abuse  Their  Discretion 
in  Rulings  as  to  Time  and  Place  of  the  Hearing,  Requests  for  Postponement 
and  for  Separation  of  Issues,  Admission  and  Exclusion  of  Evidence,  or  in 
Imposing  an  Improper  Burden  of  Proof  Upon  Petitioner. 

The  courts  have  uniformly  held  that  the  time  -^  and 
place  "  of  a  hearing,  postponements,^^  and  separation  and 
consolidation  of  hearings  "*  are  matters  within  the  sound 
discretion  of  the  administrative  agency  or  the  hearing 
examiner. 

The  regulations  here  under  review  affect  canners  of 
oysters  on  the  Atlantic,  Gulf  and  Pacifie  coasts.  The 
hearings  were  held  in  Washington,  D.  C,  and  were  par- 
ticipated in  by  persons  from  the  Gulf  area,  the  Pacific 
Northw^est  and  the  Food  and  Drug  Administration.  The 
Administrator  concluded  that  the  convenience  of  all  con- 
cerned would  best  be  served  by  hearings  in  Washington, 
D.  C.     In  that,  no  abuse  of  discretion  existed. 

Notice  of  the  first  hearing — which  petitioner  claims  was 
unduly  short  so  as  to  deny  adequate  opportunity  for  prep- 
aration (Spec.  4,  56;  Br.  48,  70) — was  published  in  the 
Federal  Register  on  June  6,  1947.  The  hearing  began 
on  July  10,  1947.  This  was  in  complete  compliance  wdth 
the  Federal  Food,  Drug,  and  Cosmetic  Act,  Sec.  701(e), 
21  U.  S.  C.  371(e).  Cf.  Opp  Cotton  Mills  v.  Administra- 
tor, 312  U.  S.  126,  153.  In  addition  to  the  notice  required 
by  the  statute,  a  statement  of  general  policy  or  interj 
pretation  issued  on  February  7,  1947,  a  copy  of  which 
went  to  the  petitioner,  advised  interested  parties  of  the 
Administrator's  intention  to  call  a  hearing  on  proposals 
to  fix  a  standard  of  fill  of  container  for  canned  oysters 

21  Peninsula  Corp.  v.  United  States,  GO  F.  Supp.  174,  180  (D.  C.)- 

22  National  Labor  Belaiions  Board  v.  Southwestern  Greyhound  Lines,  Inc., 
126  F.  (2(1)  883,  887-888  (C.  C.  A.  8). 

-^National  Lahor  Relations  Board,  v.  Alf/oma  Plywood  4"  Veneer  Co.,  121 
F.  (2d)  602,  605  (C.  C.  A.  7)  ;  and  National  Labor  Relations  Board  v.  Ameri- 
can Potash  and  Chemical  Co.,  98  F.    (2d)    488   (C.  C.  A.  9). 

21  American  Trucking  Ass'n  v.  United  States,  326  U.  S.  77,  83;  and  American 
Power  4"  Light  Co.  v.  Securities  and  ExcJmnge  Commission,  141  F.  (2d)  606, 
614  (C.  C.  A.  1). 
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(Exhibit  8).  Experimental  packs  of  canned  oysters  were 
made  in  petitioner's  plant  as  early  as  the  spring  of  1946. 
Experimental  packs  also  were  made  on  petitioner's  be- 
half in  June,  1947,  before  the  notice  of  hearing  issued 
(Ex.  19).  Petitioner  had  ample  notice,  and  the  hearing 
on  the  remand  afforded  an  additional  opportunity  to  pre- 
sent evidence. 

As  to  the  request  for  separate  hearings  on  the  standard 
of  identity  and  the  standard  of  fill  of  container  (Spec. 
4(c)  and  (d) ;  Br.  49-50),  the  hearing  examiner  ruled  that 
it  was  more  practicable  to  hear  both  standards  together 
(R.  11-13).  It  was  essential  that  the  food  be  defined 
before  a  standard  of  fill  of  container  could  be  effectively 
applied  to  it.  No  effort  is  made  by  petitioner  to  show 
abuse  of  discretion,  and  there  was  none. 

(b)  Rulings  on  the  Evidence.  The  preceding  point  dis- 
cusses the  admission  of  hearsay  evidence,  and  reliance 
upon  it.  Supra,  pp.  62-66.  Petitioner  also  complains  of 
refusal  to  strike  certain  testimony  (Spec.  5(f),  (b),  and 
(j) ;  Br.  51-53) ;  of  a  ruling  that  a  question  was  objec- 
tionable because  argumentative  (Spec.  5(k);  Br.  53);  and 
of  refusal  to  receive  in  evidence  a  number  of  cans  of  oys- 
ters to  the  end  that  they  might  be  opened  and  evaluated 
by  the  Court  (Spec.  5(1) ;'  Br.  53). 

The  reason  given  for  the  motions  to  strike  testimony 
was  that  there  was  "no  substantiating  testimony  of  any 
quantitative  or  measurable  kind  whereby  petitioner  can 
in  any  way  appraise  the  statements  and  that  no  documen- 
tary evidence  had  thus  far  been  offered  to  support  such 
a  statement."  We  know  of  no  authority,  and  none  has 
been  cited,  to  sustain  the  motions  to  strike.  The  com- 
plaint goes  to  weight  and  not  admissibility  of  the  evidence. 

It  is  to  be  remembered  also  that  rulings  on  evidence  rest 
within  the  discretion  of  the  hearing  examiner,  and  preju- 
dice must  be  shown  to  warrant  reversal  because  of  such 
rulings.  Sec.  10(e),  Administrative  Procedure  Act,  5 
U.  S.  C.  §  lOO^(e) ;  Kishan  Singh  v.  Carr,  88  F.  (2d)  672 
(C.  C.  A.  9) ;  National  Labor  Relations  Board  v.  Hearst, 
102  F.  (2d)  658,  662-663  (C.  C.  A.  9) ;  National  Labor  Rela- 


69 

tions  Board  v.  Burke  Machine  Tool  Co.,  133  F.  (2d)  618 
(C.  C.  A.  6) ;  National  Labor  Relations  Board  v.  Conden- 
ser Corp.,  128  F.  (2d)  67  (C.  C.  A.  3).  There  was  no  denial 
of  justice  in  overruling  the  motions  to  strike. 

After  the  examiner  had  ruled  that  a  question  asked  by 
petitioner's  counsel  was  argumentative  (Spec.  5(k);  Br. 
53),  counsel  was  permitted  to  continue  his  interrogation 
by  asking  substantially  the  same  question  with  the  argTi- 
mentative  part  deleted.  No  prejudice  existed.  There  is 
no  rule  which  requires  a  hearing  examiner  to  stand  idly 
by  and  permit  a  confused  or  misleading  record  to  be 
made  through  the  use  of  argument  in  questions.  Cf.  BetJi- 
lehem  Steel  Co.  v.  National  Labor  Relations  Board,  120 
F.  (2d)  641,  652  (App.  D.  C). 

The  offer  of  the  cans  of  oysters  was  rejected  (1)  because 
the  rules  of  practice  [21  CFR  Cum.  Supp.  2.707(g)]  for- 
bid their  receipt;  and  (2)  because  the  offer  was  made  for 
the  purpose  of  presenting  original  evidence  to  the  Court 
rather  than  to  the  Administrator.  The  suggestion  that 
the  cans  might  be  opened  and  described  for  the  record  in 
comparison  with  cans  of  commercial  production  was  re- 
jected by  petitioner's  counsel  (R.  1023-1030).  There  was 
no  error  in  excluding  the  evidence. 

In  closing  this  point,  we  must  point  out  that  no  evidence 
outside  the  record  was  resorted  to  by  the  Administrator. 
The  hearing  examiner  ruled  only  that  the  work  sheets  were 
available  in  the  Agency  files  and  could  be  placed  in  the 
record  by  the  Administrator  if  he  wished  to  overrule  the 
hearing  examiner.  This  was  not  done  and  the  work  sheets 
were  not  considered  except  to  the  extent  that  they  were 
developed  in  the  cross-examination. 

(c)  Burden  of  Proof.  Petitioner  argues  that  the  hear- 
ing examiner  placed  an  improper  burden  of  proof  upon 
it  in  calling  it  the  proponent  of  the  rule  (Spec.  5(m) ; 
Br.  54,  113-116).  In  this,  it  relies  upon  the  Administra- 
tive Procedure  Act,  §  7(c),  5  U.  S.  C.  1006(c). 

This  proceeding  turns  in  no  way  upon  petitioner's  fail- 
ure to  maintain  a  burden  of  proof.  All  that  was  required 
of  petitioner  was  that,   after  the  remand,  it  proceed  td 
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adduce  the  evidence  that  it  had  described  in  its  motion 
for  the  remand.  That  accorded  with  the  court's  order  of 
remand. 

Section  7(c)  of  the  Administrative  Procedure  Act  does 
not  relieve  a  party  of  the  burden  of  going  forward  in  such 
circumstances.  S.  Rep.  752,  79th  Cong.,  1st  Sess. ;  Ad- 
ministrative Procedure  Act,  Legislative  History,  S.  Doc. 
248,  79th  Cong.  2d  Sess.,  p.  208,  states: 

That  the  proponent  of  a  rule  or  order  has  the  bur- 
den of  proof  means  not  only  that  the  party  initiat- 
ing the  proceeding  has  the  general  burden  of  coming 
forward  with  a  prima  I'acie  case  hut  that  other  par- 
tics,  ivho  are  proponents  of  sovie  different  result  also 
for  that  purpose  have  a  burden  to  maintain.  (Em- 
phasis added.) 

The  Food  and  Drug  Administration  did  not  rest  upon 
an  inadequacy  of  petitioner's  evidence.  Instead,  it  pre- 
sented evidence  on  its  own  behalf  of  much  greater  proba- 
tive force  than  that  presented  by  petitioner. 

CONCLUSION. 

For  the  foregoing  reasons,  it  is  respectfully  submitted 
that  the  orders  under  review  have  ample  evidentiary 
support,  were  made  in  compliance  with  procedural  safe- 
guards provided  by  law,  and  should  be  in  all  respects  af- 
firmed. 

Alexander  M.  Campbell, 

Assistant  Attorney  General. 

Frank  J.  Hennessy, 

United  States  Attorney, 
Attorneys  for  the  Respondents. 
Of  Counsel: 

John  T.  Grigsby, 

Attorney,  Department  of  Justice. 

William  W.  Goodrich, 

Attorney,  Federal  Security  Agency. 
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REPLY  BRIEF  OF  PETITIONER 


I.  THE  BASIC  ISSUES  PRESENTED 

This  court  is  empowered  for  good  cause  to  set  aside 
the  two  instant  orders  of  the  Federal  Security  Adminis- 
trator and  of  the  Acting  Administrator,  because : 

(a)  the  findings  of  fact  in  said  orders  are 
arrived  at  by  accepting  part  of  the  evidence  and 
totally  disregarding  other  convincing  evidence; 

(b)  the  evidence  upon  which  the  findings  pur- 
port to  rely  was  changed  and  modified  by  cross- 
examination  and  shown  to  be  incorrect  by  other 
admitted  and  established  facts  which  were  ig- 
nored ; 

(c)  these  findings  and  the  orders  involved  the 
necessity  of  making  a  ''choice"  as  to  which  wit- 
nesses "should  be  believed"; 

(d)  the  respondents  did  not  make  such  choice, 
or  see  and  hear  the  evidence,  but  instead  they 
delegated  the  task  of  making  such  ''choice"  as 
to  which  witnesses  "should  be  believed"  and  the 
preparation  of  findings  to  two  subordinate  em- 
ployees whose  opinions  were  necessarily  biased ; 

(e)  these  two  subordinates  were,  respectively: 
(1)    respondents'   chief  enforcement  officer 

who  had  given  the  principal  testimony  in 


support  of  respondents,  and  who  also  had 
been  permitted  by  respondents'  Presiding 
Officer  to  cross-examine  industry  wit- 
nesses extensively  in  an  effort  to  impeach 
their  opposing  evidence;  and 
(2)  respondents'  attorney,  who  likewise 
participated  extensively  in  such  cross- 
examination,  and  who  had  ''buried  himself 
in  one  side"  of  the  case  and  was  according- 
ly "disabled  from  bringing  to  its  decision 
that  dispassionate  judgment  which  Anglo- 
American  tradition  demands  of  officials 
who  decide  questions"; 

(f)  the  Presiding  Officer  sustained  objections 
to  cross-examination  by  petitioner's  counsel  into 
the  existence  of  these  prejudicial  practices,  and 
rejected,  even  before  its  completion,  an  offer  of 
proof  to  establish  the  same;  and 

(g)  neither  of  the  respondents  fulfilled  his 
official  duty  to  address  himself  personally  to  the 
evidence  at  both  the  first  and  second  hearings, 
and  upon  all  of  that  evidence  conscientiously  to 
reach  conclusions. 

Each  of  these  deficiencies  in  the  two  orders  is  in- 
cluded in  the  detailed  Specifications  of  Error  and 
Argument  sections  of  Petitioners'  Opening  Brief. 

II.  RESPONDENTS  AVOID  THE  ISSUES^ 

Respondents'  briefs  makes  three  principal  con- 
tentions : 


^Respondents  have  not  answered  or  otherwise  chal- 
lenged the  allegations  of  the  original  or  amended  peti- 
tions for  judicial  review  filed  herein,  nor  countered 
many  of  the  specifications  of  error.  They  rely  solely 
upon  the  text  of  the  orders  and  upon  their  brief. 

^Reference  abbreviations  conform  to  style  shovm  in 
Petitioner's  Opening  Brief,  page  5,  herein  identified 
as  "Pet.  Op.  Br."  Its  Specifications  of  Error  Nos. 
1  to  59  and  Appendices  A  to  F  therein  are  noted, 


(a)  that  petitioner's  argument  goes  to  the  weight  of 
the  evidence  and  that  'It  was  for  the  Adminis- 
trator to  resolve  any  conflicts  in  the  evidence 
and  to  decide  whether  the  testimony  of  witnesses 
*  *  *  should  be  believed."  (Resp.  Br.  33) ; 

(b)  that  under  the  "substantial  evidence"  rule,  the 
"choice  of  the  Administrator  is  valid"  even  if 
petitioner's  product  is  ''driven  from  the  market" 
(Resp.  Br.  45) ;  and 

(c)  that  neither  the  Morgan  cases  (298  U.S.  468; 
304  U.S.  1),  nor  the  Administrative  Procedure 
Act,  nor  the  Constitution,  impose  any  "rudiments 
of  fair  play"  or  similar  restraints  of  "judicial  due 
process"  on  respondents,  because  they  are  en- 
gaged in  "rule-making"  which  can  not  be  "in- 
fected" with  such  procedural  errors  (Resp.  Br. 
49,  55,  and  57). 

But  the  Administrator  and  the  Acting  Adminis- 
trator did  not  in  fact  "resolve  any  conflicts."  Instead, 
their  subordinate  officers  and  employees,  engaged  in 
the  performance  of  investigative  and  prosecuting 
functions  in  connection  with  these  very  matters, 
prepared  the  findings.  They  ignored  much  of  the 
evidence  (Pet.  Op.  Br.  79-90),  and  concluded  what 
testimony  "should  be  believed"  and  what  "choice" 
should  be  made.  This  is  not  cured  by  respondents' 
subsequent  signatures.  Respondents'  brief  rejects  the 
cases  and  authorities  which  condemn  such  practices 
(Resp.  Br.  52-62). 

III.  CONGRESS  AND  THE  COURTS  REQUIRE  THAT 
THE  ADMINISTRATOR  PRESERVE  JUDICIAL  DUE 
PROCESS  IN  SUCH  ADVERSARY  PROCEEDINGS. 

The  elaborate  provisions  of  Section  701(e)  of  the 

respectively  as  "Spec.  — "  and  as  "Pet.  App.  — ." 
The  Brief  of  Respondents  is  identified  as  "Resp.  Br." 
and  its  Appendices  A  to  D  as  "Resp.  App. — ."  Emphasis 
supplied  unless  otherwise  shown. 


Federal  Food,  Drug,  and  Cosmetic  Act  specify  detailed 
requirements  for  formal  hearings  under  the  Act  The 
unusually  broad  terms  of  Section  701(f)  similarly 
spell  out  provisions  for  judicial  review.  But  this 
statute  has  scant  real  significance  if  respondents' 
contentions  be  true. 

Respondents'  contentions  are  contrary  to  Congres- 
sional intent.  Chairman  Lea  of  the  House  Committee 
reporting  the  Act  stated  that  Section  701(e)  was 
drafted : 

"before  the  Supreme  Court  made  its  famous 
decision  in  the  (second)  Morgan  case  (304  U.S. 
1),  but  it,  in  substance,  provides  that  the  legis- 
lative agency  shall  do  the  very  thing's  that  the 
Supreme  Court  said  they  should  do  in  the  Morgan 
case."  83  Cong.  Rec.  9096  (1938). 

Referring  to  judicial  review,  the  Chairman  stated: 
a*  *  *  -^g  gj^g  more  authority  *  *  *  under 
this  bill  than  any  white  man  ought  to  have  unless 
with  it  there  is  proper  restraint  by  the  courts. 
That  is  what  we  have  tried  to  do  here."  83  Cong. 
Rec.  7776  (1938)    (Pet.  Op.  Br.  90). 

And  more  recently,  these  same  manifestations  of 
Congressional  intent  have  been  implemented  by  the 
Administrative  Procedure  Act  (Pet.  Op.  Br.  13-17; 
Cf.  81-85). 

It  is  submitted  that  Congress  and  the  federal  courts 
demand  a  vigilance  to  prevent  "administrative  discre- 
tion" from  becoming  a  vehicle  for  overriding  the  laws 
which  Congress  has  enacted.^ 

IV.    RESPONDENTS'    BRIEF   MISCONCEIVES   MANY 
DETERMINATIVE  FACTS. 

Within  permissible  space  limitations  we  shall  point 
out  some  of  the  manifest  errors  in  respondents'  brief, 

^Pet.  Op.  Br.  75,  et  seq.;  cf.  Douglas,  J.  dissenting, 
l.C.C.  V.  Parker,  326  U.S.  60,  75  (1945). 


following  substantially  the  sequence  of  its  arrange- 
ment. It  would  unduly  burden  this  brief  to  repeat 
here  contentions  heretofore  made  in  our  opening 
brief. '^ 

A.  Errors  in  Respondents'  Treatment  of  "Jurisdiction" 
(Resp.  Br.  1,  3,  53-6). 

1.  Respondents  contend  that  the  order  is  ''rule- 
making" and  as  such  virtually  free  from  judicial 
review.  They  disregard  Supreme  Court  cases  which 
have  rejected  such  theoretical  distinctions  based  on 
the  "form"  of  administrative  orders  (Pet.  Op.  Br. 
81-3). 

Respondents  quote  from  the  Quaker  Oats  Case  with 
respect  to  "rMle-making"  (Resp.  Br.  53),  but  discount 
their  own  earlier  quotation  from  this  case  (Resp.  Br. 
43),  which  holds  that  the  judicial  review  provisions: 

"were  patterned  after  those  which  Congress  had 
provided  for  the  review  of  ^qua^i- judicial  orders^ 
of  the  Federal  Trade  Commission  and  other 
agencies." 

The  instant  case  arose  from  charges  of  "unfair 
competition"  brought  by  Southern  canners  (Callaway, 
R.  64).  As  such  it  closely  resembles  the  ^^quasi- 
judicial  orders'^  of  the  Federal  Trade  Commission. 
The  instant  proceeding  was  intensely  "adversary" 
in  character  (Resp.  Br.  56).  It  is  not  immune  from 

"^It  should  be  noted  that  while  respondents  take 
scattered  exception  to  many  of  petitioner's  specifi- 
cations of  error,  they  appear  to  have  completely 
ignored  and  hence,  by  implication,  to  admit  Specifi- 
cations Nos.  3(a),  4(a)  and  (b),  5(a)  (c)  (d)  (e) 
and  (h),  9,  10,  11,  13,  14,  15,  16,  19,  20,  21,  29,  30, 
31,  34,  35,  37,  39,  41,  45,  52,  55,  and  57;  and  to  have 
omitted  to  answer  or  comment  on  much  that  is  alleged 
in  other  of  the  remaining  specifications  to  which  they 
make  but  passing  reference. 


review  to  determine  whether  the  "rudiments  of  fair 
play"  were  accorded  petitioner  (Pet.  Op.  Br.  79-90). 
2.  Respondents  state  that  the  second  order  of  re- 
spondent Kingsley : 

"did  not  change  the  findings  previously  made  (by 
respondent    Ewing)     but    were    supplementary 
thereto"  (Resp.  Br.  2), 
and  then  contend  that  the  Morgan  cases  are  not  ap- 
plicable (Resp.  Br.  49,  51,  61). 

But  the  very  first  finding  of  respondent  Kingsley 
states  that  respondent  Ewing's  prior  finding  ''is  modi- 
fied" in  substantial  respects  (Pet.  App.  B,  p.  15).  Re- 
spondents themselves  later  acknowledge  such  "modi- 
fications" (Resp.  Br.  9,  n.  2).  Still  later,  respond- 
ents seek  to  justify  respondent  Kingsley's  failure  to 
modify  another  of  respondent  Ewing's  findings  (Spec. 
27)  on  the  grounds  that  the  evidence  at  the  second 
hearing  was  "not  in  the  record"  when  the  first  find- 
ings were  made  (Resp.  Br.  27).  Thus,  at  one  point, 
respondents  claim  modification  because  evidence  was 
given  at  the  second  hearing,  and  at  another  they  dis- 
claim modification  because  evidence  was  not  given  until 
the  second  hearing. 

Respondents  quote  from  a  portion  of  this  court's  first 
order  directing  a  remand  to  take  additional  evidence 
(Resp.  Br.  8),  but  they  omit  to  point  out  that  in  said 
order  this  court  expressly  provided: 

"that  the  Administrator,  after  considering  said 
evidence,  may  modify  his  findings  as  to  the  facts, 
or  make  new  findings  by  reason  of  the  additional 
evidence  so  taken,  and  he  shall  file  such  modified 
or  new  findings,  and  his  recommendations,  if  any, 
for  the  modification  or  setting  aside  of  his  original 
order,  with  the  return  of  such  additional  evi- 
dence." 

Respondents  ignore  their  legal  duty  to  consider  the 
evidence  in  its  entirety  (Pet.  Op.  Br.  77-8). 


3.  Respondents  contend  that  the: 

''Administrative  Procedure  Act  does  not  affect  the 
court's  jurisdiction  *  *  *"  (Resp.  Br.  2). 

This  is  directly  contrary  to  the  law  and  to  its  legis- 
lative history  (Pet.  Op.  Br.  81-5). 

This  amazing  contention  will  certainly  shock  the  dis- 
tinguished Chairman  of  the  Senate  Committee  on  the 
Judiciary  who,  leading  a  unanimous  Senate  to  adopt 
the  measure,  believed  it  prescribed  basic  criteria  of  ad- 
ministrative fair  play  for  all  types  of  administrative 
orders  and  conferred  jurisdiction  upon  the  courts  to 
enforce  such  requirements.  See  Administrative  Pro- 
cedure Act,  Legislative  History,  79th  Cong.  2d  Sess., 
S.  Doc.  248,  pp.  324-6 ;  also  McCarran,  Improving  Ad- 
ministrative Justice  (Dec.  1946)  32  A.B.A.J.  827, 
893-4;  and  McCarran,  Regulatory  Government,  (Nov. 
1948)  34  A.B.A.J.  1005,  1007-8. 

B.    Errors   in   Respondents'    "Statement   of   the   Case" 
(Resp.  Br.  3-10). 

1.  Respondents  disparage  in  their  brief  the  validity 
of  their  own  long-continued  requirements  for  a  5  ounce 
drained  weight,  and  state : 

"The  Food  Inspection  Decisions  *  *  *  are  in  no 
sense  standards  of  fill  *  *  *."  (Resp.  Br.  3) 
But  six  months  earlier,  in  this  very  proceeding,  re- 
spondents tendered  to  this  court  an  affidavit  of  the 
Federal  Commissioner  of  Food  and  Drugs,  which 
stated : 

"a  drained  or  cut-out  weight  of  5  ounces  of  oys- 
ters *  *  *  was  in  accordance  with  an  advisory 
standard  established  under  the  Food  and  Drug 
Act  of  1906."  (Dunbar  Affidavit,  filed  herein  by 
respondents  June  3,  1948,  page  3,  lines  21-3). 

As  recently  as  1943  the  Supreme  Court  so  recognized 
these  standards.  Security  AdmW  v.  Quaker  Oats  Co., 
318  U.S.  218,  233,  n.  8. 
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The  full  text  of  pertinent  advisory  standards  are 
shown  in  our  brief  (Pet.  App.  D) .  They  expressly  fixed 
the  5  ounce  drained  weight.  They  are  referred  to  in 
Findings  1  and  2  of  respondents'  own  Ex.  3  in  this  case 
(the  1944  order,  reprinted,  Pet.  App.  C,  25-6).  The 
Administrator  recognized  such  conformity  with  this 
5  ounce  standard  in  Finding  12  of  his  1944  order  (Pet. 
App.  C,  29). 

2.  Respondents  suggest  that  the  change  is  not  pre- 
cipitous, and  that  the  1942  Tin  Conservation  Order 
M-81  was  based  on  respondents'  experimental  work 
"made  available  to  WPB"  (Resp.  Br.  4).  That  state- 
ment, if  true,  does  not  appear  to  be  in  the  record.  More- 
over, two  years  later  in  1944,  respondent  found  that: 

"Very  little  experimental  work  has  been  done  by 
the  Administration  on  Pacific  Coast  canned  oys- 
ters, the  principal  reason  being  that  none  have 
been  packed  there  since  1942"  (Pet.  App.  C,  28). 

3.  Respondents  recognize  that  in  April  1948  peti- 
tioner protested  against  the  discriminatory  require- 
ment to  change  their  label  to  "Pacific  Oysters"  and 
sought  to  have  the  order  modified  before  it  became  ef- 
fective. But  respondents  now  contend  that  no  further 
evidence  was  offered  by  petitioner  on  this  point  at  the 
second  hearing  (Resp.  Br.  5). 

Respondents  omit  to  note  that  they  had  denied  the 
April,  1948,  petition  and  that  their  Presiding  Officer's 
ruling  limited  evidence  at  the  second  hearing  solely 
to  the  new  blanching  process,  thereby  precluding  peti- 
tioner from  offering  further  evidence  on  the  issue  of 
"common  or  usual  name  so  far  as  practicable"  (R.  705, 
725). 

However,  at  the  second  hearing  respondents  offered 
petitioner's  label  in  evidence  and  by  cross-examina- 
tion confirmed  that  petitioner's  canned  oysters  have 
been  continuously  for  more  than  16  years  labeled  as 


"OYSTERS"  and  not  as  "PAaFIC  OYSTERS"  (Ex. 
31,  R.  755,  759). 

4.  Respondents  improperly  summarize  the  effect  of 
Finding  5  by  omitting  its  reference  to  the  matter  of 
labels  showing  total  weight  rather  than  drained  weight 
(Resp.  Br.  6;  Pet.  App.  A,  8-9). 
An  advisory  standard  effective  since  1923  states : 
No.  379.  ^^Declaration  of  net  weight  on  canned 
clams  and  canned  oysters. — Because  the  liquid 
'packing  medium  in  canned  clams  and  canned  oys- 
ters has  a  certain  food  value  and  is  ordinarily  uti- 
lized as  food,  no  objection  tvill  be  made  to  marking 
the  net  weight  of  these  products  in  terms  of  total 
weight,  liquid  included.'''   (Pet.  App.  D,  40). 

Nothing  in  either  of  the  two  challenged  orders  alters 
this  permission.  Nor  have  respondents  otherwise  exer- 
cised their  authority  under  the  provisions  of  the  Act 
to  revoke  the  long-continued  permission  granted  by 
Opinion  No.  379.  Accordingly,  both  methods  of  show- 
ing weight  have  been  followed.  But  the  only  Western 
label  of  record  in  the  first  hearing  shows  "Contents 
5-ounces  Oyster  Meat"  (R.  634).  Petitioner's  labels 
showed  "net  weight  in  terms  of  total  weight"  (Ex.  31) . 
But,  responsive  to  the  oral  suggestion  made  by  a 
member  of  this  court  at  its  first  hearing  in  June  1948, 
petitioner  voluntarily  imprinted,  immediately  there- 
after, on  all  of  its  labels  the  additional  bold  face  type : 

"NET  DRAINED  WT. 
5  OZ.  OYSTER  MEAT" 

Its  cans,  accordingly,  now  show  both  the  permissible 
"net  weight  in  terms  of  total  weight"  and  the  "drained 
weight."  This  gives  the  fullest  possible  information 
to  consumers  (R.  755,  759).^ 

^See  verified  Motion  for  Order  Granting  Permanent 
Injunction  and  Continuing  Stay,  page  10,  filed  herein 
August  19,  1948. 
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But  respondents  did  not  modify  Finding  5  to  reflect 
this  further  evidence.  Instead,  Finding  5  continues  to 
state: 

"The  canned  Pacific  oysters  were  often  labeled 
to  show  the  total  weight  of  oysters  and  liquid  in 
the  can  but  not  the  drained  weight  of  oysters." 

Finding  5  then  refers  to  certain  hearsay  testimony  as 
to  the  views  of  wholesalers,  retailers,  and  purchasers 
(Pet.  Op.  Br.  94-5).  It  then  states: 

''This  is  a  condition  likely  to  confuse  and  deceive 

customers." 

But  such  finding  does  not  show  to  which  antecedent 
* 'condition"  the  word  ''this"  refers.  It  is  not  the  "de- 
tailed finding  of  fact"  required  by  Section  701  (e)  of 
the  Act.  It  is  impossible  to  determine  on  what  "con- 
dition" the  conclusion  of  Finding  5  is  based.  In  U.S.  v. 
Chicago,  M.,  St  P.  &  P.  R.  Co.,  294  U.S.  499,  510-11 
(1935),  the  court  annulled  a  "rule-making"  order, 
stating: 

"We  would  not  be  understood  as  saying  that 
there  do  not  lurk  in  this  report  phrases  or  sen- 
tences suggestive  of  a  different  meaning.  One 
gains  at  places  the  impression  that  the  Commis- 
sion looked  upon  the  proposed  reduction  as  some- 
thing more  than  a  disruptive  tendency  *  *  *.  The 
difficulty  is  that  it  has  not  said  so  with  the  sim- 
plicity and  clearness  through  which  a  halting  im- 
pression ripens  into  reasonable  certitude.  In  the 
end  we  are  left  to  spell  out,  to  argue,  to  choose  be- 
tween conflicting  inferences.  Soinething  more  pre- 
cise is  requisite  in  the  quasi-jurisdictional  findings 
of  an  administrative  agency.  (Citing  cases.)  We 
must  know  what  a  decision  means  before  the  duty 
becomes  ours  to  say  whether  it  is  right  or  wrong." 

5.  Respondents  contend  that  there  is  no  resultant 
quality  impairment  in  a  6I/2  ounce  fill  (Resp.  Br.  6). 
This  is  directly  contrary  to  the  substantial  evidence 
of  record,  including  changes  made  by  witnesses  for 
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respondents  on  cross-examination  which  modified  their 
prior  testimony,  and  which  was  ignored.  This  relates 
primarily  to  browning  of  oysters  and  to  other  disfig- 
urations impairing  quality  and  appearance.  It  has 
been  so  fully  discussed  heretofore  that  it  needs  no 
further  comment  (Pet.  Op.  Br.  96-100,  passim). 

6.  Respondents  seek  to  disparage  the  evidence  offered 
by  petitioner  at  the  second  hearing  held  on  20  days' 
notice  in  Washington,  D.  C.  (Resp.  Br.  7-8) ,  and  to  jus- 
tify their  own  discretion  as  to  the  time  and  place  of  the 
hearing  (Resp.  Br.  67). 

The  truth  is  that  petitioner's  evidence  consisted  of 
its  oral  testimony  and  of  Exhibits  25  to  30,  which  con- 
tain eleven  affidavits  with  respect  to:  (a)  the  blanch- 
ing process  and  test  packs  of  overfilled  cans;  (b)  re- 
ports on  scientific  examinations  showing  resultant 
quality  impairment  of  a  test  pack  of  24  cans  of  oys- 
ters which  were  intentionally  overpacked  by  respond- 
ents' inspector;  (c)  detailed  scientific  volume  studies 
of  raw  oysters  as  affected  by  blanching  and  by  pre- 
steaming  processes;  (d)  separate  food  quality  reports 
by  each  of  the  participating  members  of  a  Food  Panel 
assembled  to  evaluate  the  quality  of  various  types  of 
identified  canned  oysters ;  (e)  report  on  scientific  anal- 
yses of  liquid  and  protein  and  solid  in  various  identi- 
fied types  of  canned  oysters;  and  (f)  a  chemical  anal- 
ysis showing  that  the  food  value  of  the  liquid  packing 
medium  (exclusive  of  the  oysters)  in  cans  of  Willa- 
point  Oysters  compared  favorably  with  the  food  value 
of  the  total  food  content  of  cans  of  other  well  known 
products. 

It  is  respectfully  urged  that  such  oral  testimony  and 
affidavits  be  reviewed  by  this  court  to  determine  wheth- 
er they  deserve  the  deprecating  comments  made  by  re- 
spondents, or  whether  they  are  substantial  evidence 
which  respondents  chose  to  ignore. 
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7.  Respondents  contend  that : 

"Pacific  oysters  canned  after  blanching  are  no 
better  than  those  canned  after  pre-steaming.'* 
(Resp.  Br.  10) 

This  is  directly  contrary  to  the  evidence,  including  the 
only  consumer  evidence  of  record.  Ex.  28  is  the  de- 
tailed report  of  a  Consumer  Food  Acceptance  Test 
Panel  conducted  by  trained  and  impartial  observers  of 
canned  Southern  oysters  and  of  steamed  and  blanched 
canned  Western  oysters.  It  was  completely  ignored. 

A  witness  for  respondents  testified  that  respondents 
had  intended  to  offer  the  results  of  a  similar  consumer 
food  acceptance  panel,  but  explained: 

"because  of  the  shortage  of  time  I  was  not  able  to 

get  the  panel  together."  (R.  1105) 

Thus  at  one  point  respondents  reprove  petitioner  for 
the  quality  of  its  evidence  assembled  within  twenty 
days,  but  at  another  point  respondents  excuse  their  own 
omission  to  offer  one  single  item  of  probative  consumer 
evidence  at  either  hearing  as  due  to  "the  shortage  of 
time." 

Respondents  apparently  seek  to  explain  the  haste 
as  due  to  this  court's  order  for  further  hearing  and  re- 
port within  two  30  day  periods,  respectively  (Resp.  Br. 
8).  But  they  omit  to  note  this  court's  express  author- 
ization that: 

"either  30  day  period  may  be  extended  by  the  court 
upon  representation  by  the  Administrator  that  a 
longer  period  is  needed  for  the  proper  discharge  of 
his  duties  *  *  *."  (CCA.  Order,  June  8,  1948, 
p.  3-4). 

8.  Respondents  contend  (Resp.  Br.  10)  that  a  light- 
er drained  weight  permits  a  canner  to  replace  "two 
ounces  of  oysters  with  two  ounces  of  water."  Respond- 
ents omit  to  state  that  (a)  Western  oysters  have  al- 
ways been  canned,  since  1928,  at  the  lawful  5  ounce 
drained  weight  pursuant  to  Food  and  Drug  Advisory 
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Standards  (R.  64),  or  (b)  that  Southern  oysters  had 
been  voluntarily  canned  at  a  7%  ounce  drained  weight 
beginning  in  1942  (R.  550). 

Respondents  also  disregard  the  fact  that  their  pres- 
ent orders  rescind  their  prior  1944  order  (Pet.  App. 
C).  The  1944  order  established  that  the  voluntarily 
adopted  7V2  ounce  drained  weight  for  Southern  oysters 
was  reasonable  for  that  species  or  size.  But  the  1948 
orders  would  prescribe  a  6I/2  ounce  drained  weight  for 
all  canned  species  and  sizes,  regardless  of  biological 
differences  and  regardless  of  packing  methods. 

Thus  it  is  respondents  who,  by  the  new  orders,  would 
affirmatively  permit  Southern  producers  ''to  replace  an 
ounce  of  oysters  with  an  ounce  of  water." 

9.  Respondents  state  that  the  liquid  drained  from 
canned  oysters  is  much  less  valuable  than  oyster  meat 
(Resp.  Br.  10).  Respondents  ignore  basic  distinctions 
between  the  Western  and  the  Southern  species  and 
packing  methods,  as  set  forth  in  Finding  9  of  their  1944 
order  (Pet.  App.  C,  28) : 

"In  general,  Pacific  Coast  canneries  do  not 
steam  to  the  same  extent  as  Atlantic  and  Gulf 
canneries.  In  Atlantic  and  Gulf  ^packed  oysters 
there  is  iisvxdly  a  slight  gain  in  weight  during 
processing  in  the  can,  whereas  in  Pacific  packed 
oysters  a  considerable  part  of  the  total  shrinkage 
takes  place  in  the  processing  with  a  consequent 
loss  of  weight^' 

Respondents  omit  to  note  that,  since  Southern  oysters 
usually  "gain  in  weight"  in  the  can,  the  Southern  liquid 
of  necessity  consists  chiefly  of  the  identical  brine  in 
which  they  are  packed;  whereas,  since  Western  oys- 
ters during  processing  in  the  can  exude  their  own  body 
content  into  the  brine  packing  medium,  with  a  "con- 
sequent loss  of  weight,"  the  resultant  Western  pack- 
ing medium  becomes  a  nectar  of  the  natural  ingredi- 
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ents  of  the  oyster,  admixed  with  the  packing  medium, 
and  having  a  high  food  value  (Kincaid,  R.  167-70). 

Respondents  thus  confuse  the  two  entirely  different 
processes  and  ignore  Dr.  Charlton's  report  which 
showed  that : 

"the  liquid  portion  of  Willapoint  canned  oysters 
has  a  significant  food  value  quite  comparable  to  the 
entire  contents  of  other  well-known  canned  foods." 
(Ex.30). 

10.  Respondents  conclude  on  these  false  premises 
that: 

"The  put-in  weight  of  oysters,  therefore,  is  not 
an  accurate  measure  of  fill  of  container  and  would 
be  only  if  all  oysters  were  pre-cooked  to  the  same 
degree  before  weighing  into  the  cans."  (Resp.  Br. 
10). 

Respondents  later  refer  to  the  Administrator's  order 
with  respect  to  canned  peaches  (Resp.  Br.  18,  n.  3; 
Callaway,  R.  484),  but  do  not  point  out  that  the  Ad- 
ministrator there  prescribed  the  very  put-in  weight 
method  which  is  now  opposed  in  the  oyster  case,  al- 
though the  reasons  stated  therein  are  substantially 
identical  (Spec.  45).  In  the  Canned  Peaches  case,  4 
F.R.  4920;  7  F.R.  1612;  1  C.C.H.  Food,Dmg,  CosTnetic 
Law  Reporter,  Para.  2139  at  2141,  the  Administrator 
said: 

"1.  The  qwantity  *  *  *  which  can  be  placed  in  a 
container  varies,  depending  upon  the  method  of 
packing  and  upon  the  shape,  size,  degree  of  ma- 
turity, and  specific  gravity  of  the  units  *  *  *. 
"2.  With  the  exception  of  comparatively  few  slack 
filled  cans,  canned  peaches  *  *  *  contain  the  max- 
imum quantity  *  *  *  which,  using  reasonably  good 
factory  practice,  can  be  placed  and  sealed  in  each 
can  and  processed  by  heat  to  prevent  spoilage, 
without  crushing  or  breaking  the  peach  units. 
"3.  The  maximum  quantity  *  *  *  varies,  depend- 
ing on  the  size  of  the  container,  the  method  of 
packing,  the  form,  size,  firmness  of  units,  the  nee- 
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essity  for  having  sufficient  liquid  to  insure  proper 
processing,  and  other  factors. 

"4.  The  can  should  contain  the  greatest  number 
of  peach  units  the  canner  can  place  therein  and 
properly  seal  and  process. 

"5.  *  *  *  canners  know  the  greatest  amount  of 
peach  units  which  can  be  placed  in  a  can  of  any- 
given  size  without  damage,  and  canners  employ  in- 
spectors to  insure  proper  filling  by  packers. 

"6.  None  of  the  various  methods  which  have 
been  studied  for  objective  measurements  of  fill 
have  shown  any  uniform  correlation  between  the 
quantity  of  peach  units  put  in  and  the  quantity 
of  peach  units  cut  out.  Assurance  to  the  consumer 
of  a  can  full  of  peaches  can  he  obtained  only  by 
a  requirement  as  to  the  quantity  put  in  the  con- 
tainer."^ 

V.   RESPONDENTS'   ARGUMENT  MISCONSTRUES 
THE  EVIDENCE  AND  THE  LAW. 

1.  Respondents  contend  in  their  argument  that  peti- 
tioner has  not  indicated  any  findings  which  are  not 
supported  by  substantial  evidence  (Resp.  Br.  14).  Re- 
spondents misconceive  a  major  portion  of  petitioner's 
brief,  including  Specifications  6  to  50,  inclusive  (Pet. 
Op.  Br.  54-72),  and  the  argument  in  support  thereof 
(Pet.  Op.  Br.  91-116). 

2.  Respondents  assert  that  all  of  the  evidence 
supports  Finding  No.  1  that  the  species  ostrea  gigas 
is  commonly  known  as  'Tacific  Oysters"  when  can- 
ned (Resp.  Br.  14-18).  This  is  not  correct.  Petitioner 
has  shown  respondents'  manifest  error  in  construing 

^Substantially  identical  put-in  weight  requirements  ob- 
tain as  to  many  other  canned  products,  including 
canned  apricots,  5  F.R.  93,  7  F.R.  1612,  1  C.C.H.  Para. 
2153  at  2155;  canned  cherries,  5  F.R.  98,  2399,  7  F.R. 
1612,  1  C.C.H.  Para.  2163  at  2165;  canned  pears,  5 
F.R.  102,  7  F.R.  1612,  1  C.C.H.  Para  2175  at  2177. 
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the  evidence  and  the  injustice  of  requiring  petitioner 
to  change  its  "common  or  usual  name"  (Pet.  Op.  Br. 
111-13). 

Respondents  rely  on  the  Twin  City  Case  and  the 
Columbia  Cheese  Case  (Resp.  Br.  17).  But  these  cases 
turn  on  substantial  evidence,  which  is  lacking  in  this 
case. 

Moreover,  the  "finding"  does  not  satisfy  the  re- 
quired legal  standard  of  a  "detailed  finding  of  fact" 
in  prescribing  that  the  "common  or  usual  name 
so  far  as  practicable"  of  "OYSTERS"  must  now  be 
abandoned  by  petitioner  after  more  than  16  years  of  ac- 
cepted usage,  and  a  new  one  now  adopted  (Pet.  Op. 
Br.   116). 

Respondents  also  rely  on  their  order  with  respect 
to  canned  peaches  (Resp.  Br.  18,  n.  3).  It  will  be 
noted  that  the  Administrator  did  not  expropriate  the 
generic  word  "PEACHES"  to  any  particular  variety 
or  to  any  exclusive  geographical  section,  but  required 
only  that  each  and  every  species  be  appropriately 
described  as  a  "type  of  PEACHES."  Petitioner  asks 
no  more  here. 

If  Southern  oysters  were  required  to  be  appropriate- 
ly described  as  "COVE  OYSTERS",  as  Western  oys- 
ters are  required  to  be  described  as  "PACIFIC  OYS- 
TERS" (or  any  of  the  other  alternative  terms  common 
to  each  were  required),  petitioner  would  not  com- 
plain. 

But  petitioner  with  good  cause  does  strenuously 
protest  when  the  Southern  area  of  the  oyster  industry 
unlike  any  area  of  the  peach  industry,  would  by  this 
order  receive  a  new  and  exclusive  use  of  the  generic 
term  "canned  OYSTERS",  while  petitioner  is  com- 
pelled to  abandon  its  continuous  lawful  use  of  this 
identical  generic  term  for  more  than  16  years  (Ex. 
31,  R.  755,  759). 
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3.  Respondents  contend  that  there  is  substantial 
evidence  to  support  a  6V2  ounce  drained  weight  re- 
quirement without  quality  or  appearance  impairment 
(Resp.  Br.  18-39). 

This  argument  begins  with  a  statement,  not  of 
record,  with  respect  to  an  alleged  fundamental  prin- 
ciple that  in  non-transparent  containers,  it  is  common 
knowledge  that  the  customer  will  choose  the  largest 
except  for  price  considerations  (Resp.  Br.  18). 

Rather  than  departing  from  the  record,  respondents 
should  have  concluded  that,  as  in  the  case  of  many 
canned  products,  consumers  seek  first  of  all  quality 
and  natural  flavor  resembling  the  fresh  product  (R. 
605),  which  all  canners  agree  is  superior  when  fresh- 
opened  oysters  are  canned  under  favorable  condi- 
tions in  their  natural  liquids  rather  than  when  de- 
hydrated and  canned  (R.  46;  453-5;  554-5;  717-725). 

Respondents  have  ignored  the  evidence  as  to  effect 
of  over-fill  on  quality  and  appearance  (R.  527,  662, 
passim).  Browning  is  the  most  serious  defect  result- 
ing from  overpacking  (R.  731;  see  Pet.  Op.  Br.  96- 
110).  It  ranges  from  a  faint  tinge  of  yellow-brown 
to  the  brown  color  of  a  Philip  Morris  cigarette  package 
(R.  332;  666-9).  It  ranges  from  a  very  slight  to 
heavy  browning  (Rowe,  R.  666-9).  Contrary  to  re- 
spondents' statement  that  no  browning  resulted  (Resp. 
Br.  21),  serious  browning  did  result  and  there  is 
serious  difficulty  in  packing  the  heavier  fills  (Pet. 
Op.  Br.  96-100).  Increased  twisting,  pressure  marks, 
and  breakage  also  result  (Ex.  14,  15,  16,  27).  The 
difficulties  of  filling  to  a  61/2  ounce  fill  of  Western 
oysters  are  graphically  illustrated  by  photographs  of 
record  in  this  case  (Ex.  37),  and  by  improperly  re- 
jected Ex.  39  (Quoted  in  full  text,  Pet.  App.  F,  55- 
61;  See  Spec.  5(f)). 

Respondents  refer  to  certain  charts  appended  to 
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their  brief  (Resp.  Br.  23,  32;  Resp.  App.  A  to  D). 
Petitioner  has  analyzed  these  Appendices  and  com- 
ments :  First,  that  these  charts  are  not  in  the  record, 
but  apparently  made  from  work  sheets,  the  absence 
of  which  is  complained  of  herein  (Pet.  Op.  Br.  lOO- 
102) ;  second,  if  purportedly  taken  from  unidentifiable 
data  of  record,  these  charts  are  grossly  inaccurate; 
and  third,  that  these  charts  utterly  disregard  and 
give  no  weight  to  respondents'  own  testimony  as  to 
varying  degrees  of  browning  (R.  913-5). 

It  is  the  qualitative  appraisal  of  browning  that  is 
of  greatest  importance  in  this  case.  Respondents  brush 
aside  the  inconsistencies  in  their  own  Ex.  33.  Re- 
spondents ignore  the  contradictory  evidence  of  Mr. 
Callaway  with  respect  to  degrees  of  browning  (Pet. 
Op.  Br.  97-100)  on  the  ground  that  it  goes  "to  the 
weight  of  the  evidence  and  not  to  its  admissibility" 
(Resp.  Br.  33). 

4.  Respondents  contend  that  it  was  the  duty  of 
the  Administrator  to  ''resolve  any  conflicts  in  the  evi- 
dence and  to  decide  whether  the  testimony  of  wit- 
nesses who  appeared  at  the  hearing  should  be  believed" 
(Resp.  Br.  33). 

It  is  this  insistence  by  respondents  that  the  Adminis- 
trator has  exclusive  jurisdiction  to  "resolve  any  con- 
flicts" and  to  determine  who  "should  be  believed" 
(Resp.  Br.  33)  that  marks  the  sharp  difference  be- 
tween ordinary  rule-making  in  non-controversial  mat- 
ters and  the  quasi-judicial  nature  of  this  adversary 
proceeding.  Where  credibility  of  witnesses  is  involved 
clearly  there  should  be  dispassionate  and  objective 
evaluation  of  their  evidence.  Cf.  Smith  v.  Dental 
Products  Co.  (CCA.  7,  1948)  168  F.  2d  516,  518-19. 

The  problem  was  recognized  in  a  related  Food  and 
Drug  case.  United  States  v.  Lord-Mott  Co.  (D.C 
Md.,  1944)    57  F.    (Supp.)    128,   132,  in  which  the 
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court  rejected  the  dominant  weight  which  the  Ad- 
ministrator had  given  to  its  own  witnesses.  It  said: 
"The  testimony  is  not  all  to  that  effect,  and 
due  credence  must  be  given  to  the  opposing  testi- 
mony of  the  witnesses  for  the  Government.  But 
the  court  cannot  blink  the  fact  that  they  are 
naturally  interested,  or  biased,  in  seeing  that 
their  work  or  the  work  of  their  associates  in  this 
matter  is  upheld,  and  when  such  highly  qualified 
witnesses  as  the  head  of  the  Horticultural  De- 
partment of  the  University  of  Maryland  and  the 
Executive  Secretary  of  the  Tri-State  Packers 
Association  testify,  as  they  did,  (on  behalf  of 
industry)  *  *  *  the  Court  feels  that  their  testi- 
mony must  be  given  greater  weight  than  the 
testimony  of  the  Government's  witnesses." 

An  identical  parallel  exists  here.  Controlling  weight 
is  given  to  the  testimony  and  "opinion"  of  Mr.  Calla- 
way, the  Administrator's  enforcement  officer.  The 
findings  of  fact  in  both  final  orders  rejected  the  testi- 
mony of  petitioner  and  of  "highly  qualified  witnesses," 
including  Dr.  Trevor  Kincaid,  Chairman  of  the  De- 
partment of  Zoology,  University  of  Washington;  Dr. 
Ray  W.  Clough,  Chemist  and  Ass't.  Director,  North- 
west Branch,  National  Canners  Association;  and  Dr. 
David  B.  Charlton,  owner  and  director  of  Charlton 
Laboratories  of  Portland,  Oregon;  and  a  competent 
and  unbiased  panel  of  food  experts.  The  qualifications 
of  all  these  witnesses  are  set  forth  in  detail  in  the 
record  and  are  summarized  in  the  Index  (Pet.  Op. 
Br.  xii,  xiv,  xv). 

VI.  RESPONDENTS  HAVE  IGNORED  STATUTORY 
AND  JUDICIAL  REQUIREMENTS  FOR  FAIR  PRO- 
CEDURE. 

1.  This  brings  us  to  respondents'  defense  "that  the 
orders  were  made  in  careful  observance  of  the  pro- 
cedural safeguards  provided  by  law"  (Resp.  Br.  46- 
70). 
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Respondents  first  note  but  brush  aside  the  detailed 
matters  of  record,  showing  the  lack  of  observance  of 
procedure  required  by  law  (Spec.  Nos.  1,  2,  3(a)  to 
(e),  4(a)  to  (e),  5(a)  to  (m),  Pet.  Op.  Br.  45-54, 
75-90).  They  take  refuge  in  denying  that  the  Morgan 
cases  are  applicable,  and  in  stating  that  administra- 
tive rule-making  protects  them  from  judicial  review 
of  procedural  due  process. 

First,  contrary  to  respondents'  assertions,  the 
Morgan  cases  are  definitely  and  specifically  rule- 
making. They  involve  "the  approval  or  prescription 
for  the  future  of  rates."  In  St.  Joseph  Stock  Yard  Co. 
V.  U.  S.,  298  U.S.  38,  42  (1936),  the  court  enunciated 
the  familiar  principle  that: 

"Rate  making,  of  course,  is  a  legislative  pro- 
cess." 

The  Morgan  cases  involve  identical  considerations 
where  Secretary  Wallace  was  restrained  from  enforc- 
ing an  order: 

"fixing  the  maximum  rates  to  be  charged.'^ 
298  U.S.  468,  471. 

Second,  Congress,  in  enacting  the  Administrative 
Procedure  Act,  in  Section  2(c),  expressly  defined 
"rule-making"  as  including: 

"the  approval  or  prescription  for  the  future  of 

rates  *  *  *." 

It  must  follow,  therefore,  by  either  test,  that  the 
Morgan  cases  are  applicable  to  the  present  case,  which 
respondents  term  "rule-making". 

2.  Respondents  contend  that  Section  5(c)  of  the 
Administrative  Procedure  Act  has  no  application, 
relying  on  portions  of  the  text  of  the  Senate  Committee 
Report  (Resp.  Br.  55).  Petitioner  also  relies  likewise 
on  that  text  (Pet.  Op.  Br.  84),  and  respectfully  sub- 
mits that  any  fair  reading  of  the  Committee  Report 
confirms  petitioner's   construction   of   Congressional 
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intent  exactly  as  shown  (Pet.  Op.  Br.  84-5).  If  further 
confirmation  be  needed  that  Congress  intended  that 
all  agencies,  including  the  Food  and  Drug  Adminis- 
tration, observe  judicial  due  process  where  sharply 
contested  issues  of  fact  exist,  it  is  found  in  the  broad 
language  of  Senator  McCarran's  parallel  statement.  He 
said,  in  reporting  the  bill  to  the  Senate : 

''The  exemption  of  rule  making  and  determin- 
ing applications  for  licenses,  from  provisions 
of  sections  5(c),  7(c),  and  8(a)  may  require 
change  if,  in  practice,  it  develops  that  they  are 
too  broad.  The  committee  believes  it  has  followed 
sound  discretion  in  selection  of  the  language 
used,  and  it  is  the  feeling  of  the  committee  that, 
where  cases  present  sharply  contested  issues  of 
fact,  agencies  should  not  as  a  Tnatter  of  good  prac- 
tice take  advantage  of  the  exemptions.''^ 

3.  Respondents  cite  from  the  Attorney  General's 

Manual,  p.  15,  but  omit  to  cite  p.  13  and  14  which 

recognize  the  overlapping  definitions  of  rule-making, 

order,  and  licensing,  and  states  that  the  definitions: 

"leave  many  questions  as  to  whether  particular 

proceedings   are   rule-making   or   adjudication'' 

(p.  13), 

and  that: 

"Typically,   the  issues    (in  rule-making)    relate 
not   to  the   evidentiary  facts,   as  to  which  the 
veracity  and  demeanor  of  witnesses  would  often 
be  important,   but  rather  to  the  policy-making 
conclusions  to  be  drawn  from  the  facts."  (p.  14) 
This  case  is  not  such  "typical"  rule-making.  In  this 
case  unlike  non-controversial  rule-making,  respond- 
ents  acknowledge   that   the   determination   of   "evi- 
dentiary  facts",   including  credibility   of  witnesses, 
is  the  controlling  issue  (Resp.  Br.  33). 

The  difficulty  with  respondents'  contention  that  the 

^Administrative  Procedure  Act,  Legislative  History, 
79th  Cong.,  S.  Doc.  248,  pp.  324-5. 
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Administrator  should  "resolve  any  conflicts  in  the 
evidence  and  *  *  *  decide  *  *  *  (which)  witnesses 
*  *  *  should  be  believed"  is  that  it  does  not  square 
with  the  facts.  The  "resolving",  "deciding"  and  "be- 
lieving" were  accomplished  ex  parte  not  by  the  Ad- 
ministrator, but  by  his  witness  who  gave  the  very 
"conflicting  testimony"  in  issue,  and  by  his  counsel 
who  advocated  it.  These  gentlemen  (whose  personal 
integrity  is  not  questioned)  are  of  necessity  disabled 
from  subsequently  evaluating  dispassionately  such  a 
conflict  with  themselves. 

4.  If  any  case  requires  a  dispassionate  and  non- 
biased  judgment,  it  is  this  one.  It  presents  substantial 
economic  conflicts  as  to  petitioner  and  other  West- 
ern packers  on  the  one  hand  and  as  to  the  Adminis- 
trator and  Southern  packers  on  the  other.  It  began 
before  the  proceeding  was  even  started,  or  before  any 
evidence  was  taken,  with  an  unwarranted  and  pre- 
judged implication  by  the  Administrator  that  Western 
packers  were  unlawfully  adulterating  or  misbranding 
their  products  (Pet.  Op.  Br.  28).  It  began  because 
of  "violent  complaint"  of  Southern  packers  (Calla- 
way, R.  64).  Realism  requires  a  recognition  of  the 
struggle.  In  St.  Joseph  Stock  Yards  v.  U.  S.,  298  U.S. 
38,  52   (1936),  Chief  Justice  Hughes  said: 

"*  *  *  Legislative  agencies,  with  varying 
qualifications,  work  in  a  field  peculiarly  exposed 
to  political  demands.  Some  may  be  expert  and 
impartial,  others  subservient." 

And  Mr.  Justice  Brandeis  and  his  brethren  concurred, 

at  page  73 : 

"*  *  *  The  inexorable  safeguard  which  the  due 
process  clause  assures  is  *  *  *  that  the  trier  of 
the  facts  shall  be  an  impartial  tribunal;  that  no 
finding  shall  be  made  except  upon  due  notice  and 
opportunity  to  be  heard;  that  the  procedure 
at  the  hearing  shall  be  consistent  with  the  es- 
sentials of  a  fair  trial;  and  that  it  shall  be  con- 
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ducted  in  such  a  way  that  there  will  be  oppor- 
tunity for  a  court  to  determine  whether  the 
applicable  rules  of  law  and  procedure  were  ob- 
served." 

5.  Respondents  contend  that  petitioner's  case  is 
based  on  ''inferential  arguments",  quoting  from  the 
Cupples  case  (Resp.  Br.  50).  But  respondents  omitted 
(without  indicating  asterisks)  two  significant 
sentences  of  that  quoted  text  reading : 

"Here  there  is  no  allegation  that  there  was  no 
study  and  consideration  of  the  record.  On  the 
contrary,  it  affirmatively  appears  that  the  sub- 
ordinates did  what  the  first  Morgan  case  said 
they  might  do.  Every  presumption  of  regularity 
attends  the  action  of  the  Board." 

Cupples  Co.  V.  N.  L.  R.  B.  (CCA.  8,  1939), 
103  F.  2d.  953,  958. 

Contrast  that  with  the  situation  here.  Here  there 
are  allegations  based  on  the  record  which  shows  that 
the  two  respondents  did  not  conscientiously  read  or 
consider  all  of  the  evidence  (Pet.  Op.  Br.  45-6,  76-8). 
Here  it  affirmatively  appears  that  the  subordinates 
did  not  comply  with  the  Morgan  case.  Here  there  is 
cross-examination  and  an  interrupted  and  rejected 
offer  of  proof  to  show  that  the  orders  were  prepared 
by  respondents'  adverse  witness  and  by  respondents' 
opposing  attorney.  Here  there  can  be  no  presumption 
of  regularity.  Here  there  is  an  unconscionable  and 
unlawful  departure  from  the  "rudiments  of  fair  play" 
in  combining  judge,  jury,  prosecutor  and  prosecuting 
witness,  and  in  permitting  them  ex  parte  to  make 
a  "choice"  based  on  which  witnesses  "should  be 
believed". 

6.  Respondents  contend  that  there  was  no  error 
in  denying  such  cross-examination  and  in  refusing 
an  offer  of  proof  with  respect  to  the  foregoing. 

If  the  Congressional  and  judicial  statements  of  fun- 
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damental  fairness  are  sound  and  are  to  be  preserved, 
it  must  be  obvious  that  facts  of  this  nature  can  only 
be  ascertained  by  cross-examination  and  offer  of 
proof.  Powhatan  Mining  Co.  v.  Ickes,  118  F.  2d.  105, 
110  (CCA.  6,  1941). 

7.  Respondents  cite  the  Inland  Steel  Case,  105  F.  2d. 
246  (CCA.  7,  1939)  (Resp.  Br.  50).  But  in  a  subse- 
quent phase  of  that  same  case,  Inland  Steel  Co.  v. 
N.  L.  R.  B.,  109  F.2d  9,  20  (CCA.  7,  1940),  the  same 
court  reversed  an  order  of  the  Board  on  grounds 
parallel  to  those  alleged  here.  It  quoted  with  approval 
a  New  York  state  case,  holding: 

"*  *  *  The  first  idea  in  the  administration  of 
justice  *  *  *  is  that  a  judge  must  necessarily  he 
free  from  all  bias  and  partiality.  He  cannot  be 
both  judge  and  party,  arbiter  arid  advocate  in  the 
same  cause.  Mankind  are  so  agreed  in  this  prin- 
ciple that  any  departure  from  it  shocks  their 
common  sense  and  sentiment  of  justice.'' 

Much  of  this  case  turns  on  "choice"  of  evidence 
and  which  witnesses  "should  be  believed".  No  re- 
flection whatsoever  is  suggested  as  to  the  personal 
integrity  of  the  gentlemen  involved.  But  it  is  respect- 
fully insisted  that  where  the  same  witness  who  testi- 
fies subsequently  evaluates  the  probity  of  his  own 
testimony,  as  contrasted  with  conflicting  testimony 
by  others,  this  is  too  great  a  strain  on  the : 

"inclination  of  the  human  mind  to  attach  more 

importance  to  its  own  statements  than  to  those 

of  others."  Maitland  v.  Zanga,  14  Wash.  92  ( 1896 ) 

It  denies  the  "rudiments  of  fair  play"  (Pet.  Op.  Br. 

85-90). 

8.  Respondents  contend  that  adherence  to  these 
legal  requirements  would  "effectively  stop  the  ad- 
ministrative process"  (Resp.  Br.  51).  This  is  error. 
No  change  whatever  is  required.  The  Administrative 
Procedure  Act,  §11,  5  U.S.C.A.  1010,  provides  for  per- 
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manent  appointment  of  "qualified  and  competent"  ex- 
aminers, or  as  used  here,  Presiding  Officers.  Presiding 
Officers,  like  courts,  acquire  ''expertness"  through  par- 
ticipation and  study  in  particular  fields.  Their  tenure 
is  secure,  freed  from  political  pressures.  Competent 
Presiding  Officers,  like  courts,  are  qualified  to  hear 
conflicting  testimony  and  to  decide  which  witnesses 
"should  be  believed"  without  being  guided,  in  writing 
the  findings,  by  the  ex  "parte  aid  of  one  of  the  parties 
litigant. 

CONCLUSION 

Petitioner  has  shown  that  the  First  and  Second  Final 
Orders  are  not  in  accordance  with  law  and  void  because 
they  are:  (a)  made  without  observance  of  the  pro- 
cedure required  by  law;  (b)  unsupported  by  substan- 
tial evidence;  (c)  in  excess  of  statutory  jurisdiction; 
(d)  arbitrary,  capricious,  and  an  abuse  of  discretion; 
and  finally  (e)  contrary  to  constitutional  right. 

It  is  respectfully  submitted  that  petitioner's  prayer 
should  be  granted  for  an  order  permanently  setting 
aside  and  annulling  and  perpetually  enjoining  the  First 
Final  Order  of  the  Administrator,  and  the  Second  Fi- 
nal Order  of  the  Acting  Administrator,  dated,  respec- 
tively, March  10,  1948,  and  August  3,  1948,  entitled 
"Docket  No.  FDC-50,  In  the  Mailer  of  Establishing 
Definitions  and  Standards  of  Identity  and  Amending 
the  Standard  of  Fill  of  Container  for  Canned  Oysters" 
Respectfully  submitted, 

Albert  E.  Stephan, 

Attorney    for    Petitioner 
Willapoint   Oysters,   Inc. 
Grosscup,  Ambler  &  Stephan, 
711  Central  Building, 
Seattle  4,  Washington 
Of  Counsel 

Dated  at  Seattle,  Washington,  December  29,  1948. 
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